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ARGUED  AND  DETERMINED 


IN  THB 

Supreme  Court  of  Illinois. 


(No.  12289. — ^Judgment  affirmed.) 

James  H.  Knight,  Admr.  Defendant  in  Error,  z/j.  Edgar 

F.  Seney  et  al.  Plaintiffs  in  Error. 

Opinion  filed  October  2y,  ipip — Rehearing  denied  Dec.  3,  ipip. 

1.  Trover — trover  will  lie  for  conversion  of  bills,  notes  and  se- 
curities. Trover  will  lie  for  the  wrongful  conversion  of  bills  of 
exchange,  promissory  notes,  bonds  or  other  securities  for  the  pay- 
ment of  money. 

2.  Same — what  is  conversion.  Any  unauthorized  act  by  which 
an  owner  is  deprived  of  his  property  permanently  or  indefinitely 
or  the  exercise  of  dominion  over  property  inconsistent  with  the 
rights  of  the  owner  is  a  conversion. 

3.  Same — what  constitutes  conversion  of  securities  by  bailees. 
Where  a  bailor  delivers  securities  to  bailees,  to  be  sold  or  otherwise 
dealt  with  as  the  bailor  may  direct  or  to  be  returned  within  a  time 
mentioned  in  receipts  given  by  the  bailees,  a  failure  to  return  the 
securities  and  the  disposition  of  them  without  the  authority  of  the 
bailor  is  a  wrongful  conversion. 

4.  Same — when  contracts  of  intestate  are  admissible  in  suit  in 
trover  by  administrator.  Where  an  administrator  is  suing  for  the 
wrongful  conversion  of  securities  of  his  intestate  after  he  had  de- 
livered them*  to  the  defendants  by  way  of  bailment,  contracts  of  the 
deceased  with  the  defendants  under  the  terms  of  which  she  held  the 
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securities  are  admissible  for  the  purpose  of  establishing  the  char- 
acter and  value  of  the  deceased's  interest  in  the  property  converted. 

5.  Baii^ments — bailee's  authority  is  limited  by  terms  of  bail- 
ment contract.  The  authority  of  a  bailee  is  limited  by  the  terms 
of  the  contract  by  which  he  acquired  the  possession  of  the  prop- 
erty, and  if  he  uses  the  property  for  a  different  purpose  from  that 
for  which  he  was  authorized,  or  in  a  different  manner  or  for  a 
longer  time,  he  will  be  held  liable  for  any  loss  even  through  an 
unavoidable  accident. 

6.  Contracts — when  contract  evidences  a  loan  and  not  the  pur- 
chase of  securities.  Where  a  brokerage  firm  agrees  to  invest  a  cer- 
tain amount  of  its  client's  money  for  five  years,  the  client  agreeing 
to  hold,  subject  to  the  full  control  of  the  firm,  all  securities  pur- 
chased, and  the  partnership  agreeing  to  pay  her  ten  per  cent  per 
year  for  the  use  of  the  money  and  to  re-pay  the  money  invested 
upon  termination  of  the  agreement,  the  contract  evidences  a  loan 
at  a  usurious  rate  of  interest  and  not  the  purchase  and  sale  ut 
securities. 

7.  Executors  and  administrators — when  rule  that  indebted- 
ness of  intestate  cannot  be  set  off  in  action  by  administrator  docs 
not  apply.  The  rule  that  in  an  action  to  recover  money  accrumg 
to  an  administrator  after  the  death  of  an  intestate  the  defendant 
cannot  set  off  a  debt  due  from  the  intestate  in  her  lifetime  does 
not  apply  where  the  administrator  sues  to  recover  the  value  of  the 
deceased's  interest  in  securities  wrongfully  converted  by  the  de- 
fendants, and  in  ascertaining  the  value  of  such  interest,  payments 
made  to  the  intestate  in  her  lifetime,  including  usurious  interest, 
are  properly  taken  into  consideration. 

8.  Same — administrator  may  sue  for  a  conversion  of  securities 
belonging  to  his  estate — waiver.  Where  an  administrator  delivers 
to  bailees  securities  held  by  his  intestate  in  her  lifetime  and  the 
bailees  wrongfully  convert  the  securities  to  their  own  use  the  ad- 
ministrator may  maintain  an  action  of  trover  in  his  name  as  ad- 
ministrator, and  the  fact  that  he  has  received  payments  from  the 
bailees  according  to  their  contracts  with  the  deceased,  by  the  terms 
of  which  she  acquired  the  securities,  does  not  waive  the  tort  or 
affect  the  administrator's  right  tn  sue  for  the  conversion. 

9.  Practice — Appellate  Court  may  allow  plaintiff  to  remit  part 
of  the  verdict  and  enter  final  judgment.  Where  the  constitutional 
right  to  a  jury  trial  has  not  been  waived,  the  Appellate  Court  has 
no  power,  on  reversing  a  judgment  at  law,  to  determine  the  cause 
on  the  merits  and  enter  final  judgment,  but  where  the  only  ground 
for  a  new  trial  is  excessive  damages,  the  plaintiff  may  be  given 
his  election  to  obviate  the  objection  by  remitting  a  part  of  the 
verdict  or  take  a  new  trial. 
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10.  Same — when  defendant  cannot  complain  that  the  Appellate 
Court  entered  final  judgment.  Where  the  Appellate  Court  finds 
that  the  plaintiff  has  recovered  an  excessive  verdict  and  enters  a 
final  judgment  reducing  the  amount,  the  defendant  cannot  com- 
plain that  the  Appellate  Court  did  not  give  the  plaintiff  his  elec- 
tion to  remit  part  of  the  verdict  or  take  a  new  trial. 

11.  Evidence — what  question  cannot  be  asked  a  witness  to  im- 
peach defendants'  reputation  for  truth.  In  an  action  of  trover  a 
party  who  is  called  as  a  witness  to  impeach  the  defendants'  repu- 
tation for  truth  and  veracity  may  be  asked  on  cross-examination  if 
he  had  had  trouble  or  litigation  with  the  defendants  and  if  he  en- 
tertained an  unfriendly  feeling  toward  them,  but  he  should  not  be 
asked  to  explain  the  merits  or  nature  of  the  litigation. 

12.  Same — when  admission  of  improper  evidence  will  not  re- 
quire reversal  of  judgment.  A  judgment  should  not  be  reversed 
for  an  error  in  the  admission  of  the  testimony  of  a  witness  to  im- 
peach the  defendants*  reputation  for  truth  and  veracity  where  there 
is  no  apparent  reason  to  expect  a  different  result  if  a  new  trial  is 
had  excluding  such  improper  evidence. 

Writ  oi^  Error  to  the  Second  Branch  Appellate  Court 
for  the  First  District; — ^heard  in  that  court  on  writ  of  er- 
ror to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea 
W.  Wells,  Judge,  presiding. 

Adams,  Crews,  Bobb  &  Wescott,  for  plaintiffs  in 
error. 

Winston,  Strawn  &  Shaw,  (Silas  H.  Strawn,  Ed- 
ward W.  Everett,  and  R.  S.  Tuthill,  Jr.,  of  counsel,) 
for  defendant  in  error. 

Per  Curiam  :  In  an  action  of  trover  in  the  municipal 
court  of  Chicago,  James  H.  Knight,  as  administrator  of  the 
estate  of  Adele  Knight,  deceased,  recovered  against  Edgar 
F.  Seney  and  Rowland  T.  Rogers,  a  partnership  doing  busi- 
ness as  Seney,  Rogers  &  Co.,  a  judgment  for  $62,319.76 
for  the  conversion  of  certain  securities  for  the  payment  of 
money.  Seney,  Rogers  &  Co.  prosecuted  a  writ  of  error 
from  the  Appellate  Court,  which  found  that  there  was  no 
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error  in  the  record  except  that  the  amount  of  the  verdict 
was  excessive,  and  proceeded  to  correct  this  error  by  de- 
ducting $24,066.53.  The  judgment  was  affirmed  for  the 
remainder,  $38,253.23.  The  court  granted  a  certificate  of 
importance,  and  Seney,  Rogers  &  Co.  have  sued  out  a  writ 
of  error  to  review  the  judgment  of  the  Appellate  Court. 
The  defendant  in  error  has  assigned  cross-errors. 

The  defendant  in  error,  as  administrator  of  the  estate 
of  Mrs.  Knight,  was  in  possession  of  certain  securities 
which  had  been  delivered  to  her  by  the  plaintiffs  in  er- 
ror upon  an  agreement  which  will  be  referred  to  hereafter. 
On  July  9  and  July  12,  19 12,  and  February  7,  19 13,  the 
defendant  in  error  delivered  to  the  plaintiffs  in  error  some 
of  these  securities,  taking  for  them,  receipts,  of  the  first 
of  which  the  following  is  a  copy ; 

"Received  in  trust  from  Jas.  H.  Knight,  bailor,  Victoria  bonds 
$2600,  People's  Hospital  bonds  $7400,  and  we  hereby  undertake  to 
hold  said  property  of  the  said  Jas.  H.  Knight,  and  subject  to  his 
order,  for  the  purpose  of  being  sold  or  otherwise  dealt  with  as  the 
said  bailor  may  direct,  and  when  sold  to  pay  the  net  proceeds  to 
the  said  bailor.  We  hereby  acknowledge  ourselves  to  be  the  bailees 
of  said  property  for  said  bailor.  If  for  any  reason  whatever  a  sale 
of  said  property  is  not  completed  within  three  days  we  agree  to 
return  same  to  said  bailor.  Seney,  Rogers  &  Co. 

Chicago,  July  9,  1912.  By  R.  T.  Rogers." 

Substantially  similar  receipts  were  given  for  the  securi- 
ties delivered  on  July  12,  1912,  and  February  7,  1913.  The 
plaintiffs  in  error  sold  some  of  the  securities  so  received 
for  cash,  pledged  some  for  borrowed  money,  which  they 
used,  and  exchanged  some  for  real  estate,  which  was  con- 
veyed to  a  syndicate  which  they  owned.  None  of  the  se- 
curities were  returned  to  the  defendant  in  error  and  none 
of  the  proceeds  were  delivered  or  paid  to  him,  and  he  finally 
began  this  action  against  the  plaintiffs  in  error  on  March 
26,  19 14.  The  cause  was  tried  by  a  jury,  and  a  verdict 
was  rendered  on  March  20,  19 16,  finding  both  the  defend- 
ants guilty  of  wrongful  and  fraudulent  conversion  and  ap- 
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propriation  of  the  property  of  plaintiff  with  the  intention 
to  cheat  and  defraud  him  and  assessing  the  damages  at 
$58,800,  being  the  value  of  the  securities  converted  with 
interest  to  the  date  of  the  verdict.  A  motion  for  a  new 
trial  was  made  but  was  not  disposed  of  until  June  i,  19 17, 
when  it  was  overruled  and  judgment  was  entered  for  the 
amotmt  of  the  verdict,  with  the  addition  of  $3519.76  inter- 
est accrued  since  the  verdict  was  rendered.  The  Appellate 
Court  held  that  since  the  value  of  the  securities  converted 
was  greater  than  the  amount  of  the  indebtedness  due  from 
the  plaintiffs  in  error  to  the  defendant  in  error  for  which 
the  securities  had  been  pledged,  the  verdict  was  too  large 
and  should  be  reduced  to  the  amount  of  the  indebtedness, 
and  modified  the  judgment  accordingly.  The  basis  for  this 
conclusion  will  be  considered  hereafter. 

The  plaintiffs  in  error  contend  that  there  was  no  con- 
version and  that  trover  will  not  lie;  that  improper  items 
were  included  in  the  verdict;  that  there  was  error  in  the 
admission  of  testimony,  and  that  a  new  trial  should  be 
awarded  because  of  the  misconduct  of  certain  witnesses 
in  the  presence  of  the  jury. 

Trover  will  lie  for  the  wrongful  conversion  of  bills  of 
exchange,  promissory  notes,  bonds  or  other  securities  for 
the  payment  of  money.  Any  unauthorized  act  by  which  an 
owner  is  deprived  of  his  property  permanently  or  indefi- 
nitely, or  the  exercise  of  dominion  over  property  incon- 
sistent with  the  rights  of  the  owner,  is  a  conversion.  The 
securities  were  delivered  to  the  plaintiffs  in  error  as  bailees, 
to  be  sold  or  otherwise  dealt  with  as  the  bailor  might  direct, 
or  to  be  returned  to  him  witliin  the  time  mentioned  in 
the  receipts.  They  were  not  returned  but  were  otherwise 
disposed  of.  This  disposition,  if  unauthorized  by  the  de- 
fendant in  error,  was  a  wrongful  conversion.  There  is  a 
dispute  in  the  evidence  as  to  the  purpose  for  which  the 
securities  were  delivered  to  the  plaintiffs  in  error  and  as 
to  the  directions  given  by  the  defendant  in  error  at  the 
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time  of  such  delivery  and  afterwards,  but  this  dispute  can 
not  be  taken  into  consideration  here.  The  verdict  having 
been  in  favor  of  the  plaintiff  and  the  Appellate  Court  hav- 
ing made  no  contrary  finding  of  fact  affecting  the  right  of 
recovery,  every  disputed  fact  must  be  regarded  as  settled  in 
favor  of  the  defendant  in  error.  We  must  therefore  as- 
sume that  the  defendant  in  error  delivered  the  securities  to 
the  plaintiffs  in  error  for  the  purpose  of  being  taken  to 
Toledo,  where  the  plaintiffs  in  error  were  engaged  in  a  deal 
with  a  bank  involving  $300,000,  for  which  they  wanted  to 
take  some  good  securities  there.  The  plaintiffs  in  error 
not  being  able  at  that  time  to  g^ve  the.  defendant  in  error 
a  check  or  new  securities,  requested  the  defendant  in  error 
to  let  them  have  his  securities  on  a  trust  receipt,  to  which 
the  defendant  iii  error  agreed,  and  the  securities  were  de- 
livered upon  the  strength  of  the  receipts  which  have  been 
referred  to.  The  securities  were  immediately  disposed  of 
by  the  plaintiffs  in  error.  There  was  no  deal  in  Toledo 
and  no  attempt  to  dispose  of  the  securities  for  the  pur- 
pose or  in  the  manner  mentioned  to  the  defendant  in  error. 
When  neither  the  securities  nor  the  proceeds  from  their 
disposition  were  returned  to  the  defendant  in  error  he  de- 
manded the  return  of  the  securities,  but  was  informed  that 
the  sale  in  Toledo  had  not  been  concluded  but  would  be 
in  a  few  days,  and  other  similar  assurances  were  given  him, 
until  finally  he  was  told  that  the  plaintiffs  in  error  had  been 
obliged  to  use  a  part  of  the  securities  as  collateral  for  their 
indebtedness  and  were  unable  to  return  them  to  him. 

The  authority  of  a  bailee  is  limited  by  the  terms  of  the 
contract  by  which  he  acquired  the  possession  of  the  prop- 
erty. Though  he  has  the  bailor's  authority  to  use  it  for 
one  purpose  this  confers  no  right  to  use  it  for  anotlier,  and 
if  he  does  use  it  for  a  different  purpose  from  that  for 
which  he  was  authorized,  or  in  a  different  manner  or  for 
a  longer  time,  he  will  be  held  liable  for  any  loss,  even 
through  an  unavoidable  accident.     Any  unauthorized  act 
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which  deprives  an  owner  of  his  property  is  a  conversion. 
An  agent  who,  having  received  a  bill  of  exchange  to  be  dis- 
counted, procures  its  discount  and  appropriates  the  money 
to  his  own  use  is  not  guilty  of  the  conversion  of  the  se- 
curity but  a  misappropriation  of  the  proceeds,  but  if  instead 
of  getting  the  bill  discounted  he  uses  it  for  the  payment 
of  his  own  debt  he  is  guilty  of  a  conversion.  (Palmer  v. 
Jarman,  2  M.  &  W.  282;  Cranch  v.  White,  i  B.  N.  C.  414; 
Adkins  V.  Ozven,  4  Ad.  &  E.  819.)  Here  the  plaintiffs  in 
error  received  the  securities  as  bailees  for  a  particular  pur- 
pose to  be  accomplished  within  a  fixed  time.  That  purpose 
was  the  transaction  with  the  bank  in  Toledo.  The  securi- 
ties were  disposed  of  for  an  entirely  different  purpose,  in 
a  different  manner,  to  a  different  purchaser  and  at  a  dif- 
ferent place.  Since  the  securities  were  negotiable,  the  pur- 
chasers, having  no  notice  of  the  limitation  of  the  authority 
of  the  plaintiffs  in  error,  acquired  a  good  title  to  the  se- 
curities, but  the  unauthorized  sale  was  a  conversion  by  the 
plaintiffs  in  error.  The  defendant  in  error  had  the  right 
to  limit  the  authority  to  sell  to  a  sale  at  a  certain  place 
or  to  a  certain  person  or  for  a  certain  purpose,  and  the 
sale  by  the  bailees  in  disregard  of  such  limitation  of  au- 
thority was  a  conversion.  The  contract  of  bailment  was  to 
return  the  securities  within  a  designated  time  if  they  were 
not  sold  or  otherwise  disposed  of,  as  the  defendant  in  er- 
ror might  direct.  They  were  not  returned  and  were  not 
so  sold  or  disposed  of  but  were  disposed  of  in  an  unauthor- 
ized wav. 

In  August,  191 1,  Mrs.  Knight,  defendant  in  error's  in- 
testate, entered  into  a  written  agreement  with  the  plain- 
tiffs in  error,  which,  after  reciting  that  plaintiffs  in  error 
were  engaged  in  the  banking  and  brokerage  business  and 
the  business  of  loaning  money  and  buying  and  selling  mort- 
gages and  other  securities  upon  commission  and  otherwise, 
contained  the  agreement  on  the  part  of  Mrs.  Knight  that 
she  should  for  a  term  of  five  years  from  August  10,  191 1, 
2?o  — 2 
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invest  the  sum  of  $30,CX)0  in  the  purchase  from  the  plain- 
tiffs in  error  of  mortgages  or  trust  deeds  or  bonds  ap- 
proved by  James  H.  Knight  and  Paul  Brown  at  not  to 
exceed  their  par  value,  the  notes  or  bonds  so  purchased 
to  be  delivered  to  Mrs.  Knight,  together  with  the  original 
mortgages,  trust  deeds  and  mortgagee's  title  guaranty  poli- 
cies and  policies  of  fire  insurance  and  a  written  statement 
in  regard  to  the  location,  nature  and  value  of  the  premises 
concerned.  The  plaintiffs  in  error  were  given  the  right  to 
sell  any  of  the  notes  or  bonds  purchased  by  Mrs.  Knight 
upon  furnishing  her  other  notes  and  bonds  in  lieu  thereof. 
They  agreed  to  pay  to  Mrs.  Knight  $3000  a  year  during 
the  continuance  of  the  agreement,  in  quarterly  installments 
in  advance,  Mrs.  Knight  agreeing  to  deliver  to  them,  as 
they  matured,  all  the  interest  notes  or  coupons  and  any  in- 
terest collected  on  any  of  the  securities  purchased,  the  quar- 
terly payments  to  Mrs.  Knight  to  be  in  full  payment  of 
any  profits  arising  from  her  investment.  On  the  termina- 
tion of  the  agreement  the  plaintiffs  in  error  agreed  to  pay 
to  Mrs.  Knight  the  sum  of  $30,000  so  invested  by  her,  to- 
gether with  any  quarterly  installments  which  might  be  due, 
and  upon  such  payment  being  made  Mrs.  Knight  agreed 
to  deliver  to  the  plaintiffs  in  error  all  notes  and  bonds  pur- 
chased by  her  from  them  and  not  theretofore  delivered. 
The  agreement  further  provided  that  upon  its  termination, 
if  the  plaintiffs  in  error  failed  to  re-pay  the  sum  of  $30,000, 
Mrs.  Knight  might  sell  the  notes  or  bonds  at  public  auc- 
tion to  the  highest  bidder  for  cash  on  ten  days'  written 
notice  to  the  plaintiffs  in  error  of  the  time  and  place  of 
sale,  without  giving  any  other  notice  or  advertising  the  sale 
and  might  herself  become  the  purchaser.  Afterward,  on 
December  9,  191 1,  Mrs.  Knight  and  the  plaintiffs  in  error 
entered  into  five  other  agreements  substantially  identical 
with  the  one  which  has  just  been  recited,  except  that  three 
of  them  called  for  an  investment  of  only  $10,000  each  and 
the  payment  of  $1000  per  year  to  Mrs.  Knight,  and  two  of 
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them  provided  for  an  investment  of  $5000  each  and  the 
payment  of  $500  per  year  to  Mrs.  Knight.     Under  these 
agreements  the  securities  in  question  were  delivered  to  Mrs. 
Knight,  and  at  her  death,  which  occurred  in  January,  19 12, 
she  had  the  securities  in  her  possession.    The  defendant  in 
error  objected  to  the  admission  of  these  contracts  in  evi- 
dence, but  they  were  properly  admitted  and  were  material 
for  tlie  purpose  of  establishing  the  value  of  the  deceased's 
interest  in  the  securities.    She  was  never  the  absolute  owner 
of  the  securities,  for  her  interest  was  limited  to  the  amount 
of  cash  which  she  had  actually  invested,  with  ten  per  cent 
per  annum  interest  thereon.     She  could  not  sell  them  but 
the  plaintiffs  in  error  could.     She  was  bound  to  deliver  to 
the  plaintiffs  in  error  or  their  order  any  of  the  securities 
which  they  might  sell,  upon  their  furnishing  her  other  se- 
curities in  lieu  of  those  sold.     She  was  bound  to  deliver 
to  the  plaintiffs  in  error  all  interest  notes  or  coupons  and 
all  interest  collected  by  her,  and  upon  the  termination  of 
the  contract  she  was  entitled  to  receive  the  sum  which  she 
had  deposited  with  the  plaintiffs  in  error  and  was  bound  to 
return  to  them  all  securities  which  she  had  received.     The 
ten  per  cent  per  annum  interest  upon  the  money  invested 
by  Mrs.  Knight,  which  she  was  to  receive  in  quarterly  in- 
stallments, was  stated  to  be  in  payment  and  satisfaction  of 
her  share  of  the  profits  arising  from  her  investment,  for 
her  services  in  examining  the  securities  involved  and  all 
other  services  in  connection  with  the  investment.     Before 
the  first  contract  was  entered  into  the  defendant  in  error 
testified  that  Seney  stated  to  him  that  if  he  could  get  some 
long-time  loans  on  stocks  or  bonds  with  the  right  to  re-buy, 
he  would  pay  six  per  cent  on  the  mpney  and  four  per  cent 
for  the  privilege  of  re-buying  and  for  the  extension  of  the 
loans.    Mrs.  Knight  had  no  interest  in  the  securities  except 
as  collateral  security  for  the  loans  of  money  which  she 
made  to  the  plaintiffs  in  error,  and  it  is  apparent  from  the 
contracts  themselves  that  the  transactions  which  they  evi- 
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denced  were  not  sales  of  s^urities  but  merely  loans  of 
money  at  a  usurious  rate  of  interest.  (Mercantile  Trust 
Co.  V.  Kastor,  273  111.  332;  Dorothy  v.  Commonwealth 
Co.  278  id.  629.)  The  interest  of  Mrs.  Knight's  estate  in 
the  securities  was  therefore  the  amount  of  the  indebtedness 
due  from  the  plaintiffs  in  error  unless  that  amount  exceeded 
the  value  of  the  securities,  and  it  was  for  the  purpose  of 
determining  the  extent  of  such  interest  that  the  contracts 
were  admitted  in  evidence. 

The  defendant  in  error  argues  that  the  deliveries  of  the 
securities  to  the  plaintiffs  in  error  were  separate  and  in- 
dependent transactions,  entirely  distinct  from  those  under 
the  contracts  with  Mrs.  Knight,  and  that  therefore  no  al- 
lowance could  be  made  on  account  of  any  usurious  interest 
paid  on  the  contracts.  The  evidence  shows  that  ten  per 
cent  per  annum  interest  was  paid  on  the  contracts  quar- 
terly during  Mrs.  Knight's  lifetime  and  to  her  administra- 
tor after  her  death.  The  bailment  of  the  securities  can 
not  be  regarded  separately  from  the  contracts,  because  the 
measure  of  damages  to  be  recovered  is  the  value  of  the 
estate's  interest  in  the  securities,  and  that  interest  can  be 
determined  only  by  ascertaining  the  amount  of  indebted- 
ness of  the  plaintiffs  in  error  on  the  contracts. 

These  securities  were  delivered  to  the  plaintiffs  in  er- 
ror by  the  administrator,  and  it  is  insisted  by  tlie  defend- 
ant in  error  that  payments  of  usurious  interest  made  to 
Mrs.  Knight  in  her  lifetime  cannot  be  set  off  against  the 
claim  of  her  administrator  arising  out  of  transactions  oc- 
curring after  her  death.  The  law  is  well  settled  that  in  an 
action  to  recover  money  accruing  to  an  administrator  after 
the  death  of  an  intestate  the  defendant  cannot  set  off  a 
debt  due  from  the  intestate  in  his  lifetime.  But  that  prin- 
ciple is  not  applicable  to  this  case.  There  is  no  attempt 
here  to  set  off  a  debt  due  from  the  intestate.  The  action 
is  to  recover  the  value  of  the  estate's  interest  in  the  con- 
verted property.    That  value  is  to  be  ascertained  by  deter- 
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mining  the  amount  of  the  indebtedness  to  the  estate,  and 
in  ascertaining  that  amount  payments  made  to  the  intestate 
in  her  lifetime  are  properly  taken  into  consideration. 

The  defendant  in  error  had  possession  of  the  securi- 
ties as  the  administrator  of  Mrs.  Knight's  estate.  He  de- 
livered them  to  the  plaintiffs  in  error  as  bailees  subject  to 
his  order.  He  was  entitled,  as  administrator,  to  the  im- 
mediate possession  of  the  securities,  and  upon  their  conver- 
sion by  the  plaintiffs  in  error  had  a  right  to  maintain  an 
action  of  trover  in  his  name  as  administrator. 

The  plaintiffs  in  error  insist  that  the  defendant  in  er- 
ror continued  to  collect  the  usurious  interest  after  he  knew 
the  securities  were  sold,  and  could  not,  therefore,  claim  a 
conversion  of  the  property.  The  payments  were  made  un- 
der the  contracts  and  had  no  relation  to  the  conversion 
of  the  securities,  which  were  held  as  collateral  security  for 
the  contracts.  There  was  no  settlement  as  to  securities 
conveyed,  but  according  to  the  testimony  of  the  defendant 
in  error  he  was  constantly  demanding  their  return  or  the 
value  of  them.  The  plaintiffs  in  error  had  agreed  to  make 
the  payments  mentioned  in  the  contracts.  The  fact  that 
they  continued  to  make  and  the  defendant  in  error  to  re- 
ceive payments  according  to  the  contracts  after  the  plain- 
tiffs in  error  had  conveyed  the  securities  did  not  waive 
their  tort  or  affect  his  right  to  ask  for  the  conversion. 

The  defendant  in  error  gave  to  the  plaintiffs  in  error  on 
March  i,  1912,  his  check,  as  administrator,  for  $15,000,  and 
on  May  15,  1912,  his  check,  as  administrator,  for  $5000. 
These  sums  were  included  in  the  verdict,  and  it  is  insisted 
that  such  inclusion  was  improper;  that  an  administrator 
cannot  loan  the  money  of  the  estate,  and  if  he  does  so  and 
sues  for  the  money  loaned  he  must  bring  suit  in  his  in- 
dividual name.  The  plaintiffs  in  error  gave  a  receipt  to 
James  H.  Knight,  administrator,  for  the  $15,000  deposited 
with  them,  "to  bear  interest  at  six  per  cent  from  date  for 
a  period  of  thirty  days.    It  is  further  understood  that  after 
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thirty  days  said  funds  may  be  withdrawn  upon  five  days' 
notice  to  Seney,  Rogers  &  Co/'  For  the  $5000  the  defend- 
ant in  error  received  a  receipt  to  himself  as  iadministrator, 
"to  apply  on  collateral  arrangement,  collateral  for  same  to 
be  delivered  within  three  days  from  date."  The  plaintiffs 
in  error  paid  interest  on  these  amounts  at  the  same  rate 
as  on  the  sums  advanced  by  Mrs.  Knight  in  her  lifetime, 
and  there  was  evidence  from  which  it  might  be  inferred 
that  the  amount  of  $20,000  was  regarded  by  the  parties 
as  a  part  of  the  indebtedness  for  which  the  securities  in 
the  hands  of  the  administrator  were  held  as  collateral. 
The  money  was  the  money  of  the  estate,  and  this  fact  was 
known  to  the  plaintiffs  in  error  when  they  received  it  by 
means  of  a  check  signed  by  tiie  defendant  in  error  as  ad- 
ministrator. It  was  held  in  Wolf  v.  BecUrd,  123  111.  585, 
that  an  executor  who  has  under  a  mistaken  belief  in  the 
solvency  of  the  estate  paid  a  creditor  in  excess  of  his  pro 
rata  distributive  share,  may  recover  the  over-payment  in 
an  action  for  money  had  and  received  in  his  name,  as  ex- 
ecutor, for  the  use  of  the  estate,  and  it  is  said  that  an 
executor  or  administrator  may  sue  either  in  his  represen- 
tative or  in  his  personal  capacity  on  contracts  made  with 
him  after  the  death  of  the  deceased.  (Dicey  on  Parties  to 
Actions,  233.)  It  is  immaterial  to  the  defendant  whether 
the  plaintiff  sued  in  his  representative  capacity  or  in  his 
individual  name. 

It  is  assigned  for  error  that  the  Appellate  Court  hav- 
ing found  that  the  defendant  in  error  had  recovered  a  sum 
largely  in  excess  of  what  he  was  entitled  to  recover,  erred 
in  not  reversing  the  judgment  of  the  municipal  court,  in 
finding  that  the  defendant  in  error  was  entitled  to  a  ver- 
dict for  the  sum  of  $34,585.83,  and  in  affirming  the  judg- 
ment of  the  municipal  court  for  the  sum  of  $38,253.23. 
The  c-ause  was  tried  by  a  jury  in  the  municipal  court,  and 
where  the  constitutional  right  to  a  jury  trial  has  not  been 
waived  the  Appellate  Court  has  no  power,  upon  reversing 
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a  judgment,  to  determine  the  cause  upon  the  merits  and 
enter  final  judgment.  {City  of  Spring  Valley  v.  Spring 
Valley  Coal  Co,  173  111.  497;  North  Side  Sash  and  Door 
Co.  V.  Goldstein,  286  id.  209. )  Where,  however,  the  only 
ground  for  a  new  trial  is  excessive  damages,  the  practice 
in  tills  State  is  long  established  and  uniform  to  allow  the 
plaintiff  to  obviate  tlie  objection  by  remitting  a  part  of  the 
verdict.  In  some  jurisdictions  the  court  cannot  order  a 
remittitur  as  the  alternative  for  a  new  trial  in  causes  sound- 
ing in  damages  where  the  damages  are  unliquidated,  but  a 
contrary  rule  prevails  here.  The  court  cannot  compel  the 
plaintiff  to  remit  any  part  of  the  verdict,  but  may  give  him 
his  election  to  do  so  or  take  a  new  trial.  The  practice  is 
stated  and  many  cases  showing  its  long  continued  and  uni- 
form observance  are  cited  in  North  Chicago  Street  Rail- 
road Co,  v.  Wrixon,  150  111.  532.  In  the  present  case  the 
plaintiff  was  given  no  election  but  judgment  was  entered 
for  the  reduced  amount.  The  plaintiffs  in  error  have  no 
right  to  complain,  for  they  had  no  right  to  elect,  and  the 
defendant  in  error,  who  might  complain  of  the  error,  has 
not  done  so.  He  assigns  error  on  the  Appellate  Court's 
reducing  the  judgment  but  does  not  question  its  power  to 
do  so.  His  complaint  is  merely  that  the  Appellate  Court 
erred  in  holding  the  contract  with  Mrs.  Knight  and  the 
payments  to  her  usurious,  and  in  holding  that  the  contracts 
sued  on  were  not  separate  and  distinct  from  all  others,  and 
in  allowing  as  ctedits  the  amounts  paid  to  Mrs.  Knight  in 
her  lifetime. 

William  J.  Turnes  was  called  as  a  witness  for  the  pur- 
pose of  impeaching  defendants'  reputation  for  truth  and 
veracity.  On  direct  examination  he  testified  he  was  ac- 
quainted with  their  reputation  and  that  it  was  bad.  On 
cross-examination  the  witness  testified  that  he  read  the  trial 
of  the  case  was  in  progress  and  visited  the  court  room,  and 
while  there  sought  out  counsel  for  plaintiff  and  told  him  he 
knew  the  reputation  of  defendants  for  truth  and  veracity. 
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lu  ansyirer  to  questions  by  counsel  for  defendants  he  testi- 
fied he  had  a  lawsuit  with  them  and  had  a  strong  feeling 
against  them;  that  he  had  judgments  (apparently  meaning 
suits)  against  them  and  they  had  judgments  (suits)  against 
him.  On  re-direct  examination  counsel  for  plaintiff  asked 
the  witness  to  explain  the  nature  of  his  litigation  with  de- 
fendants. This  was  objected  to  by  de;fendants'  counsel  on 
the  ground  that  the  records,  files  and  papers  were  the  best 
evidence.  The  court  overruled  the  objection  and  the  wit- 
ness started  to  answer,  when  counsel  interrupted  with  an 
objection,  and  said  what  the  witness  had  begun  to  state  was 
not  about  the  litigation;  that  if  he  could  explain  the  liti- 
gation counsel  would  be  glad  to  have  him  do  so.  There- 
upon counsel  for  plaintiff  asked  the  witness  to  just  state  the 
nature  of  the  litigation.  Counsel  for  defendants  again  ob- 
jected. The  court  overruled  the  objection,  and  the  witness 
answered,  "They  fraudulently  sold  my  paper  without  com- 
pleting the  building."  Defendants  moved  the  answer  be 
stricken.  The  court  inquired  of  the  witness  if  he  had  liti- 
gation on  that  point,  and  the  witness  answered'  he  had. 
The  court  announced  the  objection  was  overruled,  and  the 
witness  was  then  excused.  It  is  contended  these  rulings  of 
the  court  were  erroneous  and  constitute  prejudicial  error. 
Plaintiff  answers  this  objection  by  insisting  that  the  rulings 
were  not  erroneous ;  that  defendants  invited  the  testimony 
as  to  the  nature  of  the  litigation,  and  if  erroneous  they 
cannot  now  complain ;  and  further,  that  if  the  answers  ob- 
jected to  were  erroneously  permitted,  the  error  was  not  of 
such  importance  and  so  prejudicial  as  to  warrant  a  reversal 
of  the  judgment.  There  is  some  basis  for  the  contention 
that  the  statements  of  counsel  for  defendants  indicated  they 
had  no  objection  to  the  witness  stating  what  the  nature 
of  the  litigation  was,  but-  when  counsel  for  the  plaintiff 
on  re-direct  examination  asked  the  witness  to  explain  the 
nature  of  the  litigation  defendants'  counsel  objected,  which 
objection  was  overruled.     It  was  proper  cross-examination 
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to  ask  the  witness  if  he  had  trouble  or  litigation  with  de- 
fendants and  entertained  an  unfriendly  feeling  toward  them, 
but  it  was  not  proper  to  explain  the  merits  or  nature  of  the 
litigation.  Whatever  justification  the  statements  of  coun- 
sel for  defendants  may  have  afforded  for  asking  the  wit- 
ness to  explain  the  nature  of  the  litigation,  when  the  ques- 
tion was  asked  it  was  objected  to,  and  the  objection  should 
have  been  sustained. 

Some  other  objections  are  raised  to  testimony  permit- 
ted by  the  court,  but  we  regard  them  as  not  of  sufficient 
importance  to  require  discussion.  The  most  important  error 
complained  of  is  the  testimony  of  the  witness  Tumes,  above 
referred  to.  We  regard  the  merits  of  the  case  as  with  the 
plaintiff,  and  that  he  was  entitled,  under  the  law  and  the 
evidence,  to  have  the  issues  found  in  his  favor.  In  our  view 
of  the  law  the  issues  could  not  reasonably  have  been  found 
against  plaintiff  if  the  testimony  complained  of  had  not 
been  admitted.  No  reason  is  apparent  why  a  different  re- 
sult might  be  expected  if  this  judgment  were  reversed,  and 
in  that  state  of  the  record  the  judgment  should  not  be  re- 
versed for  an  error  in  the  admission  of  testimony  of  the 
character  here  complained  of.  Bettis  v.  Green,  171  111.  495 ; 
West  CJiicago  Street  Railroad  Co.  v.  Maday,  188  id.  308 ; 
West  Chicago  Park  Conirs.  v.  Boal,  232  id.  248 ;  Casey  v. 
Chicago  City  Raihvay  Co.  237  id.  140;  People  v.  Clemitu- 
son,  250  id.  135;  People  v.  Halpin,  276  id.  363;  People 
v.  Craft,  282  id.  483. 

Objection  is  made  on  account  of  the  misconduct  of 
some  of  the  witnesses  for  the  defendant  in  error  in  the 
presence  of  the  jury,  but  the  affidavit  on  which  it  is  based 
is  not  abstracted,  and  the  facts  are  too  vaguely  indicated 
to  enable  us  to  say  that  anything  occurred  to  the  prejudice 
of  the  plaintiffs  in  error. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  1 2147. — ^Judgment  affirmed.) 
A.  J.  C.  CoTTiNGHAM  et  al.  Defendants  in  Error,  vs.  The 
National  Mutual  Church  Insurance  Company, 
Plaintiff  in  Error. 

Opinion  filed  October  ^7,  iprp — Rehearing  denied  Dec.  3,  ipip. 

1.  Insurance — how  question  as  to  sufficiency  of  evidence  may 
be  raised.  In  a  trial  by  the  court  without  a  jury  for  the  recovery 
of  insurance  on  a  preliminary  contract,  the  question  whether  or 
not  the  evidence  offered  by  the  plaintiff  is  sufficient  to  entitle  him 
to  judgment  may  be  raised  by  demurrer  to  the  plaintiff's  evidence, 
by  motion  to  find  the  issues  for  the  defendant  or  by  proper  proposi- 
tions of  law  submitted  to  the  court  for  its  holding. 

2.  Same — when  contract  for  insurance  will  be  construed  favor- 
ably to  the  insured.  An  insurance  contract  is  to  be  interpreted  by 
the  same  rules  as  other  contracts,  but  where  the  insurance  company 
leaves  its  design  or  meaning  doubtful  by  the  use  of  language  that  is 
not  clear,  courts  will  adopt  a  construction  favorable  to  the  insured. 

3.  Same — when  contract  for  insurance  by  fnail  becomes  com^ 
plete.  Where  one  of  the  parties  to  a  preliminary  contract  of  in- 
surance proposes  to  be  insured  by  correspondence  and  the  other 
party  agrees  to  insure,  or,  conversely,  when  the  insurer  makes  a 
definite  proposition  which  is  unconditionally  accepted,  the  contract 
of  insurance  is  complete  and  binding  when  the  acceptance  is  de- 
posited in  the  mail,  properly  addressed  and  stamped. 

4.  Same — when  a  suit  may  be  maintained  on  a  preliminary  con- 
tract of  insurance.  It  is  not  necessary  in  a  preliminary  contract 
for  insurance  that  all  the  details  of  the  contract  as  finally  expressed 
in  the  written  policy  shall  be  specified  but  it  will  be  presumed  that 
the  usual  form  of  policy  is  contemplated,  and  if  the  subject,  the 
period,  the  amount  and  the  rate  of  insuraitce  are  understood  and 
the  premium  paid  if  demanded,  a  suit  may  be  maintained  on  the 
preliminary  contract. 

5.  Same — when  rate  is  sufficiently  definite  in  preliminary  con- 
tract. Where,  in  a  preliminary  contract  for  insurance,  the  rate  is 
stated  to  be  a  reasonable  rate,  to  be  finally  determined  when  the 
necessary  facts  are  ascertained,  or  when  the  rate  is  stated  to  be 
what  certain  other  companies  charge  for  similar  insurance  or  for 
a  certain  amount  less  than  such  companies  charge,  the  rate  is  suf- 
ficiently definite  to  make  a  binding  contract. 

6.  Same — when  insured  is  not  entitled  to  interest.  In  a  suit  for 
the  recovery  of  insurance  on  a  preliminary  contract  which  docs 
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not  fix  definitely  when  the  insurance  is  to  be  paid,  and  where  the 
evidence  does  not  disclose  when  the  insurance  is  to  be  paid  under 
the  policies  of  the  insurer,  the  insured  is  not  entitled  to  the  re- 
covery of  interest 

7.  Contracts — when  a  contract  by  mail  is  complete.  A  cbn- 
tract  entered  into  by  means  of  letters  written  and  mailed  by  the  . 
parties  becomes  complete  when  an  unqualified  assent  to  the  latest 
oflFer  of  one  of  the  parties  is  deposited  in  the  mail,  properly  directed 
and  stamped  by  the  other  party,  unless  the  offer  is  so  qualified  as 
to  require  the  actual  receipt  of  the  letter  of  acceptance  before  the 
agreement  is  complete. 

8.  Same — when  the  existence  of  a  contract  is  a  question  of  law. 
Whether  or  not  certain  correspondence  between  the  parties  consti- 
tutes a  contract  is  a  question  of  law  for  the  court. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  David  F.  Matchett, 
Judge,  presiding. 

N.  M.Jones,  (Samuel  A.  Harper,  of  counsel,)  for 
plaintiff  in  error. 

W.  T.  Alden,  C.  R.  Latham,  and  H.  P.  Young, 
(Charles  Martin,  of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 

Defendants  in  error  recovered  judgment  in  the  circuit 
court  of  Cook  county  in  the  sum  of  $14,500  against  plaintiff 
in  error,  the  National  Mutual  Church  Insurance  Company, 
on  a  contract  of  insurance  covering  their  church  building 
located  in  Dillon,  South  Carolina.  On  appeal  the  Appel- 
late Court  for  the  First  District  ceversed  the  judgment  and 
entered  a  judgment  for  $12,083.33  ^^  favor  of  defendants 
in  error.  A  writ  of  certiorari  was  allowed  by  this  court,  and 
errors  and  cross-errors  have  been  assigned  by  the  parties. 

The  facts  in  the  case  are  not  in  dispute.  Plaintiff  in 
error  is  a  corporation  organized  under  the  insurance  laws 
of  the  State  of  Illinois,  with  its  principal  office  in  Chicago. 
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Its  business  is  that  of  soliciting,  writing  and  issuing  fire  in- 
surance risks  upon  church  and  parsonage  buildings  through- 
out the  United  States.  It  was  stipulated  that  the  defendants 
in  error,  the  trustees  of  Dillon  Methodist  Episcopal  Church, 
South,  are  vested  with  the  full  legal  title  to  the  property  in 
question;  that  the  method  of  soliciting  and  obtaining  in- 
surance is  by  letters,  circulars  or  otherwise,  addressed  and 
mailed  to  ministers  or  officials  having  charge  of  churches, 
by  the  plaintiff  in  error,  and  that  it  does  not  employ  other 
agents  or  solicitors  outside  of  Illinois;  that  in  the  years 
1914  and  1915  Henry  P.  McGill  was  its  secretary  and  man- 
ager and  its  duly  authorized  agent  in  the  transactions  in 
question,  with  headquarters  in  Chicago,  and  that  during 
said  times  the  Rev.  A.  J.  Cauthen  was  pastor  of  the  Dil- 
lon Methodist  Episcopal  Church,  South,  at  Dillon,  South 
Carolina,  and  the  duly  authorized  agent  of  defendants  in 
error  in  the  transaction  relating  to  said  insurance.  On 
December  18,  1914,  McGill  sent  by  mail  from  Chicago  a 
circular  le^er  addressed  to  Rev.  Cauthen  at  Dillon- and  en- 
closed therewith  a  blank  application  for  insurance.  In  this 
letter  the  secretary  and  manager  informed  Rev.  Cauthen  of 
the  prompt  payment  by  plaintiff  in  error  of  a  recent  loss  of 
$3000  sustained  by  the  trustees  of  a  church  at  Lanford  Sta- 
tion, South  Carolina,  and  that  his  company  had  paid  out 
altogether  over  $800,000  to  conserve  the  interests  of  Meth- 
odism and  that  the  volume  of  its  business  had  grown  to 
over  $34,000,000,  and  concluded  as  follows :  "Your  church 
or  parsonage  might  be  the  next  to  go.  Is  this  property, 
which  represents  the  sacrifice,  toil  and  consecration- of  so 
many  faithful  people,  injured  against  fire,  lightning  and 
windstorms  up  to  three- fourths  of  its  value?  Otherwise, 
in  view  of  the  trifling  costs  of  protection  under  our  sys- 
tem, we  advise  prompt  use  of  the  mails  or  wires,  for  in  all 
my  experience  of  over  twenty-five  years  in  the  business  I 
have  never  known  a  fire  or  tornado  to  come  at  a  time  that 
was  convenient — to  honest  folks.     Upon  arrival  of  request 
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by  wire  we  will  bind  insurance  pending  receipt  of  regular 
application  and  agreement  as  to  terms."  On  December  28, 
*I9I4,  Rev.  Cauthen  filled  out  the  application  blank  enclosed 
and  returned  it  to  the  plaintiff  in  error  with  the  following 
letter :  "I  enclose  herewith  application  for  rates  of  insur- 
ance on  our  church  for  an  amount  not  exceeding  $25,000. 
Would  like  to  know  rate  on  parsonage  described  as  follows : 
Two-story,  frame,  nine  rooms,  heated  with  grates,  cost 
about  $5000.  It  is  not  nearer  a  building  than  the  church, 
fifty  feet  away.  The  next  nearest  house  is  across  the  street, 
sixty  feet.  It  has  water  connections  and  is  lighted  with 
electricity.  We  now  have  it  insured,  but  we  wish  to  trans- 
fer, the  whole  or  a  part  of  all  our  property  into  a  cheaper 
company,  provided  it  is  safe.  Please  give  me  the  informa- 
tion needed  as  to  your  company."  The  pastor  wrote  on 
the  margin  of  the  application,  "This  is  not  application  but 
inquiry  for  rates  on  $25,000."  At  the  bottom  of  the  ap- 
plication there  was  this  clause:  "That  no  liability  of  the 
company  shall  attach  until  this  application  has  been  actually 
approved  at  our  home  office,  and  that  the  total  insurance, 
including  that  carried  in  any  other  company,  whether  valid 
or  not,  is  not  to  exceed  three-fourths  of  the  actual  cash 
value  of  the  property."  The  secretary  and  manager  of 
plaintiff  in  error  on  December  30,  19 14,  wrote  the  pastor 
as  follows :  "Your  favor  of  the  28th  inst.  is  received.  We 
are  in  position  to  take  care  of  $14,500  on  your  church. 
Our  policy,  of  course,  would  permit  other  insurance,  so  that 
the  additional  amount  may  be  taken  care  of  in  other  com- 
panies. We  try  to  be  conservative  and  never  accept  ex- 
cessive amounts  subject  to  any  one  fire.  The  church  and 
parsonage  being  only  thirty  feet  apart,  we  must  confine  our 
line  on  both  buildings  to  $14,500.  When  filling  out  the 
application  for  rate  on  church  we  regret  that  you  did  not 
reply  to  question  No.  17,  asking  for  the  rate  charged  by 
old  line  companies.  The  enclosed  red  circular  will  explain 
more  fully  why  it  is  to  the  interest  of  our  applicants  to 
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give  us  this  information.     In  the  absence  of  a  reply  to 
this  question,  we  state  that  our  premium  for  the  first  year 
will  be  ten  per  cent  less  than  one-third  of  the  amount  re^ 
liable  old  line  stock  companies  would  charge  you,  all  in 
advance,  for  a  three-year  policy,  plus  a  policy  fee  of  $1.50. 
The  policy  fee  is  to  be  paid  only  at  the  beginning  of  the 
five-year  term.     Our  policies,  as  you  doubtless  know,  are 
issued  for  a  term  of  five  years,  but  instead  of  collecting  in 
advance  for  the  entire  term,  as  is  done  by  stock  companies, 
we  collect  in  annual  installments."     In  this  letter  was  en- 
closed a  circular  printed  in  red  letters,  headed  "Important," 
urging  applicants  to  answer  the  questions  in  the  application 
for  insurance  regarding  stock  companies  rates,  "if  they  can 
do  so  without  special  inconvenience."    On  January  5,  191 5, 
the  pastor  of  the  church  replied  in  the  following  words; 
"In  reply  to  yours  of  recent  date  will  say  that  our  board 
has  instructed  me  to  request  you  to  issue  a  policy  on  our 
church  and  parsonage  for  the  amount  of  $14,500,  as  per 
your  offer.    The  present  insurance  is  at  the  rate  of  $6.50 
per  thousand,  which,  according  to  your  statement,  will  make 
your  rates  $1.95  per  thousand.    We  value  the  entire  prop- 
erty at  about  $48,000, — the  church  at  $40,000  and  the  par- 
sonage at  $8000.    I  suppose  these  figures  will  determine  the 
relative  amount  of  insurance  on  each  should  either  be  de- 
stroyed."   On  January  7  defendants  in  error  notified  plain- 
tiff in  error  by  letter  that  the  church  had  been  destroyed 
by  fire  and  asked  plaintiff  in  error  to  send  a  representative 
to  investigate  the  matter  or  send  blank  proofs  of  loss.    The 
church  was  destroyed  by  fire  while  the  former  letter  was 
in  transit  from  Dillon  to  Chicago  but  the  parsonage  was 
not  damaged.    On  January  8,  191 5,  the  secretary  and  man- 
ager replied  to  the  pastor's  letter  of  January  5  as  follows : 
"Your  favor  of  the  5th  instant  ordering  policy  for  $14,500 
on  your  church  and  parsonage  is  received.     Before  pro- 
ceeding, permit  us  to  trouble  you  for  a  little  additional 
information.     As  the  church  and  parsonage  are  separate 
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buildings  it  will  be  necessary  for  us  to  place  a  specific 
amount  of  insurance  on  each.  Kindly  inform  us  how  much 
of  the  $14,500  you  wish  to  have  cover  your  parsonage.  We 
note  what  you  say  regarding  the  stock  company  rates  being 
$6.50  per  thousand.  Do  we  understand  correctly  that  this 
is  their  rate  for  one  year  on  the  church,  and  that  for  three 
years  they  would  charge  you  twice  this  amount,  or  $13?  Is 
the  rate  the  same  on  the  parsonage?  The  enclosed  red  cir- 
cular will  explain  more  fully  why  we  do  not  lose  sighi  al- 
together of  the  rates  charged  by  stock  companies.  A  rate 
of  sixty-five  cents  per  hundred  for  three  years  on  a  church 
is  lower  than  reliable  stock  companies  usually  charge.  In 
order  that  you  may  be  promptly  protected,  we  bind  as  of 
twelve  o'clock  noon  to-day,  $12,000  on  your  church  and 
$2500  on  your  parsonage,  subject  to  proper  rate,  and  will 
hold  our  binder  in  effect  for  ten  days,  thus  allowing  ample 
time  for  your  reply  to  reach  us."  At  the  time  the  last  let- 
ter was  written  and  mailed  by  plaintiff  in  error  it  had  no 
knowledge  that  the  church  had  been  destroyed  by  fire.  It 
was  further  stipulated  on  the  trial  that  the  church  building 
was  of  the  value  of  $40,000  on  January  5,  191 5,  and  that 
the  value  of  the  parsonage  was  $5000,  and  that  the  loss  suf- 
fered by  defendants  in  error  by  the  fire  exceeded  $15,000 
over  and  above  all  other  insurance  on  the  church  and  par- 
sonage property. 

The  trial  was  before  the  court  without  a  jury.  Propo- 
sitions of  law  were  submitted  to  the  court  by  plaintiff  in 
error  which  raised  the  legal  question  whether  or  not  the 
stipulated  and  proved  facts  established  a  binding  prelimi- 
nary contract  of  insurance  between  the  parties  to  this  suit. 
The  court  overruled  all  propositions  submitted  by  plaintiff 
in  error  that  would  lead  to  the  conclusion  that  there  was 
no  such  binding  contract.  The  question  whether  or  not 
the  evidence  offered  in  the  case  by  the  plaintiff  is  sufficient 
to  entitle  him  to  judgment  may  be  raised  by  demurrer  to 
plaintiff's  evidence,  by  motion  to  find  the  issues  for  the  de- 
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fendant  or  by  proper  propositions  of  law  submitted  to  the 
court  for  its  holding.  Helm  v.  Commercial  Men's  Ass'n, 
279  111.  570. 

An  insurance  contract  is  to  be  interpreted  and  construed 
by  the  same  rules  as  other  mercantile  contracts,  and  the 
principles  governing  such  interpretation  and  construction  do 
not  differ  from  those  controlling  in  other  contracts,  but 
where  the  insurance  company  leaves  its  design  or  meaning 
doubtful  by  the  use  of  language  tliat  is  not  clear,  courts 
adopt  a  construction  most  favorable  to  the  insured.  {Au- 
rora Fire  Ins.  Co.  v.  Eddy,  49  111.  106.)  A  contract  en- 
tered into  by  means  of  letters  written  and  mailed  by  the 
parties  becomes  complete  when  the  latest  proposition  on  the 
part  of  one  of  them  is  assented  to  by  the  other  party.  So 
a  contract  is  complete  when  an  unqualified  assent  to  the 
offer  of  one  of  the  parties  is  dropped  in  the  post-office 
properly  directed  and  stamped  by  the  other  party,  unless 
the  offer  is  so  qualified  as  to  require  the  actual  receipt  of 
the  letter  of  acceptance  before  the  agreement  is  complete. 
( I  Elliott  on  Contracts,  sec.  44. )  Whether  or  not  the  cor- 
respondence constitutes  a  contract  is  a  question  of  law  for 
the  court.    Telliiride  Power  Co.  v.  Crane  Co.  208  111.  218. 

The  suit  in  this  case  is  not  on  a  policy  but  on  a  con- 
tract of  insurance,  generally  referred  to  by  courts  and  au- 
thors as  a  preliminary  contract  of  insurance.  The  object 
of  the  parties  in  making  such  a  contract  and  of  the  courts 
in  upholding  the  same  is,  that  the  parties  may  have  the 
benefit  of  it  during  that  incipient  period  when  the  papers 
are  being  perfected  and  transmitted.  It  is  sufficient  if  one 
of  the  parties  to  such  a  contract  proposes  to  be  insured 
and  the  other  party  agrees  to  insure,  and  the  subject,  the 
period,  the  amount  and  the  rate  of  insurance  are  ascertained 
or  understood  and  the  premium  paid  if  demanded.  {Barnes 
V.  Home  Ins.  Co.  94  U.  S.  621.)  The  converse  of  this 
proposition  is  also  true,  that  when  the  insurer  makes  a  defi- 
nite proposition,  as  aforesaid,  to  the  insured  to  insure  prop- 
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erty,  a  preliminary  contract  of  insurance  is  complete  and 
binding  when  the  insured  unconditionally  accepts  the  propo- 
sition by  letter  duly  mailed  and  stamped  and  properly  ad- 
dressed to  the  insured.  It  is  not  necessary  in  such  a  pre- 
liminary contract  that  all  the  details  of  the  contract  as 
finally  expressed  in  the  written  policy  should  be  specified. 
In  a  preliminary  contract  it  will  be  presumed  that  the  par- 
ties contemplate  such  form  of  policy  containing  such  con- 
ditions and  limitations  as  are  usual  in  such  cases  or  have 
been  used  before  between  the  parties.  (Barnes  v.  Home  Ins, 
Co,  supra, )  The  preliminary  contract  is  sometimes  partly  in 
writing  and  partly  in  parol.  This  court  has  frequently  rec- 
ognized that  a  suit  may  be  maintained  on  such  a  contract 
by  either  one  of  the  parties.  Firemen's  Ins,  Co,  v.  Kuess- 
tier,  164  111.  275. 

Plaintiff  in  error's  letter  of  December  30,  1914,  to  Rev. 
Cauthen  is  a  definite  proposition  on  its  part  to  insure  the 
church  and  parsonage  of  defendants  in  error  for  $14,500  on 
both  buildings.  The  amount  of  the  insurance  is  definitely 
stated,  and  it  is  apparently  left  to  the  assured  to  designate 
how  much  insurance  is  to  be  on  the  church  and  how  much 
of  the  amount  is  to  be  on  the  parsonage.  The  subject  of 
the  insurance  was  clearly  made  known  by  the  previous  cor- 
respondence, and  all  questions  in  the  application  had  been 
answered  by  the  assured  satisfactorily  to  the  plaintiff  in 
error  except  one,  which  its  letter  clearly  discloses  was  not 
essential  except  to  determine,  the  rate  of  insurance.  In  its 
proposition  to  insure  it  stated  sufficiently  definite  what  the 
first  year's  premium  would  be:  "Ten  per  cent  less  than 
one-third  of  the  amount  reliable  old  line  stock  companies 
would  charge  you,  all  in  advance,  for  a  three-year  policy, 
plus  a  policy  fee  of  $1.50."  The  term  of  the  insurance  is 
clearly  made  or  stated  to  be  five  years.  The  answer  of 
Rev.  Cauthen  of  January  5,  191 5,  to  the  plaintiff  in  error's 
proposition  to  insure  is,  in  substance,  that  defendants  in 
error  accept  the  terms  offered  and  request  the  issue  of  a 
220  —  8 
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policy  on  the  church  and  parsonage  for  the  amount  speci- 
fied, "as  per  your  offer."  In  his  letter  he  further  states  the 
relative  valyes  of  the  church  and  parsonage,  with  a  state- 
ment that  he  supposed  that  those  figures  will  determine  the 
relative  amount  of  insurance  on  each  "should  either  be  de- 
stroyed." In  other  words,  he  gave  to  plaintiff  in  error  the 
relative  amounts  of  insurance  that  should  be  placed  upon 
the  church  and  upon  the  parsonage,  which  was  at  a  ratio 
of  $40,000  to  $8000,  or  5  to  I. 

It  is  argued  by  plaintiff  in  error  that  the  foregoing  pre- 
liminary contract  was  not  definite  as  to  the  amount  of  the 
insurance  that  should  be  placed  on  the  church  or  as  to  what 
the  rate  or  the  term  of  insurance  should  be.  These  are 
the  only  objections  raised  as  to  the  preliminary  contract  be- 
ing completed.  We  have  just  seen,  by  analysis  of  the  let- 
ters of  the  two  propositions  as  aforesaid,  that  the  company 
stated  definitely  that  the  insurance  was  to  be  for  a  term 
of  five  years,  and  it  also  stated  definitely  what  the  rate 
of  insurance  was  to  be, — ^that  is,  stated  it  in  terms  that 
could  be  made  definite  when  the  rate  charged  by  old  line 
companies  was  ascertained.  Where  in  such  a  preliminary 
contract  the  rate  is  stated  to  be  a  reasonable  rate,  to  be 
finally  determined  when  the  necessary  facts  are  ascertained, 
or  when  the  rate  is  stated  to  be  what  certain  other  com- 
panies charge  for  similar  insurance  or  for  a  certain  amount 
less  than  such  companies  charge,  the  rate  is  sufficiently  defi- 
nite to  make  a  binding  contract  (Scammell  v.  China  Mutual 
Ins,  Co.  164  Mass.  341.)  Rev.  Cauthen's  answer  also  made 
it  sufficiently  definite  as  to  how  the  insurance  was  to  be 
placed  on  the  church  and  on  the  parsonage.  It  was  a  mat- 
ter of  utter  indifference  to  the  plaintiff  in  error  as  to  the 
amounts  to  be  placed  on  the  church  and  parsonage, — i.  e., 
as  to  how  the  $14,500  insurance  was  to  be  distributed, — 
and  its  letters  clearly  so  indicate,  and  that  Rev.  Cauthen 
was  to  inform  it  as  to  how  he  wanted  the  insurance  placed, 
and  he  did  so  inform  it.    Plaintiff  in  error  cannot  be  heard 
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to  say  that  the  contract  was  not  definite  as  to  the  amount 
of  insurance  to  be  placed  on  each  building  because  of  the 
fact  that  it  wrote  a  reply  to  Rev.  Cauthen  asking  as  to 
how  the  insurance  should  be  distributed.  It  already  had 
that  information  and  we  must  interpret  the  letters  accord- 
ing to  their  plain  meaning.  Plaintiff  in  error  clearly  showed 
by  its  subsequent  correspondence  that  it  regarded  Rev.  Cau- 
then's  letter  as  authority  to  it  to  issue  a  policy  according 
to  the  terms  proposed  by  it  to  him.  In  giving  its  excuse 
for  not  recognizing  liability  in  its  letter  of  January  9,  191 5, 
referring  to  Rev.  Cauthen's  letter  requesting  the  issuing  of 
a  policy,  it  said,  "Authority  to  issue  the  policy  did  not 
reach  us  until  after  the  fire."  It  did  not  have  to  reach 
the  company  before  the  fire  but  it  was  "authority"  for  issu- 
ing the  policy  the  moment  that  the  letter  was  mailed,  and 
from  that  moment  it  closed  the  binding  preliminary  contract. 

It  follows  from  what  we  have  already  said  that  the  Ap- 
pellate Court's  judgment  was  for  the  proper  amount,  five- 
sixths  of  the  $14,500  for  which  both  buildings  were  insured. 
Defendants  in  error  were  not  entitled  to  interest.  The  pre- 
liminary contract  did  not  fix  definitely  when  the  insurance 
was  to  be  paid.  The  evidence  did  not  disclose  when  the 
policies  of  plaintiff  in  error  provided  that  insurance  should 
be  pais.  This  was  not  such  a  contract,  therefore,  as  would 
permit  the  recovery  of  interest.  The  most  that  defendants 
in  error  could  claim  is  that  they  were  entitled  to  recover 
interest  after  a  reasonable  time  had  elapsed  for  paying  the 
insurance,  or  that  they  would  be  entitled  to  receive  interest 
after  the  insurance  was  due  according  to  the  usual  provi- 
sions of  plaintiff  in  error's  policies.  In  other  words,  if 
the  contract  in  this  regard  was  in  writing  or  could  be  said 
to  be  in  writing,  what  the  written  co;itract  was  in  that 
particular  is  not  disclosed  by  the  evidence. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  12407. — Reversed  and  remanded.) 

Emma  Nofftz,  Appellee,  vs,  Albert  Nofftz,  Appellant. 

Opinion  filed  October  27,  i^ip — Rehearing  denied  Dec.  3,  1919. 

1.  Deeds — warranty  deed  destroyed  by  the  grantor  is  presumed 
to  have  conveyed  fee  simple.  Where  a  grantee  seeks  to  establish  a 
deed  which  has  been  destroyed  by  the  grantor,  the  rule  that  every- 
thing will  be  presumed  against  the  despoiler  of  evidence  does  not 
relieve  the  grantee  from  making  what  proof  he  can  as  to  the  con- 
tents of  the  deed,  but  it  has  the  effect  of  raising  a  presumption  that 
the  deed,  which  was  shown  to  be  a  warranty  deed,  conveyed  a  fee 
simple  title  or  the  highest  title  claimed  by  the  grantee. 

2.  Same — burden  is  on  grantee  to  prove  delivery  of  deed  by  pre- 
ponderance  of  evidence.  Delivery  is  essential  to  the  complete  exe- 
cution of  a  deed  so  as  to  pass  title,  and  a  grantee  claiming  title 
thereunder  must  prove  the  delivery  of  the  deed  by  a  preponderance 
of  the  evidence. 

3.  Same — what  does  not  prove  delivery.  The  fact  that  the 
grantee  had  the  deed  in  her  hands  after  its  execution  does  not,  of 
itself,  prove  delivery. 

4.  Same — what  constitutes  a  sufficient  delivery.  No  particular 
form  is  necessary  to  constitute  a  valid  delivery  of  a  deed,  but  any- 
thing which  clearly  manifests  an  intention  of  the  grantor  and  the 
person  to  whom  it  is  delivered  that  the  deed  shall  presently  become 
operative,  that  the  grantor  shall  lose  all  control  of  it  and  that  by 
it  the  grantee  is  to  become  possessed  of  the  estate  conveyed,  con- 
stitutes a  sufficient  delivery. 

« 

5.  Same — presumption  of  delivery  in  case  of  voluntary  settle- 
ment may  be  rebutted.  The  presumption  that  a  deed  has  been  de- 
livered in  case  of  a  voluntary  settlement  by  a  parent  upon  a  child, 
with  a  reservation  of  a  life  estate,  may  be  rebutted  by  showing  that 
it  was  not  the  intention  of  the  grantor  to  deliver  the  deed,  as  this 
presumption  is  not  applied  where  there  are  circumstances  to  show 
that  the  grantor  did  not  intend  the  deed  to  operate  immediately. 

6.  Same — deed  must  take  effect  during  the  grantor's  lifetime  to 
avoid  testamentary  disposition.  A  present  grant  of  a  future  estate 
is  valid,  but  to  take  effect  as  such  grant  the  deed  must  be  delivered 
and  take  effect  during  the  grantor's  lifetime,  as  otherwise  it  will 
amount  to  a  testamentary  disposition  of  property  without  comply- 
ing with  the  Statute  of  Wills. 

7.  Same — when  Supreme  Court  is  not  bound  by  finding  of  chan- 
cellor on  question  of  delivery.    The  Supreme  Court  is  not  bound 
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by  the  finding  of  the  chancellor  that  a  deed  was  delivered  where 
the  weight  of  the  evidence  wholly  fails  to  preponderate  in  favor 
of  the  party  seeking  to  establish  the  deed;  and  this  is  especially 
true  where  the  chancellor  does  not  see  and  hear  the  witnesses. 

Appeal  from  the  Circuit  Court  of  Champaign  county ; 
the  Hon.  Franklin  H.  Boggs,  Judge,  presiding. 

H.  T.  Schumacher,  and  Herrick  &  Herrick,  for 
appellant 

Dobbins  &  Dobbins,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court  : 

Emma  Nofftz  filed  her  bill  in  the  circuit  court  of  Cham- 
paign county  March  28,  19 17,  for  the  purpose  of  establish- 
ing a  deed  alleged  to  have  been  made  by  Albert  Nofftz  and 
Caroline  Nofftz,  his  wife,  and  in  her  bill  alleged  that  by 
the  deed  sought  to  be  established  there  was  conveyed  to  her 
in  fee  simple,  subject  to  a  life  estate,  the  southwest  quarter 
of  section  19,  in  township  18,  nortli,  range  8,  east  of  the 
third  principal  meridian,  in  the  county  of  Champaign,  Illi- 
nois. The  cause  took  the  usual  reference  to  the  master, 
upon  whose  findings  the  chancellor  entered  his  decree,  di- 
recting that  the  premises  be  conveyed  to  Emma  Nofftz,  sub- 
ject to  the  life  estate  in  said  premises  of  Albert  Nofftz  and 
Caroline  Nofftz  and  the  survivor  of  them.  Albert  Nofftz 
has  appealed  from  this  decree. 

Prior  to  March  i,  191 1,  Albert  Nofftz. was  the  owner 
of  a  section  of  land  in  Champaign  county,  which  included 
this  quarter  section.  It  is  the  contention  of  appellee  that 
appellant  and  his  wife  on  March  i,  191 1,  executed  and  de- 
livered to  her  a  deed  to  this  160  acres  of  land.  Appellant 
admits  the  execution  of  a  deed  but  insists  that  the  deed  was 
not  delivered;  that  he  destroyed  it  in  August,  19 12.  The 
evidence  taken  before  the  master  consisted  chiefly  of  the 
testimony  of  the  members  of  the  Nofftz  family.    The  ap- 
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pellant  and  his  wife,  after  living  together  nearly  fifty  years, 
separated  in  1916.  There  were  eight  children,  and  at  the 
time  of  this  litigation  all  except  Frank,  the  youngest  child, 
seemed  to  be  estranged  from  their  father.  Appellee  is  the 
oldest  child  and  has  lived  the  greatest  portion  of  her  life 
with  her  parents.  There  is  much  conflict  in  the  testimony 
of  these  witnesses.  They  not  only  contradict  each  other 
but  they  contradict  themselves.  It  is  very  difficult,  there- 
fore, to  arrive  at  the  truth  from  the  inconsistent  testimony 
of  the  several  witnesses. 

The  appellee  testified  that  on  March  i,  191 1,  she  went 
to  the  office  of  Walter  E.  Price,  a  notary  public  and  ab- 
stracter in  Champaign,  in  company  with  her  father  and 
brother  Frank ;  that  two  of  Price's  sons  were  present ;  that 
on  that  occasion  her  father  gave  Frank  a  deed  for  40  acres 
of  land  which  Frank  had  purchased  from  him ;  that  at  the 
same  time  he  handed  her  a  deed  for  the  160  acres  of  land 
here  in  dispute,  and  after  handing  her  the  deed  said,  "This 
is  yours."  She  further  testified  that  she  did  not  read  the 
deed  over  at  that  time  nor  make  any  inquiry  as  to  what  it 
contained  but  without  comment  she  placed  it  in  her  hand- 
bag and  after  doing  some  errands  down-town  went  to  her 
father's  house  in  Champaign  and  there  she  first  read  the 
deed;  that  her  father  (appellant)  was  present  and  she  read 
the  deed  aloud  to  him ;  that  after  she  read  it  to  him  appel- 
lant took  the  deed  and  said  he  would  keep  it  for  her ;  that 
she  had  the  deed  in  her  possession  about  two  hours;  that 
the  deed  provided  that  she  was  to  own  the  160  acres  abso- 
lutely and  do  what  she  pleased  with  it  after  her  father  and 
mother  died.  She  is  not  able  to  state  the  contents  of  the 
deed,  but  insists  that  it  conveyed  to  her  the  remainder  in 
fee  after  the  termination  of  a  life  estate  in  her  father  and 
mother  or  the  survivor  of  them.  The  only  competent  evi- 
dence supporting  appellee  is  the  testimony  of  two  brothers 

• 

and  two  sisters,  who  testified  that  on  different  occasions 
they  each  had  a  conversation  vy^ith  appellant,  and  that  in 
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those  conversations  he  stated  tliat  he  had  deeded  the  i6o 
acres  to  appellee,  to  do  with  as  she  pleased  after  his  death. 
Appellant  testified  in  his  own  behalf  and  denied  abso- 
lutely the  delivery  of  the  deed  and  denied  having  the  con- 
versations testified  to  by  his  children  in  which  they  said  he 
admitted  the  delivery  of  the  deed.  He  further  testified  that 
after  appellee  came  to  Champaign  to  live  with  him  and  his 
wife  he  told  her  that  if  she  would  stay  with  them  and  take 
care  of  them  and  treat  them  right  she  should  have  this  quar- 
ter section  after  the  death  of  himself  and  his  wife,  and 
that  if  she  died  with  children  surviving  her  the  land  should 
go  to  her  children  after  her  death,  but  that  if  she  died  with- 
out children  surviving  her  the  land  should  go  to  Frank  and 
his  heirs.  Appellant  further  testified  that  the  deed  had  been 
made  long  before  he  spoke  to  appellee  about  the  matter,  and 
that  Walter  Price  had  written  the  deed  in  accordance  with 
the  terms  which  appellant  discussed  with  appellee ;  that  the 
deed  was  never  in  the  possession  of  appellee  and  that  he 
never  showed  her  the  deed ;  that  shortly  after  the  deed  was 
made  he  put  it  in  a  safe,  deposit  box,  and  that  it  stayed 
there  until  appellee  adopted  a  course  of  ill-treatment  toward 
him  and  directed  him  to  get  out  of  his  own  home  and  go 
to  the  Old  Soldiers'  Home  to  live;  that  after  this  course 
of  conduct  became  unbearable  he  burned  the  deed  and  told 
her  that  he  had  burned  it;  that  the  quarrels  continued  in 
the  home  until  in  September,  191 6,  when  articles  of  sepa- 
ration were  signed  between  him  and  his  wife,  at  which  time 
he  deeded  her  200  of  the  600  acres  he  then  owned,  together 
with  a  home  in  the  city  of  Champaign.  He  further  testi- 
fied that  no  demand  had  ever  been  made  upon  him  for  this 
deed  and  that  nothing  had  been  said  about  it  from  the  time 
he  t<5ld  appellee  that  he  had  destroyed  it  until  six  months 
after  the  articles  of  separation  had  been  made  between  him 
and  his  wife;  that  about  March  i,  1917,  he  prepared  a 
deed  to  convey  this  160  acres  to  his  son  Frank  and  asked 
his  wife  to  sign  the  deed;    that  appellee  told  her  mother 
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not  to  sign  the  deed,  and  that  immediately  after  that  appel- 
lee and  her  mother  began  to  make  complaint  about  the  de- 
liver}' of  this  destroyed  deed.  Appellant  is  corroborated  in 
his  view  of  the  transaction  by  his  son  Frank  and  by  the 
notary,  Walter  Price. 

Frank  testified  that  appellant  did  not  on  March  i,  191 1, 
or  on  any  other  day,  in  his  presence  deliver  a  deed  to  ap- 
pellee and  say  to  her,  "Here;  this  is  yours."  He  further 
testified  that  the  appellee  was  not  at  the  office  of  Walter 
Price  at  the  time  his  father  delivered  to  hirfi  the  deed  for 
the  40  acres.  Frank  contradicts  the  appellee  in  practically 
everything  she  says,  and  there  is  no  way  of  reconciling  their 
testimony. 

Walter  Price  testified  that  he  has  lived  in  Champaign 
since  1857  and  for  the  past  twenty  years  has  been  head  of 
the  Twin-City  Abstract  Company;  that  in  March,  191 1,  he 
prepared  two  de^ds  for  Albert  Nofftz,— one  conveying  land 
to  Frank  Nofftz  and  the  other  conveying  land  to  Emma 
Nofftz ;  that  Albert  Nofftz  gave  him  the  descriptions  of  the 
land  which  he  wanted  in  the  deeds,  and  that  after  the  deeds 
were  prepared  he  took  them  to  the  residence  of  Mrs.  Nofftz 
for  her  to  sign ;  that  after  taking  her  acknowledgment  to 
the  signature  he  took  the  deeds  back  to  his  office  and  com- 
pleted the  acknowledgment  and  handed  the  deeds  to  Nofftz ; 
that  Emma  Nofftz,  the  appellee,  was  not  present  on  that  oc- 
casion, and  that  Albert  Nofftz  did  not  in  the  abstract  office 
deliver  the  deed  over  to  Emma  Nofftz  on  the  first  day 
of  March,  or  at  any  other  time,  and  say,  "Here;  this  is 
yours ;"  that  she  was  never  in  his  office  at  any  time  when 
any  deed  was  delivered  by  Albert  Nofftz  to  Frank  Nofftz. 
He  also  contradicted  Emma  Nofftz  in  many  other  details 
not  connected  with  the  delivery  of  the  deed.  • 

The  undisputed  evidence  shows  that  since  March,  191 1, 
the  appellant  has  been  in  possession  of  the  premises,  has 
paid  the  taxes  and  has  expended  about  $2500  in  repairing 
buildings  upon  the  premises,  erecting  new  buildings  there- 
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on,  tiling  the  land  and  paying  drainage  assessments  against 
the  land. 

The  evidence  is  very  unsatisfactory  with  respect  to  the 
contents  of  this  deed.  No  witness  is  able  to  testify  just 
what  the  deed  contained.  Appellee  contends  that  the  deed 
conveyed  to  her  this  quarter  section  in  fee  simple,  subject 
to  the  life  estate  of  the  grantors,  while  appellant  contends 
that  the  deed  reserved  in  the  grantors  a  life  estate  and  con- 
veyed to  the  appellee  a  life  estate  with  remainder  to  her 
children  if  she  left  children  surviving  her,  otherwise  the 
remainder  to  her  brother  Frank  and  his  children.  He  also 
contends  that  the  conveyance  to  her  was  subject  to  the  con- 
dition that  she  remain  with  her  parents  and  take  care  of 
them  in  their  old  age.  Appellant  admits  that  he  destroyed 
this  deed,  and  it  is  a  well  established  rule  of  evidence  that 
everything  jvill  be  presumed  against  the  despoiler.  This 
presumption,  however,  does  not  relieve  the  opposite  party 
from  the  burden  of  proving  the  contents  of  the  deed,  but 
it  does  have  the  effect,  where  the  evidence  is  vague  and  un- 
certain, of  raising  a  presumption  against  the  party  who  has 
destroyed  the  evidence  which  would  make  the  facts  clear. 
In  this  case  it  is  admitted  that  appellant  and  his  wife  exe- 
cuted a  warranty  deed  conveying  this  quarter  section  to  ap- 
pellee and  that  subsequently  the  appellant  destroyed  that 
deed.  With  these  facts  established,  the  presumption  is  that 
the  deed  conveyed  the  highest  title  it  could  convey, — i.  e,, 
a  fee  simple.  The  highest  title  claimed  by  appellee  is  a  fee 
simple  subject  to  a  life  estate,  and  so  the  chancellor  did 
not  err  in  holding  that  the  deed  conveyed  such  an  estate. 
Hudson  V.  Hudson,  287  111.  286. 

Admitting  that  such  a  deed  was  executed,  it  conveys  no 
title  to  appellee  unless  it  be  proven  that  the  deed  was  de- 
livered. The  burden  of  proof  rested  upon  appellee  to  es- 
tablish not  only  the  execution  but  the  delivery  of  the  deed. 
If  it  be  conceded  that  the  grantee  in  this  deed,  after  its 
execution,  had  the  deed  in  her  hands,  that  does  not,  of  it- 
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self,  establish  a  delivery.  No  particular  form  is  necessary 
to  constitute  a  valid  delivery.  It  may  be  by  acts  without 
words  or  by  words  without  acts,  or  by  both.  Anything 
which  clearly  manifests  the  intention  of  the  grantor  and 
the  person  to  whom  it  is  delivered  that  the  deed  shall  pres- 
ently become  operative  and  effectual, — ^that  the  grantor  loses 
all  control  of  it  and  that  by  it  the  grantee  is  to  become  pos- 
sessed of  the  estate, — constitutes  a  sufficient  delivery.  {Oli- 
ver V.  Oliver,  149  111.  542;  Provart  v.  Harris,  150  id.  40; 
Wilson  V.  Wilson,  1 58  id.  567 ;  Hollenbeck  v.  Hollenheck, 
185  id.  loi.)  While  the  presumption  is  that  a  deed  has 
been  delivered  in  case  of  a  voluntary  settlement  by  a  par- 
ent upon  a  child  in  which  there  is  a  reservation  of  a  life 
estate  in  the  parent,  this  presumption  may  be  rebutted  by 
showing  that  it  was  not  the  intention  of  the  grantor  to  de- 
liver the  deed.  This  presumption  is  applied  And  the  val- 
idity of  a  deed  upheld  only  in  cases  where  there  are  no 
circumstances  to  show  that  the  grantor  did  not  intend  the 
deed  to  operate  immediately.  {Sample  v.  Geatltard,  281  111. 
79.)  In  the  case  at  bar  appellant  continued  in  possession 
of  the  land  and  exercised  all  authority  of  ownership  over 
it.  The  deed  was  never  recorded.  He  continued  to  pay 
the  taxes  from  his  own  funds  and  continued  to  receive  all 
the  income  from  the  property.  He  did  not  leave  the  prop- 
ertv  in  the  same  state  in  which  it  was  at  the  time  the  deed 
was  made,  but  he  continued  to  improve  the  land  by  drain- 
ing it  and  by  erecting  buildings  thereon.  Appellee  made  no 
claim  whatever  to  the  land,  and  for  four  years,  according 
to  appellant's  testimony,  after  appellee  knew  that  the  deed 
was  destroved  she  did  not  mention  the  deed  nor  insist  that 
it  be  restored.  Appellee  admits  she  knew  the  deed  was  de- 
stroyed two  years  before  she  made  the  demand.  There  was 
no  claim  made  until  after  the  separation  of  appellant  and 
his  wife  and  until  after  appellant's  wife  had  refused,  at  the 
suggestion  of  appellee,  to  join  with  him  in  a  deed  conveying 
this  piece  of  land  to  his  son.    All  these  facts  are  inconsistent 
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with  appellee's  claim  tljat  there  was  a  delivery  of  the  deed 
and  that  it  was  intended  to  operate  immediately.  Delivery 
is  essential  to  the  complete  execution  of  a  deed,  so  as  to 
pass  title,  and  it  was  incumbent  upon  appellee,  claiming  title 
by  virtue  of  this  deed,  to  prove  the  fact  of  delivery. 

A  present  grant  of  a  future  estate  is  valid,  but  a  deed, 
to  take  effect  as  such  grant,  must  be  delivered  and  take 
effect  during  the  grantor's  lifetime,  because  a  deed  not  to 
take  effect  until  after  the  death  of  the  grantor  amounts  to 
a  testamentary  disposition  of  the  property  without  comply- 
ing with  the  Statute  of  Wills.  (Johnson  v.  Fidk,  282  111. 
328.)  Complainant's  exhibit  "A,"  which  was  attached  to 
the  bill  and  alleged  to  be  a  copy  of  the  deed  made  by  ap- 
pellant conveying  this  quarter  section  to  appellee,  provided 
that  the  grantoj*s,  "for  and  in  consideration  of  love  and  af- 
fection and  one  ^dollar  in  hand  paid,  convey  and  warrant 
to  Emma  Nofftz,  from  and  after  the  death  of  the  grantors 
herein,"  said  lands  described.  It  will  be  seen,  therefore, 
that  this  amounts  to  a  testamentary  disposition  of  property 
unless  delivery  was  actually  made  and  the  act  of  delivery 
accompanied  by  such  words  or  acts  as  clearly  manifested 
an  intention  that  the  deed  become  at  once  operative  and  ef- 
fectual so  as  to  pass  title  to  the  land.  Appellee  stands  alone 
in  her  statement  that  a  delivery  of  this  deed  was  made  to 
her  at  the  time  it  was  executed.  There  is  no  competent  evi- 
dence in  the  record  corroborating  her  except  the  testimony 
of  her  brothers  and  sisters  who  claim  to  have  had  conver- 
sations with  the  father,  in  which  conversations,  as  they  say, 
he  admitted  execution  and  delivery  of  the  deed.  On  the. 
other  hand,  appellant  denies  absolutely  that  he  delivered 
this  deed  to  appellee  and  denies  that  she  ever  at  any  time 
had  possession  of  the  deed.  He  is  corroborated  by  his  son 
Frank  and  by  the  scrivener,  Walter  Price.  No  reason  is 
shown  in  the  record  why  Price  should  not  tell  the  truth. 
He  seems  to  be  the  only  disinterested  witness  and  the 
only  witness  whose  testimony  is  not  colored  with  feeling. 
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Price's  two  sons  were  not  called  to  testify.  Appellee  says 
they  witnessed  the  delivery  of  the  deed.  Why  she  did  not 
call  them  does  not  appear. 

Delivery  of  a  deed  must  be  established  by  a  preponder- 
ance of  evidence.  Regardless  of  all  the  other  testimony  in 
the  record,  we  have  here  the  testimony  of  two  parties  in- 
terested. If  appellee's  testimony  is  true  then  there  was  a 
delivery  of  the  deed,  while  if  appellant's  testimony  is  true 
there  was  no  delivery.  If  these  witnesses  were  entitled  to 
equal  credit,  a  delivery  was  not  shown  because  there  would 
be  no  preponderance  of  the  evidence,  and  the  appellee  fail- 
ing to  prove  delivery  by  a  preponderance  of  the  evidence, 
appellant  is  entitled  to  the  decree.  But  the  testimony  of 
appellant  does  not  stand  unsupported,  because  appellee  says 
that  the  deed  was  delivered  to  her  in  Price's  office  and  that 
her  brother  Frank  and  the  scrivener  were  present.  There- 
fore, of  the  four  persons  competent  to  testify  and  present 
at  the  time  appellee  claims  the  deed  was  delivered  to  her, 
three  state  that  the  deed  was  not  delivered,  and,  in  fact, 
deny  that  appellee  was  there  at  all.  Where  two  witnesses 
competent  to  testify  as  to  the  delivery  of  the  deed  con- 
tradict each  other,  and  the  witness  testifying  to  the  facts 
showing  non-delivery  is  not  shown  to  be  less  worthy  of 
credit  than  the  witness  testifying  to  the  facts  showing  de- 
livery, then  a  delivery  is  not  established.  Enders  v.  Mtino, 
269  111.  422. 

Recognizing  the  rule  that  the  findings  of  the  chancellor 
should  not  be  disturbed  by  a  court  of  review  unless  the 
weight  of  the  testimony  is  manifestly  against  such  findings, 
still  we  feel  constrained  to  hold  that  the  clear  preponder- 
ance of  the  evidence  in  this  record  shows  that  the  deed 
was  never  delivered.  The  only  direct  competent  evidence 
offered  by  appellee  as  to  an  actual  delivery  of  the  deed  was 
her  own  testimony.  She  is  not  only  contradicted  by  three 
witnesses  as  to  the  actual  delivery  of  the  deed,  but  she  is 
impeached  in  many  other  ways.    We  are  not  bound  by  the 
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findings  of  the  chancellor  when  the  weight  of  the  evidence 
wholly  fails  to  preponderate  in  favor  of  the  party  seeking 
to  establish  the  deed.  (Russell  v.  Mitchell,  223  111.  438; 
Shipley  v.  Shipley,  274  id.  506.)  And  this  is  especially  true 
where  the  chancellor  does  not  see  and  hear  the  witnesses. 
(Larson  v.  Glos,  235  111.  584.)  On  the  evidence  in  this  rec- 
ord the  circuit  court  should  have  held  that  there  was  no 
delivery  of  the  deed. 

The  decree  of  the  circuit  court  must  be  reversed  and 
the  cause  remanded  for  further  proceedings  not  inconsist- 
ent with  the  views  herein  expressed. 

Reversed  and  remanded. 


(No.  12728. — ^Judgment  affirmed.) 
The  People  ex  rel.  School  Directors  et  al.  Appellees,  vs. 

Fred  Oakwood  et  al.  Appellants. 

Opinion  filed  October  2/,  ipip — Rehearing  denied  Dec.  4,  ipjp. 

1.  ScHOOW — petitioners  for  school  district  may  withdraw  their 
names  before  action  is  taken  on  petition.  Where  a  petition  for  the 
organization  of  a  school  district  is  filed  with  the  township  trustees 
of  schools,  petitioners  may  withdraw  their  names  before  action  is 
taken  on  the  petition  by  the  trustees. 

2.  Same — on  appeal  from  action  of  trustees,  the  county  super- 
intendent  is  limited  to  review  of  their  decision.  On  an  appeal  from 
the  action  of  the  township  boards  of  trustees  on  petitions  for  the 
organization  of  a  new  school  district  the  county  superintendent  is 
limited  to  a  review  of  the  decision  of  said  boards,  and  where  so 
many  of  the  petitioners  withdraw  their  signatures  before  action  is 
taken  by  the  trustees  that  the  petitions  are  insufficient,  the  restora- 
tion of  the  names  of  said  petitioners  on  appeal  will  not  authorize 
the  county  superintendent  to  reverse  the  decision  of  the  trustees 
and  grant  the  petitions. 

Appeai.  from  the  Circuit  Court  of  Vermilion  county; 
the  Hon.  John  H.  Marshai^l,  Judge,  presiding. 

O.  M.  Jones,  and  Hall  &  Holaday,  for  appellants. 

Graham  &  Dysert^  for  appellees. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

An  information  in  the  nature  of  quo  warranto  was  filed 
in  the  circuit  court  of  Vermilion  county  calling  upon  Fred 
Oakwood  and  W.  T.  Snider,  appellants,  and  W.  G.  Green, 
to  answer  by  what  warrant  they  claimed  to  hold  and  exer- 
cise the  offices  of  school  directors  of  school  district  No.  132, 
in  that  county.    The  defendants  by  their  plea  set  forth  pro- 
ceedings for  the  creation  of  a  new  school  district  in  terri- 
tory described  in  a  petition  therefor,  situated  in  different 
school  districts  and  townships.    The  plea  alleged  that  three 
petitions  directed  to  the  trustees  of  schools  of  the  several 
townships  were  filed  with  the  clerks  of  the  several  boards, 
signed  by  more  than  two-thirds  of  the  legal  voters  resid- 
ing within  the  territory  described  in  the  petitions ;  that  the 
trustees  of  schools  refused  to  grant  the  petitions  and  an  ap- 
peal was  taken  to  the  county  superintendent  of  schools,  who 
reversed  the  decisions  of  the  respective  boards  of  trustees 
and  entered  an  order  creating  the  new  school  district  and 
giving  it  the  number  132,  and  that  the  defendants  were 
elected  school  directors  of  such  district  in  the  manner  pre- 
scribed by  law.    The  first  replication  to  the  plea  was  with- 
drawn.   The  second  replication  made  no  denial  of  any  fact 
alleged  in  the  plea  except  with  respect  to  the  petitions  filed 
with  the  several  boards  of  trustees  for  the  creation  of  the 
district.    It  alleged  that  there  were  461  legal  voters  residing 
in  the  proposed  school  district  and  that  the  petitions  were 
signed  by  329  legal  voters ;  that  before  the  boards  of  trus- 
tees  had  heard  the  petitions  47  signers  presented  to  the  sev- 
eral boards  of  trustees  a  withdrawal  of  their  signatures  by 
a  writing  set  forth  in  the  replication,  and  that  after  such 
withdrawal  there  were  only  282  signatures  of  legal  voters 
residing  in  the  district,  which  was  less  than  two-thirds  re- 
quired by  the  statute  to  give  the  boards  of  trustees  authority 
to  act    To  the  replication  the  defendants  filed  a  rejoinder, 
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alleging  that  before  the  appeal  was  heard  by  the  county 
superintendent  of  schools  30  of  the  47  persons  who  signed 
the  withdrawal  paper  presented  to  the  county  superintendent 
their  sworn  statement  that  they  signed  three  original  peti- 
tions praying  the  respective  boards  of  trustees  to  create  the 
new  school  district;  that  they  signed  the  withdrawal  of 
their  names  from  the  petitions  by  reason  of  misrepresen- 
tations and  misleading  statements  that  the  petitions  would 
take  a  school  away  from  little  children  in  a  certain  territory 
and  compel  them  to  walk  about  five  miles  to  a  school,  and 
that  they  had  since  learned  that  the  statements  were  false 
and  the  formation  of  a  new  district  would  not  deprive  any 
children  of  proper  school  advantages.  Coupled  with  these 
averments  there  was  a  denial  that  the  30  persons  who  pre- 
sented their  sworn  statement  to  the  county  superintendent 
withdrew  their  names  from  the  original  petitions.  The  re- 
lators demurred  to  the  rejoinder  and  the  court  sustained  the 
demurrer.  The  defendants  having  elected  to  stand  by  the 
rejoinder,  judgment  of  ouster  and  for  costs  was  rendered 
against  them,  and  from  the  judgment  Oakwood  and  Snider 
appealed. 

The  rejoinder  consisted  maifily  of  mere  conclusions,  and 
its  averments  of  fact  were  repugnant  in  denying  that  30 
of  the  47  persons  who  signed  the  withdrawal  ever  actually 
withdrew  their  names  from  the  original  petition  and  aver- 
ring that  they  did  withdraw  their  names  as  petitioners  but 
were  induced  to  withdraw  them  by  misrepresentations  as 
to  school  facilities  for  little  children,  and  so  informed  the 
county  superintendent  by  their  sworn  statement.  As  to 
such  repugnant  statements  the  rejoinder  is  to  be  construed 
against  the  defendants,  and  is  to  be  taken  as  alleging  that 
the  30  persons  withdrew  their  names  from  the  petition  and 
on  the  appeal  claimed  that  they  were  induced  to  withdraw 
their  names  by  misrepresentations.  The  30  petitioners  who 
signed  the  withdrawal  paper  had  a  right  to  withdraw  their 
names  from  the  petition  before  any  action  was  taken  on  it. 
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Littell  V.  Board  of  Supervisors  of  Vermilion  County,  198 
111.  205 ;  Theurer  v.  People,  211  id.  296;  Kinsloe  v.  Pogue, 
213  id.  302;  Mack  V.  Polecat  Drainage  District,  216  id.  56; 
Boston  V.  Kickapoo  Drainage  District,  244  id.  577;  Mai- 
comson  v.  Strong,  245  id.  166;  Sny  Island  Drainage  Dis- 
trict V.  Dezvell,  256  id.  126;  People  v.  Straiim,  265  id.  292. 

The  territory  which  the  petitioners  asked  to  have  organ- 
ized into  a  new  school  district  was  located  in  different  school 
districts  and  townships,  and  the  School  law  authorized  the 
formation  of  such  a  district  by  the  concurrent  action  of 
the  several  boards  of  trustees,  provided  each  board  was 
petitioned  by  two-thirds  of  the  legal  voters  residing  within 
the  territory  to  be  formed  into  a  new  district.  Before  any 
action  by  the  boards  of  trustees  there  was  an  actual  with- 
drawal of  the  names  of  petitioners,  so  that  less  than  two- 
thirds  of  the  legal  voters  remained  as  petitioners  and  an 
essential  requisite  to  the  formation  of  a  new  district  was 
lacking.  The  decision  of  the  boards  of  trustees  was  in  ac- 
cordance with  th.e  law,  but  on  appeal  from  their  decision 
there  was  an  attempt  to  set  aside  the  withdrawal  and  prac- 
tically restore  the  names  of  the  30  persons  to  the  petition, 
because,  although  their  names  were  actually  withdrawn,  it 
was  done  under  a  misapprehension  of  fact,  induced  by  false 
representations.  On  the  appeal  the  authority  of  the  county 
superintendent  was  limited  to  a  review  of  the  decision  of 
the  boards  of  trustees  and  affirmance  or  reversal,  with  pos- 
sible minor  changes.  He  had  no  authority  to  entertain  or 
act  upon  what  would  amount  to  original  petitions  not  pre- 
sented to  or  acted  upon  by  the  boards  of  trustees.  There 
were  no  petitions  before  the  boards  of  trustees  authorizing 
the  creation  of  a  new  district,  and  their  decision  being  right, 
the  county  superintendent  could  not  reverse  it  by  the  change 
which  was  attempted  to  be  made. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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(No.  12711. — ^Judgment  affirmed.) 

Winifred  Fisher,  Admx.  Defendant  in  Error,  vs.  The 
Chicago,  Rock  Island  and  Pacific  Raii^way  Com- 
pany, Plaintiff  in  Error. 

Opinion  filed  October  2y,  ipip — Rehearing  denied  Dec.  4,  ipip. 

1.  Negugenck — contributory  negligence  does  not  bar  recovery 
under  Federal  Employers'  Liability  act.  Under  the  Federal  Em- 
ployers' Liability  act  contributory  negligence  does  not  bar  a  recov- 
ery but  only  goes  to  the  amount  of  damages. 

2.  Same — when  contributory  negligence  is  not  sole  proximate 
cause.  Although  the  negligence  of  a  locomotive  engineer  in  fail- 
ing to  observe  that  there  was  no  light  at  a  closed  switch  leading 
to  a  turn-table  may  have  been  a  proximate  cause  of  the  accident 
resulting  in  his  death,  such  negligence  is  not  the  sole  proximate 
cause  where  it  is  proved  that  the  agents  or  employees  of  the  rail- 
way company  failed  to  perform  their  accustomed  duties  of  open- 
ing the  switch  and  lighting  the  signal  lamp  on  the  switch-stand. 

3.  Same — under  Federal  Employers'  Liability  act  burden  is  on 
defendant  to  prove  contributory  negligence.  The  burden  of  proof 
of  contributory  negligence,  under  the  Federal  Employers'  Liability 
act,  is  on  the  defendant. 

4.  Same — when  instruction  requiring  defendant  to  prove  con- 
tributory negligence  does  not  confine  it  to  its  own  witnesses.  The 
burden  is  on  the  defendant  railroad  company  to  prove  contributory 
negligence  by  its  employee,  and  an  instruction  stating  that  the  bur- 
den is  on  the  defendant  to  establish  the  defense  of  contributory 
negligence  by  a  preponderance  of  the  evidence  does  not  confine  the 
defendant  to  its  own  witnesses  nor  mislead  the  jury  into  such  an 
understanding. 

5.  Same — rule  as  to  furnishing  reasonably  safe  place  to  work. 
The  rule  requiring  the  master  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  work  has  no  reference  to  any  other  duty 
than  that  of  keeping  the  premises  physically  safe. 

6.  Same — negligent  act  of  defendant  need  not  be  sole  cause  of 
injury.  The  negligent  act  or  omission  of  the  defendant  must  be 
one  of  the  essential  causes  producing  the  injury  but  need  not  be  the 
sole  cause  nor  the  last  or  nearest  cause,  and  where  an  injury  pro- 
ceeds from  two  causes  operating  together,  the  party  putting  in  mo- 
tion one  of  them  is  liable  the  same  as  .though  it  were  the  sole  cause. 
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Writ  of  Error  to  the  First  Branch  Appellate  Court  for 
the  First  District ; — ^heard  in  that  court  on  writ  of  error  to 
the  Circuit  Court  of  Cook  county;  the  Hon.  H.  S.  Pome- 
ROY,  Judge,  presiding. 

M.  L.  Bell,  and  A.  B.  Enoch,  for  plaintiff  in  error. 

BuRRY,  Johnstone  &  Peters,  and  Frank  T.  Ransom, 
for  defendant  in  error. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

George  Fisher,  a  locomotive  engineer  in  the  employ  of 
the  Chicago,  Rock  Island  and  Pacific  Railway  Company, 
was  killed  on  the  night  of  August  i6,  1913,  by  his  en- 
gine running  into  a  turn-table  pit  and  turning  over.  The 
deceased  and  the  railway  company  were  both  engaged  in 
inter-State  commerce.  His  administratrix  T^rought  an  ac- 
tion against  the  railway  company  in  the  circuit  court  of 
Cook  county  under  the  Federal  Employers'  Liability  act 
and  recovered  a  judgment  for  $10,000,  which  the  Appellate 
Court  affirmed.  The  railway  company  has  brought  the  rec- 
ord to  this  court  for'  review  by  writ  of  certiorari. 

The  deceased  was  the  engineer  of  a  freight  train  run- 
ning west  from  Joliet  and  reached  Peru,  where  the  acci- 
dent occurred,  about  midnight.  The  engine  and  three  cars 
were  cut  off,  and  after  running  west  past  a  switch  connect- 
ing the  main  track  with  a  side-track  known  as  a  passing 
or  storage  track,  backed  in  on  the  storage  track  and  were 
coupled  to  nineteen  cars  standing  on  that  track  which  were 
to  be  included  in  the  train.  The  railway  company  had  two 
main  tracks  at  Peru,  of  which  the  north  track  was  the  west- 
bound track,  north  of  it  was  the  passing  or  storage  track 
which  has  been  referred  to,  and  north  of  all  the  tracks  was 
a  round-house  of  eight  or  nine  stalls,  west  of  which  was  a 
turn-table  sixty  feet  in  diameter.    One  hundred  and  seventy 
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feet  east  of  the  switch  connecting  the  main  track  with  the 
passing  track  was  another  switch  which  connected  the  pass- 
ing track  with  the  turn-table  pit  one  hundred  and  sixty  feet 
west  of  the  latter  switch.  After  the  engine  and  three  cars 
were  coupled  to  the  cars  standing  on  the  passing  track  the 
signal  was  given  to  go  ahead.  The  switch  on  the  track 
leading  to  the  turn-table  v/as  set  so  that  the  train  was  turned 
to  that  track,  which  was  down-grade  to  the  pit,  the  engine 
ran  into  the  turn-table  pit  and  the  deceased  received  the  in- 
juries which  resulted  in  his  death. 

The  declaration  consisted  of  eight  counts,  the  first, 
fourth  and  fifth  of  which  were  dismissed  by  the  plaintiff, 
by  leave  of  court,  after  the  verdict  was  returned.  Of  the 
remaining  counts  the  second  charged  that  the  defendant 
carelessly  and  negligently  failed  to  light  and  keep  lighted 
the  signal  light  on  the  passing-track  switch.  The  third 
count  charged  that  the  deceased,  acting  under  the  order  of 
the  defendant,  backed  the  engine  off  the  west-bound  main 
track  on  the  passing  track ;  that  it  was  the  duty  of  certain 
servants  of  the  railway  company  to  turn  the  switch  on  the 
passing  track  so  as  to  connect  it  with  the  lead  to  the  main 
line  track,  and  it  was  defendant's  duty  not  to  order  the 
deceased  to  run  the  engine  off  the  passing  track  to  the  main 
line  track  without  first  setting  the  switch  on  the  passing 
track  so  as  to  connect  with  the  lead  to  the  main  track,  yet 
the  defendant,  through  its  servant,  negligently  failed  to  set 
the  switch  on  the  passing  track  to  connect  with  the  lead  to 
the  main  track,  and,  while  the  switch  was  set  to  connect 
with  the  lead  to  the  turn-table  pit,  negligently  ordered  the 
deceased  to  run  his  engine  from  the  passing  track  on  the 
main  line  track,  and  the  deceased,  in  reliance  on  such  order, 
ran  the  engine  westward  on  the  passing  track,  and  as  a 
result  of  the  defendant's  negligence  the  engine  ran  to  the 
lead  running  to  the  turn-table  pit  and  ran  into  the  pit.  The 
sixth  count  states  that  there  was  a  custom  in  the  operation 
of  the  railway  company's  trains  that  the  switch  on  the 
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passing  track,  except  when  open  for  the  purpose  of  allow- 
ing engines  and  cars  to  pass  from  the  lead  to  the  main  track 
to  the  passing  track,  would  be  kept  turned  so  as  to  connect 
the  passing  track  with  the  lead  to  the  turn-table  pit;  that 
when  the  defendant  wished  to  run  cars  from  the  west-bound 
track  to  the  passing  track  the  switch  on  the  passing  track 
was  opened  so  as  to  connect  the  passing  track  with  the  lead 
to  the  main  track  and  a  signal  was  given  to  the  engineer, 
who  would  thereupon  run  the  engine  over  the  lead  from  the 
main  line  track  to  the  passing  track;  that  the  switch  hav- 
ing been  so  opened  would  not  be  again  turned  to  the  lead 
running  to  the  turn-table  pit  until  after  the  engine  had 
pulled  out  from  the  passing  track  on  the  main  line  track; 
that  the  deceased  knew  of  the  custom,  and,  with  the  other 
servants  of  the  defendant,  was  entitled  to  rely  upon  its  be- 
ing observed  and  not  departed  from  without  notice  to  him, 
but  without  notice  to  the  deceased  the  defendant  disregarded 
the  custom  and  signaled  the  deceased  to  run  his  engine  from 
the  main  west-bound  track  to  the  passing  track  without  first 
opening  the  switch  on  the  passing  track  so  as  to  connect 
that  track  with  the  lead  from  the  main  track,  and  the  de- 
ceased, relying  on  the  signals  and  custom,  backed  the  engine 
pushing  the  three  freight  cars  from  the  lead  to  the  pass- 
ing track,  the  flanges  on  the  wheels  of  the  cars  and  engine 
sprang  open  the  points  of  the  switch  and  allowed  the  cars 
and  engine  to  pass  through  onto  the  passing  track  and  the 
points  of  said  switch  then  sprang  back  into  place  and  con- 
nected the  passing  track  with  the  turn-table  pit,  and,  by 
reason  of  such  negligence  of  the  defendant,  when  the  de- 
ceased attempted  to  run  the  engine  from  the  passing  track 
to  the  lead  running  to  the  main  line  track  in  reliance  on 
the  custom,  the  engine  ran  on  the  lead  to  the  turn-table  pit 
and  ran  into  the  pit.  The  seventh  count  charged  that  the 
railway  company  failed  to  furnish  the  deceased  with  a  rea- 
sonably safe  place  to  work,  and  by  reason  of  such  negli- 
gence the  deceased  received  his  injuries.    The  eighth  count 
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charged  that  while  the  deceased  was  running  an  engine  on 
the  passing  track  the  defendant  negligently  signaled  the  de- 
ceased that  the  switch  was  set  so  as  to  connect  the  passing 
track  with  the  lead  running  to  the  main  track,  when,  as  a 
matter  of  fact,  it  was  set  so  as  to  connect  with  the  lead 
running  to  the  turn-table. 

The  plaintiff  in  error  insists  that  the  court  should  have 
allowed  its  motion,  at  the  close  of  the  evidence,  to  instruct 
the  jury  to  find  the  defendant  not  guilty.  Rule  27  of  the 
railroad  company,  which  was  in  force  at  the  time,  provided 
that  "a  signal  ijnperfectly  displayed,  or  the  absence  of  a 
signal  at  a  place  where  a  signal  is  usually  shown,  must  be 
regarded  as  a  stop  signal  and  the  fact  reported  to  the  super- 
intendent and  chief  dispatcher.  Should  no  light  be  burning 
at  night  on  a  switch  where  a  light  is  usually  shown,  trains 
must  approach,  prepared  to  stop,  until  the  switch  is  seen 
or  known  to  be  right,  and  the  fact  reported  to  the  superin- 
tendent and  chief  dispatcher."  There  was  evidence  tending 
to  show  the  custom  alleged  in  the  declaration  to  keep  the 
switch  in  the  passing  track  set  for  the  turn-table  lead  ex- 
cept when  it  was  open  for  the  purpose  of  permitting  a  train 
of  cars  to  pass  back  and  forth  between  the  passing  track 
and  the  main  track,  and  when  engines  and  cars  were  to  be 
run  from  the  main  track  over  the  lead  to  the  passing  track 
to  open  the  switch  so  as  to  connect  the  passing  track  with 
the  main  track  lead,  and  when  the  switch  was  so  opened 
not  to  turn  it  again  to  the  turn-table  lead  until  after  the 
engine  had  pulled  out  from  the  passing  track  to  the  main 
track.  There  was  also  evidence  that  on  the  night  of  the 
accident  the  switch  connecting  the  passing  track  with  the 
main  track  was  thrown,  but  that  the  brakeman  whose  duty 
it  was  to  open  the  switch  connecting  with  the  turn-table 
track  neglected  to  do  so,  leaving  it  set  for  the  turn-table 
lead,  and  that  in  backing  by  the  switch  the  flanges  of  the 
wheels  pushed  open  the  points  of  the  switch,  allowing  the 
cars  and  engine  to  pass  to  the  passing  track,  and  that  the 
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points  then  sprang  into  position,  leaving  the  switch  set  for 
the  pit.  .  After  the  cars  were  coupled  to  the  cars  standing 
on  the  passing  track  the  conductor  gave  the  signal  to  pull 
out  and  the  engine  drawing  the  cars  started  west,  but,  be- 
cause of  the  failure  to  open  the  switch,  instead  of  taking 
the  lead  to  the  main  track  they  took  the  lead  to  the  turn- 
table, and  the  accident  occurred.    There  was  a  signal  lamp 
on  the  switch-stand  which  should  have  been  lighted,  but  it 
was  gummed  up  with  soot  and  had  been  discovered  to  be 
out  twice  earlier  in  the  evening  and  re-lighted,  and  upon 
examination  ten  minutes  after  the  accident  the  light  was 
found  to  be  out.    This  was  evidence  tending  to  prove  neg- 
ligence  on  the  part  of  the  railway  company.    It  is  contended, 
however,  that  this  was  not  the  negligence  which  caused  the 
injury  but  that  it  was  caused  by  Fisher's  failure  to  observe 
that  the  switch  lamp  was  out  and  to  stop  and  report  it, 
as  required  by  rule  27,  and  by  his  negligence  in  failing  to 
stop  the  engine  after  it  started  on  the  turn-table  lead.     If 
contributory  negligence  were  a  defense  to  the  action  there 
would  be  ground  for  urging  it  in  this  case,  but  under  the 
Federal   Employers'  Liability  act  contributory  negligence 
does  not  bar  a  recovery  but  only  goes  to  the  question  of 
the  amount  of  damages.    The  railway  company  is  liable  for 
an  injury  resulting  in  whole  or  in  part  from  the  negligence 
of  any  of  its  officers,  agents  or  employees,  and  though  it 
is  argued  that  the  proximate  cause  of  the  accident  was  the 
negligence  of  the  engineer  himself,  it  cannot  be  said,  as  a 
matter  of  law,  that  his  negligence  was  the  sole  proximate 
cause  and  that  the  injury  was  not  caused  in  part  by  the 
negligence  of  the  other  servants  of  the  railway  company. 
The  plaintiff  in  error  relies  upon  the  case  of  Great 
Northern  Railway  Co.  v.  Wiles,  240  U.  S.  444,  where  it 
was  held  that  there  was  no  reason  for  the  application  of 
the  rule  of  comparative  negligence  where  the  rear  brake- 
man  of  a  freight  train  which  had  broken  in  two  by  the 
pulling  out  of  a  draw-bar  disregarded  his  duty  to  protect 
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the  rear  of  the  train  by  going  back  and  giving  warning 
signals  but  remained  in  the  caboose  and  was  killed  there 
by  a  following  passenger  train  running  into  the  standing 
train.  In  that  case,  however,  there  was  no  negligence  ex- 
cept that  of  the  brakeman  himself,  as  was  stated  by  the 
court  in  the  subsequent  case  of  Union  Pacific  Railroad  Co. 
V.  Hadley,  246  U.  S.  330.  This  case  also  was  an  action 
for  the  death  of  a  brakeman  who  had  remained  in  the  ca- 
boose of  a  standing  train  instead  of  going  back  to  warn 
following  trains  by  signals.  The  Wiles  case  was  distin- 
guished on  the  ground  that  the  railway  company  in  that 
case  was  guilty  of  no  negligence  except  the  negligence  of 
the  brakeman  who  was  killed,  while  in  the  Hadley  case  the 
railroad  company  was  guilty  of  negligence  in  other  ways, 
and  even  if  the  brakeman's  negligence  were  the  last  neg- 
ligence and  was  contributory,  it  could  not  be  said  that  his 
death  did  not  result  in  part  from  the  negligence  of  any  of 
the  employees  of  the  road.  In  actions  for  personal  injury 
caused  by  the  willful  violation  of  the  Mining  act  contribu- 
tory negligence  is  not  a  defense.  In  Brunnworth  v.  Kerens- 
Donnewald  Coal  Co.  260  111.  202,  it  was  said :  "The  rule 
of  the  common  law  is,  that  if  an  injury  result  from  the 
negligent  act  of  another  it  is  no  defense  that  the  negligence 
of  a  third  person  or  an  inevitable  accident  or  some  in- 
animate thing  also  contributed  to  cause  the  injury,  if  the 
negligence  charged  against  the  wroitgdoer  was  an  efficient 
cause  and  without  which  the  injury  would  not  have  oc- 
curred. {City  of  Joliet  v.  Shufeldt,  144  111.  403;  Miller 
v.  Kelly  Coal  Co.  239  id.  626. )  In  actions  based  upon  the 
willful  violation  of  the  Mines  act  for  personal  injury  the 
contributory  negligence  of  the  injured  employee  stands  in 
the  same  relation  to  the  right  of  recovery  as  the  negligent 
act  of  a  third-  party  does  in  a  common  law  action.  If,  in 
either  case,  the  negligence  relied  upon  as  a  defense  is  only 
a  concurring  cause,  which,  in  connection  with  the  wrongful 
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act  of  the  defendant,  produces  the  injury,  the  defense  can 
not  be  sustained." 

It  is  contended  that  the  court  erred  in  instructing  the 
jury  that  if  the  defendant  relies  upon  the  defense  of  con- 
tributory negligence  the  burden  is  upon  it  to  establish  that 
defense  by  a  preponderance  of  the  evidence.  The  objec- 
tions made  to  the  instruction  are,  that  the  requirement  to 
establish  the  defense  of  contributory  negligence  imposed 
upon  the  plaintiff  in  error  too  high  a  degree  of  proof,  and 
that  it  withdrew  from  it  the  benefit  of  facts  put  in  evidence 
by  the  plaintiff  tending  to  show  negligence  on  the  part  of 
Fisher.  To  establish  by  a  preponderance  of  the  evidence 
is  only  to  prove  by  a  preponderance  of  the  evidence  and 
would  not  be  understood  by  the  jury  in  any  different  sense. 
The  burden  of  proof  of  contributory  negligence,  under  the 
Federal  Employers'  Liability  act,  is  on  the  defendant.  {Cen- 
tral Vermont  Raihvay  Co,  v.  White,  238  U.  S.  507.)  The 
statement  of  that  rule  does  not  eliminate  any  evidence  in 
the  case  from  the  consideration  of  the  jury.  While  the  bur- 
den is  on  the  defendant  to  prove  contributory  negligence, 
the  statement  of  the  rule  does  not  confine  him  to  the  evi- 
dence of  his  own  witnesses,  and  the  jury  could  not  have 
understood  the  instruction  so. 

An  instruction  was  given  at  the  request  of  the  plaintiff 
as  follows: 

"If  you  believe  from  the  evidence  that  the  plaintiff's  in- 
testate, George  Fisher,  was  killed  while  employed  by  the 

•  

defendant,  the  Chicago,  Rock  Island  and  Pacific  Railway 
Company,  and  while  engaging  in  commerce  between  any  of 
the  several  States,  and  that  the  death  of  said  Fisher  re- 
sulted in  whole  or  in  part  from  the  negligence,  as  charged 
in  the  declaration,  of  any  of  the  officers,  agents  or  employ- 
ees of  said  defendant,  the  Chicago,  Rock  Island  and  Pacific 
Railway  Company,  you  should  find  the  defendant  guilty." 
The  objection  made  to  this  instruction  is  that  the  neg- 
ligence alleged  in  the  seventh  count  was  the  breach  of  a 


Dic'lJ.]  Fisher  v.  C,  R.L  &  P.  Ry.  Ck).  57 

duty  to  furnish  the  deceased  a  reasonably  safe  place  to 
work ;  that  the  evidence  established  the  defense  of  assumed 
risk,  and  that  the  negligence  charged  in  this  count  of  the 
declaration,  even  though  proved  by  the  evidence,  would  not 
entitle  the  plaintiff  to  recover  because  of  the  defense  of  as- 
sumed risk.  The  objection  would  be  valid  if  the  seventh 
count  stated  a  cause  of  action  for  failing  to  furnish  a*  rea- 
sonably safe  place  in  which  to  work  and  there  was  evidence 
tending  to  prove  it.  That  count  alleged  the  defendant  failed 
to  furnish  the  plaintiff  a  reasonably  safe  place  to  work  and 
conducted  itself  so  carelessly  and  negligently  in  that  be- 
half that  it  provided  a  dangerous  and  unsafe  place,  as  the 
defendant  then  knew  or  in  the  exercise  of  ordinary  care 
would  have  known,  and  in  consequence  of  the  defendant's 
negligence,  while  the  deceased,  as  engineer,  was  operating 
an  engine  over  the  tracks  of  the  defendant,  in  the  exercise 
of  due  care  .for  his  own  safety,  the  engine  ran  into  a  cer- 
tain pit  or  turn-table  and  turned  over,  whereby  the  deceased 
was  injured.  In  Keefe  v.  Armour  &  Co.  258  111.  28,  the 
court,  in  discussing  an  instruction  as  to  the  master's  duty 
to  exercise  reasonable  care  to  furnish  the  servant  with  .a 
reasonably  safe  place  to  work,  stated  that  the  rule  relates 
to  conditions  of  premises,  buildings  and  things  which  prop- 
erly constitute  a  place  for  work ;  that  the  duty  includes  the 
element  of  locality  and  has  no  reference  to  anything  except 
to  keeping  of  the  premises  physically  safe.  In  Peterson 
V.  Oak  Park  Elevated  Railroad  Co,  260  111.  280,  it  is  said 
that  an  instruction  that  it  is  the  duty  of  the  master  to  ex- 
ercise reasonable  care  to  furnish  the  servant  a  reasonably 
safe  place  in  which  to  work  is  an  unobjectionable  statement 
of  an  abstract  rule  of  law  but  was  inapplicable  to  the  case, 
because  neither  in  the  pleadings  nor  the  evidence  was  there 
any  indication  that  the  place  where  the  plaintiff  was  work- 
ing was  unsafe,  except  the  fact  that  he  was  hurt  there. 
There  was  no  evidence  that  the  elevated  structure  itself,  the 
rails,  ties,  switches  and  surroundings,  were  in  any  respect 
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defective  or  could  have  been  made  safer  in  view  of  the  pur- 
poses for  which  they  were  designed.  The  rule  requires  of 
the  master  the  duty  only  of  keeping  the  premises  physically 
safe  and  has  no  reference  to  anything  else.  Here  there  was 
no  evidence  of  any  defect  in  the  premises.  There  was  noth- 
ing unsafe  in  the  place  nor  any  negligence  in  regard  to  it. 
The  only  negligence  was  in  the  operation  of  the  machinery 
and  appliances.  Therefore  there  could  have  been  no  recov- 
ery on  the  seventh  count,  and  the  verdict  must  rest  on  the 
other  counts.  There  was  evidence  tending  to  prove  one  or 
more  of  these  counts,  and  it  is  held  not  improper  to  give 
such  an  instruction  as  the  one  in  question  although  there 
is  no  evidence  as  to  some  of  the  counts.  Schlauder  v.  Chi- 
cago and  Southern  Traction  Co,  253  111.  154;  Scott  v.  Par- 
lin  &  Orendorff  Co,  245  id.  460. 

The  plaintiff  in  error  objects  to  the  refusal  to  give  three 
instructions  which  it  requested,  based  on  the  hypothesis  that 
the  deceased  was  guilty  of  negligence  which  was  the  proxi- 
mate cause  of  the  accident  and  instructed  the  jury  to  find 
the  defendant  not  guilty.  The  instructions  were  all  prop- 
erly refused.  The  jury  might  find  that  the  contributory 
negligence  of  the  engineer  was  a  proximate  cause  of  the 
accident,  but  this  did  not  relieve  the  plaintiff  in  error  of 
liability  if  its  negligence  was  also  a  proximate  cause  of  the 
accident.  Where  an  injury  proceeds  from  two  causes  op- 
erating together,  the  party  putting  in  motion  one  of  them 
is  liable  the  same  as  though  it  were  the  sole  cause.  The 
negligent  act  or  omiscion  must  be  one  of  the  essential  causes 
producing  the  injury  but  need  not  be  the  sole  cause  nor  the 
last  or  nearest  cause.  Waschozv  v.  Kelly  Coal  Co.  245  111. 
516;  Kellyville  Coal  Co.  v.  S trine,  217  id.  516. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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(No.  12320. — Judgment  affirmed.) 

The  People  ex  rel.  H.  B.  Peterson,  County  Collector, 

Appellee,  vs.  Charles  A.  Omen,  Appellant. 

Opinion  filed  October  2y,  iQig — Rehearing  denied  Dec,  j,  J9i9' 

1.  Speciai*  Taxation — situation  of  property  should  he  consid- 
ered in  determining  zvhether  work  shall  be  embraced  in  one  im- 
provement. The  situation  of  the  property  against  which  special 
taxes  are  levied  should  be  considered  in  determining  whether  the 
work  ought  to  be  embraced  in  a  common  scheme  as  one  improve- 
ment or  should  be  separated  into  different  improvements. 

2.  Same — what  discretion  may  be  exercised  by  council  in  pro- 
viding for  local  improvement.  In  passing  an  ordinance  to  make 
local  improvements  the  city  council  is  clothed  with  discretion  to 
determine  what  improvement  is  required,  its  character,  the  limits 
of  the  districts  to  be  taxed,  when  the  improvement  shall  be  made, 
and  the  manner  of  its  construction ;  and  such  discretion,  when  hon- 
estly exercised,  is  not  reviewable  by  the  courts. 

3.  Same — application  for  judgment  for  delinquent  assessment 
is  a  collateral  proceeding.  An  application  for  judgment  and  order 
of  sale  is  a  proceeding  collateral  to  the  judgment  of  confirmation 
and  also  collateral  to  the  judgment  confirming  the  certificate  of  the 
board  of  local  improvements  of  the  final  completion  and  accept- 
ance of  the  work. 

4.  Same — want  of  jurisdiction  must  appear  upon  face  of  record 
in  collateral  proceeding.  In  a  collateral  proceeding  every  presump- 
tion is  in  favor  of  the  validity  of  the  judgment  attacked,  and  want 
of  jurisdiction  to  enter  a  judgment  in  a  proceeding  for  a  local 
improvement  must  appear  on  the  face  of  the  record  when  relied 
on  as  a  defense  in  a  proceeding  by  the  county  collector  for  judg- 
ment and  order  of  sale  for  delinquent  assessments. 

5.  Same — question  whether  or  not  an  improvement  should  have 
been  divided  cannot  be  raised  in  collateral  proceeding.  The  ques- 
tion whether,  in  a  special  taxation  proceeding  in  which  the  county 
court  had  jurisdiction  of  the  subject  matter  and  the  parties,  an  im- 
provement should  have  been  embraced  in  one  common  scheme  or 
should  have  been  divided  cannot  be  raised  in  a  collateral  proceed- 
ing to  collect  delinquent  assessments. 

6.  Same — section  84  of  Local  Improvement  act  is  not  unconsti- 
tutional in  requiring  only  substantial  compliance  with  ordinance. 
Section  84  of  the  Local  Improvement  act,  in  requiring  only  a  sub- 
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stantiaf  compliance  with  an  ordinance  for  a  local  improvement, 
does  not  deprive  the  property  owner  of  due  process  of  law,  as  a 
substantial  compliance  or  performance  means  a  compliance  with 
the  essential  requirements  of  the  ordinance. 

7.  Same — term  "lowest  responsible  bidder^'  does  not  mean  finan- 
cial responsibility,  alone.  The  statutory  requirement  that  contracts 
for  public  improvements  shall  be  let  to  the  lowest  responsible  bidder 
does  not  require  the  letting  of  a  contract  to  the  lowest  bidder  upon 
the  ascertainment  of  his  financial  responsibility,  only,  but  the  term 
"responsible"  includes  the  ability  to  respond  by  the  discharge  of 
the  contractor's  obligation  under  the  terms  of  the  contract. 

8.  Same — courts  will  not  interfere  with  award  of  contract  ex- 
cept for  fraud.  Where  municipal  authorities  have  exercised  their 
discretion  in  the  award  of  a  contract  for  a  public  improvement  the 
presumption  is  that  their  action  was  regular  and  lawful,  and  the 
courts  will  not  interfere,  in  the  absence  of  fraud,  with  the  exercise 
of  official  discretion  by  said  authorities  in  awarding  such  contract. 

9.  Same — cities  under  commission  form  must  follow  Local  Im- 
provement act.  Except  as  otherwise  provided,  a  city  council  act- 
ing under  the  Commission  Form  of  Government  act  must  foUo'w 
the  provisions  of  the  Local  Improvement  act  in  making  local  im- 
provements. 

10.  Same — objections  to  award  of  contract  should  be  made  at 
first  opportunity.  The  option  to  have  the  bid  and  contract  for  a 
local  improvement  rejected  or  declared  invalid  should  be  exercised 
at  the  earliest  possible  moment,  and  property  owners  who  are  in- 
terested and  have  knowledge  of  the  facts  should  not  be  permitted 
to  withhold  their  objections  to  the  awarding  of  the  contract  until 
the  collector's  application  tor  judgment  and  after  they  have  secured 
the  benefit  of  the  contractor's  work. 

11.  Same — fact  that  courts  cannot  review  an  award  of  contract 
does  not  render  statute  unconstitutional.  Construing  the  provisions 
of  the  Local  Improvement  act  as  allowing  a  final  determination  by 
municipal  authorities  of  the  question  whether  the  contract  for  an 
improvement  has  been  let  to  the  lowest  responsible  bidder  does  not 
violate  the  provisions  of  the  Federal  constitution  as  to  due  process 
of  law,  as  that  question  need  not  be  heard  by  the  courts,  on  review 
or  otherwise. 

12.  Constitutional  law — a  statute  is  not  unconstitutional  be- 
cause it  denies  right  of  appeal.  A  statute  is  not  unconstitutional 
because  it  denies  the  right  of  appeal  or  writ  of  error  to  review  the 
court's  judgment  in  a  statutory  proceeding,  as  the  legislature  has 
the  right  to  end  such  litigation  in  the  trial  court. 
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13.  Contracts — what  is  meant  by  substantial  performance  of  a 
contract.  Substantial  performance  of  a  contract  means  perform- 
ance in  all  the  essential  elements  necessary  to  the  accomplishment 
of  the  purpose  of  the  contract,  as  it  is  the  substance,  and  not  the 
form,  that  is  sought  in  the  enforcement  of  contracts,  ordinances  or 
agreements  of  similar  nature. 

14.  Words  and  phrases — definition  of  word  '* substantial"  The 
word  "substantial"  means  in  substance,  in  the  main,  essential,  or  in- 
cluding material  or  essential  elements. 

15.  Fraud— /rawd  must  be  specifically  alleged.  As  the  courts 
will  not  assume  fraud,  there  must  be  specific  allegations  setting  out 
the  facts  upon  which  the  claim  of  fraud  rests  and  not  merely  the 
conclusions  of  the  pleader. 

16.  Practice — a  motion  to  strike  admits  only  averments  well 
pleaded.  A  motion  to  strike  objections  or  pleadings  is,  in  eflFect,  a 
demurrer,  and  admits  only  those  averments  that  are  well  pleaded. 

Appeal  from  the  County  Court  of  Bureau  county ;  the 
Hon.  J.  R.  Pritchard,  Judge,  presiding. 

James  J.  Conway,  for  appellant. 

Josef  T.  Skinner,  State's  Attorney,  (Carey  R.  John- 
son, City  Attorney,  of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellant,  Charles  A.  Omen,  having  failed  to  pay  the 
first  installment  of  tlie  special  taxes  levied  against  his  prop- 
erty under  two  special  taxation  proceedings  brought  by  the 
city  of  Princeton,  application  was  made  by  the  treasurer 
of  Bureau  county  to  the  June  term,  1918,  of  the  county 
court  for  judgment  and  order  of  sale  against  said  property. 
The  objections  in  the  two  proceedings  were  consolidated. 
The  county  court  overruled  the  objections  and  gave  judg- 
ment and  order  of  sale  against  the  property. 

One  of  the  two  special  taxation  proceedings  was  for 
the  paving  of  Euclid  avenue,  in  said  city;  the  other  was 
for  the  paving  of  portions  of  Pleasant  street,  Boyd  avenue 
and  North  street.    There  was  abo  another  special  taxation 
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proceeding  for  the  paving  of  West  Peru  street,  in  said  city. 
These  three  improvements  were  made  at  the  same  time  and 
by  the  same  contractor,  but  appellant  has  no  property  af- 
fected by  the  West  Peru  street  improvement.  The  esti- 
mated cost  for  paving  Euclid  avenue  was  $55,800,  for  pav- 
ing Pleasant  street,  Boyd  avenue  and  North  street  $56,695, 
and  for  paving  West  Peru  street  $27,505.  The  improve- 
ments for  paving  Euclid  avenue  and  West  Peru  street  were 
contiguous,  but  it  appears  that  the  other  improvement  was 
not  contiguous  to  either  of  the  two  just  named.  The  esti- 
mated cost  of  all  of  these  three  improvements  amounted  to 
approximately  $140,000.  The  estimated  cost  of  paving 
West  Peru  street  added  to  the  cost  of  either  of  the  other 
improvements  would  not  amount  to  $100,000,  while  the 
estimated  cost  of  paving  Euclid  avenue  added  to  that  of 
Pleasant  street,  Boyd  avenue  and  North  street  would  be 
over  $100,000. 

Counsel  for  appellant  challenges  the  right  of  the  Peo- 
ple to  collect  special  taxes  for  the  two  improvements  in 
which  appellant  is  interested,  because,  he  argues,  both  im- 
provements constitute  a  single  improvement,  of  which  the 
estimated  cost  would  be  more  than  $100,000.  He  also 
argues  that  the  ordinance  was  not  published  in  accordance 
with  the  provisions  of  section  1 1  of  the  Local  Improvement 
act.  There  is  no  evidence  in  the  record  as  to  how  far 
apart  these  two  improvements  were.  They  may  have  been 
miles  apart,  so  far  as  the  record  indicates.  The  situation 
of  the  property  against  which  special  taxes  were  levied 
should  be  considered  in  determining  whether  such  work 
ought  to  be  embraced  in  a  Common  scheme  as  one  improve- 
ment or  should  be  divided  and  separated  into  different  im- 
provements. (City  of  Springfield  v.  Green,  120  111.  269.) 
The  limits  of  the  districts  to  be  taxed  for  local  improve- 
ments rest  in  the  discretion  of  the  city  council,  and  the 
courts  will  interfere  only  to  correct  a  clear  abuse  of  that 
discretion.      (Dazns  v.   City  of  Litchfield,   145   111.   313.) 
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In  passing  an  ordinance  to  make  local  improvements  the 
city  council  is  clothed  with  discretion  to  determine  what 
improvement  is  required,  its  nature  and  character,  when  it 
shall  be  made  and  the  manner  of  its  construction.  Such 
discretion,  when  honestly  exercised,  is  not  reviewable  by 
the  courts.  (Ton  v.  City  of  Chicago,  216  111.  331.)  The 
county  court  could  have  determined  at  the  time  of  the  con- 
firmation in  these  special  tax  proceedings,  had  the  question 
been  raised,  that  there  had  been  an  abuse  of  discretion  in 
this  regard,  if  such  there  was.  In  an  application  for  judg- 
ment and  order  of  sale  the  objection  here  made  is  a  collat- 
eral attack  upon  the  judgment  of  confirmation  and  also  a 
collateral  attack  on  the  judgment  confirming  the  certificate 
of  the  board  of  local  improvements  of  the  final  completion 
and  acceptance  of  the  work.  In  a  cpUateral  proceeding  every 
presumption  is  in  favor  of  the  validity  of  the  judgment 
attacked,  and  want  of  jurisdiction  to  enter  such  judgment 
must  appear  on  the  face  of  the  record  when  relied  on  as  a  de- 
fense in  a  proceeding  in  the  county  court  for  judgment  and 
order  of  sale  for  delinquent  assessments.  (People  v.  Culver, 
281  111.  401.)  There  is  no  proof  in  this  record  as  to  these 
two  improvements  being  of  such  a  nature  that  they  ought 
to  be  made  a  part  of  one  improvement,  and  it  will  not  be 
presumed,  without  proof,  that  the  municipal  authorities  had 
improper  motives  in  separating  the  improvements  into  two 
improvements,  for  the  purpose  of  avoiding  sectioif  11  of 
the  Local  Improvement  act  or  for  any  other  reason.  Fur- 
thermore, there  can  be  no  question  that  the  county  court, 
in  the  original  confirmation  proceedings,  had  jurisdiction 
of  the  persons  and  subject  matter  of  the  proceedings,  and 
therefore  the  question  here  sought  to  be  raised  cannot  be 
raised  in  a  collateral  attack.  (Miller  v.  Rowan,  251  111. 
344;  People  V.  Talmadge,  194  id.  67;  People  v.  Seelye, 
146  id.  189;  People  v.  Culver,  supra,)  This  being  so,  it 
is  immaterial,  on  this  point,  whether  section  84  of  the  Local 
Improvement  act,  which  provides  for  the  hearing  by  the 
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county  court  as  to  whether  the  work  has  been  completed  in 
substantial  compliance  with  the  contract,  is  unconstitutional, 
as  urged  by  counsel  for  appellant.  The  principal  argument 
of  counsel  seems  to  be  directed  against  the  constitutionality 
of  this  act  because  of  the  action  of  the  municipal  authori- 
ties in  separating  these  improvements,  but  as  he  argued  on 
some  other  grounds  the  unconstitutionality  of  section  84  we 
deem  it  necessary  to  discuss  that  question  also. 

Under  section  84  it  is  provided  that  within  thirty  days 
after  the  final  completion  and  acceptance  of  the  work  by  the 
municipal  authorities  the  board  shall  cause  the  cost  thereof, 
and  other  details,  to  be  certified  in  writing  to  the  court  in 
which  the  assessment  was  confirmed.  That  section  requires 
that  it  shall  be  the  duty  of  the  municipal  authorities  "to 
state  in  said  certificate  whether  or  not  the  said  improvement 
conforms  substantially  to  the  requirements  of  the  original 
ordinance  for  the  construction  of  the  improvement,  and  to 
make  an  application  to  said  court  to  consider  and  determine 
whether  or  not  the  facts  stated  in  said  certificate  are  true," 
(Kurd's  Stat.  1917,  p.  515,)  and  thereupon  the  court  to 
which  said  application  has  been  made  shall  fix  a  time  and 
place  for  hearing,  and  after  giving  due  notice  shall  proceed 
to  hear  any  objections  that  may  be  made  to  the  application 
of  municipal  authorities  to  approve  such  certificate;  that 
the  certificate  shall  be  prima  facie  evidence  that  the  matters 
and  thltigs  stated  therein  are  true,  and  that  if  any  part  of 
the  same  is  controverted  by  objections  the  court  in  a  sum- 
mary manner  shall  hear  and  determine  the  same  and  enter 
an  order  according  to  the  facts;  that  such  order  shall  be 
conclusive  upon  the  parties,  no  appeal  therefrom  or  writ  of 
error  thereto  being  allowed  to  review  the  same.  This  court 
held  this  statute  constitutional  in  People  v.  Cohen,  219  111. 
200,  and  that  holding  has  been,  in  effect,  approved  by  this 
court  in  Martin  v.  McCall,  247  111.  484,  Village  of  Niles 
Center  v.  Schmitz,  261  id.  467,  and  Nitsche  v.  City  of  Chi-- 
cago,  280  id.  268. 
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Counsel  for  appellant  seems  to  argue  that  section  84  is 
unconstitutional  because  it  denies  the  right  of  appeal  or  re- 
view of  the  court's  judgment  on  writ  of  error.  A  statute 
is  not  unconstitutional  on  such  ground.  (12  Corpus  Juris, 
1293.)  Litigation  must  end  somewhere,  and  the  legislature 
has  the  right  to  end  it  in  the  trial  court,  in  a  matter  of  this 
kind,  if  it  sees  fit.  The  constitutionality  of  the  statute  on 
this  point  was  squarely  decided  in  People  v.  Cohen,  supra, 
and,  by  inference  at  least,  in  the  other  cases  already  re- 
ferred to. 

The  real  argument  of  counsel  for  the  appellant  as  to 
the  unconstitutionality  of  this  statute  is  that  section  84 
only  provides  that  the  ordinance  is  to  be  "substantially  per- 
formed ;"  that  in  order  to  be  constitutional  it  should  have 
been  provided  that  the  ordinance  was  to  be  literally  or  en- 
tirely performed  or  complied  with;  that  the  word  "sub- 
stantial" means  that  the  ordinance  need  only  be  complied 
with  according  to  the  particular  idea  of  the  man  who  at 
that  time  may  be  sitting  as  judge;  that  to  hold  this  pro- 
vision of  said  section  constitutional  is  to  deprive  the  prop- 
erty owner  of  due  process  of  law  as  that  term  should  be 
understood  in  the  State  and  Federal  constitutions  and  as 
the  fourteenth  amendment  as  to  due  process  of  law  has 
been  construed  by  the  Federal  Supreme  Court.  We  cannot 
agree  with  the  argument  or  conclusion  of  counsel  for  appel- 
lant on  this  question.  A  substantial  compliance  or  perform- 
ance means  a  compliance  with  the  essential  requirements 
of  an  ordinance.  {Fitzgihbons  v.  Galveston  Electric  Co. 
136  S.  W.  Rep.  1 1 86.)  Substantial  performance  of  a  con- 
tract means  performance  in  all  the  essential  elements  nec- 
essary to  the  accomplishment  of  the  purpose  of  the  contract. 
{Manning  v.  School  District,  124  Wis.  84.)  "Substantial" 
means  in  substance ;  in  the  main ;  essential,  including  ma- 
terial or  essential  parts.  (  See  authorities  cited  in  4  Words 
and  Phrases, — 2d  series, — ^pp.  750,  751.)  It  has  been  said 
by  this  court  that  "in  building  contracts  a  literal  compli- 
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ance  with  the  specifications  is  not  necessary  to  a  recovery 
by  the  contractor.  A  substantial  performance  in  good  faith 
is  sufficient."  {Keeler  v.  Herr,  157  111.  57;  Evans  v.  How- 
ell, 211  id.  85;  Concord  Apartment  House  Co.  v.  O'Brien, 
228  id.  360.)  This  court,  in  discussing  in  Planing  Mill 
Lumber  Co,  v.  City  of  Chicago,  56  111.  304,  the  form  of 
the  common  law  record  in  the  trial  court,  said  (p.  305)  : 
''So  long  as  justice  is  administered  under  the  common  law 
we  must  adhere  to  all  the  substantial  forms  of  that  system, 
except  so  far  as  they  have  been  abolished  by  the  legislative 
department  of  the  State."  It  is  the  substance,  and  not  the 
form,  that  is  sought  in  the  enforcement  of  contracts,  ordi- 
nances or  agreements  of  similar  nature. 

Counsel  for  appellant  relies  strongly  upon  the  reasoning 
in  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  City  of 
Chicago,  166  U.  S.  266,  among  other  decisions,  to  show  that 
due  process  of  law  cannot  be  observed  in  a  statute  worded 
as  is  section  84  on  the  question  of  substantial  compHance 
with  the  provisions  of  the  ordinance.  In  the  opinion  in 
that  case  the  court  says  (p.  235)  :  "In  determining  what 
is  due  process  of  law  regard  must  be  had  to  substance, — 
not  to  form."  To  require  an  ordinance  to  be  literally  com- 
plied with,  as  argued  by  counsel  for  appellant,  might  often 
defeat  some  of  the  essential  requirements  of  the  ordinance. 
The  present  wording  of  the  statute  with  reference  to  sub- 
stantial compliance  with  the  provisions  of  the  ordinance  is 
far  more  reasonable  and  just  to  all  parties  interested  than 
would  be  a  statute  requiring  a  literal  compliance.  That 
would  be  giving  more  weight  to  form  than  to  substance. 
The  statute  in  this  respect  is  constitutional. 

Counsel  for  appellant  further  objects  because  the  trial 
court  struck  from  the  files  certain  objections  filed  by  ap- 
pellant, particularly  one  in  which  it  was  stated  that  "the 
contract  for  the  construction  of  tlie  improvement  herein 
was  not  let  to  the  lowest  responsible  bidder,  as  provided  by 
statute."    No  evidence  was  offered  by  appellant  in  the  trial 
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court  in  support  of  these  objections,  and  it  is  now  argued 
that  under  the  holdings  of  this  court  in  People  v.  Conway, 
253  111.  140,  and  City  of  Mt  Carmel  v.  Risley,  263  id.  299, 
it  must  be  assumed  that  the  contract  was  not  let  to  the  low- 
est responsible  bidder.  It  has  been  repeatedly  held  by  this 
court  that  the  statutory  requirement  that  contracts  for  pub- 
lic improvements  shall  be  let  to  the  lowest  responsible  bid- 
der does  not  require  the  letting  of  a  contract  to  the  lowest 
bidder  upon  the  ascertainment  of  his  financial  responsibility, 
only ;  that  the  term  "responsible"  includes  the  ability  to  re- 
spond by  the  discharge  of  the  contractor's  obligation  in  ac- 
cordance with  what  may  be  expected  or  demanded  under 
the  terms  of  the  contract,  and  that  when  the  municipal  au- 
thorities have  exercised  their  discretion  in  the  award  of  a 
contract  for  a  public  improvement  the  presumption  obtains 
that  the  action  of  such  authorities  was  regular  and  lawful, 
and  the  courts  will  not  interfere,  in  the  absence  of  fraud, 
with  the  exercise  of  official  discretion  by  the  municipal  au- 
thorities in  awarding  such  contract.  (Hallett  v.  City  of  El- 
gin, 254  111.  343,  and  cases  cited.)  It  is  stipulated  in  the 
record  that  the  city  of  Princeton  was  organized  in  191 3 
under  the  Commission  Form  of  Government  act  and  still 
is  under  that  act,  hence  a  contract  for  a  local  improvement 
in  said  city  must  be  awarded  by  the  city  council,  and  under 
section  54  of  that  act,  before  any  award  is  made,  the  bids 
are  required  to  ''remain  on  file  in  the  mayor's  office  and 
be  open  to  public  inspection  for  at  least  forty-eight  hours 
before  any  award  of  said  work  is  made  to  any  competitive 
bidder.  The  council  shall  determine  the  most  advantage- 
ous bid  for  the  city,  and  shall  enter  into  contract  with  the 
party  submitting  the  lowest  secure  bid."  (Kurd's  Stat. 
19 1 7,  p.  369.)  Except  as  otherwise  provided,  local  im- 
provements put  in  by  the  city  council  acting  under  the 
Commission  Form  of  Government  act  must  follow  the  pro- 
visions of  the  Local  Improvement  act.  Section  78  of  that 
act  provides  that  "any  owner  or  person  interested  in  any 
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of  the  property  assessed,  and  any  bidder  shall  be  entitled 
to  a  hearing  before  said  board  on  any  question  connected 
with  any  such  award."  Section  79  of  the  same  act  provides 
that  a  notice  of  award  shall  be  published  in  a  daily  news- 
paper for  two  days.  The  option  to  have  the  bid  and  con- 
tract rejected  or  declared  invalid  should  be  exercised  at  the 
earliest  possible  moment.  Those  interested  should  not  be 
permitted  to  withhold  their  objections  until  they  have  se- 
cured the  benefit  of  the  contractor's  work  and  then  ask  to 
be  relieved  from  liability  to  pay  therefor.  In  the  case  at 
bar  appellant  made  no  offer  to  prove  any  facts  on  this  ques- 
tion. There  is  no  showing  or  offer  tending  to  show  that 
the  contractor  obtained  the  work  at  an  unfair  price,  or  that 
the  amount  to  be  paid  was  more  than  the  fair  contract 
price,  or  as  to  the  time  when  appellant  received  his  knowl- 
edge of  the  fact  that  the  contract  was  not  awarded  to  the 
lowest  responsible  bidder  or  that  the  successful  bidder  was 
not  the  lowest  responsible  bidder.  The  appellant  property 
owner  had  several  opportunities  to  raise  the  question  that 
the  work  was  not  let  to  the  lowest  responsible  bidder.  He 
could  have  appeared  before  the  city  council  and  raised  his 
objection,  as  the  bids  were  required  to  be  placed  on  file  in 
the  mayor's  office  for  at  least  forty-eight  hours  before  any 
award  was  made,  or  he  could  have  had  his  hearing  under 
the  provisions  of  section  78  of  the  Local  Improvement  law. 
This  court  in  Givins  v.  People,  194  111.  150,  held  that  a 
property  owner  cannot  stand  by,  with  knowledge  of  facts 
justifying  the  repudiation  of  a  contract  for  a  local  improve- 
ment, until  he  has  secured  the  benefit  of  the  work,  and  then 
escape  all  liability  to  pay  therefor  by  raising  objections  on 
application  for  judgment  of  sale ;  that  the  bid  and  contract 
are  not  void  but  voidable,  if  objections  such  as  are  here 
urged  by  counsel  have  any  basis  upon  which  to  rest. 

Counsel  for  appellant  concedes  that  the  above  decision, 
in  effect,  so  holds,  but  insists  that  it  has  been  modified  by 
some  of  the  later  decisions,  and  if  not  modified  it  ought 
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to  be  overruled.  The  real  argument  seems  to  be  that  in 
order  to  have  due  process  of  law  the  statute  must  provide 
for  a  hearing,  in  a  matter  of  this  kind,  ultimately  before  a 
court  rather  than  before  a  board  of  local  improvements  or 
the  city  council;  that  the  legislature  of  any  State  cannot 
make  a  hearing  of  this  kind  before  such  a  municipal  body 
''due  process  of  law"  by  so  declaring.  (Davidson  v.  New 
Orleans,  96  U.  S.  97;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  City  of  Chicago,  supra,)  But  those  cases 
do  not  go  to  the  length  of  holding,  as  argued  by  counsel  for 
appellant,  that  such  a  hearing  cannot  be  held  due  process 
of  law  unless  an  opportunity  can  be  had  in  the  courts  to 
review  the  findings  of  municipal  bodies  on  matters  such  as 
are  here  involved.  The  real  grievance  of  counsel  seems  to 
be  that  his  client  did  not  have  his  case  decided  right ;  that 
the  work  was  not  done  in  compliance  with  the  ordinance 
and  was  not  a  workmanlike  job.  In  discussing  due  process 
of  law  the  court  said  in  Davidson  v.  New  Orleans,  supra, 
on  page  104:  "There  is  here  abundant  evidence  that  there 
exists  some  strange  misconception  of  the  scope  of  this  pro- 
vision as  found  in  the  fourteenth  amendment.  In  fact,  it 
would  seem  from  the  character  of  many  of  the  cases  before 
us  and  the  arguments  made  in  them  that  the  clause  under 
consideration  is  looked  upon  as  a  means  of  bringing  to  the 
test  of  the  decision  of  this  court  the  abstract  opinions  of 
every  unsuccessful  litigant  in  a  State  court  of  the  justice  of 
the  decision  against  him  and  of  the  merits  of  the  legislation 
on  which  such  a  decision  may  be  founded."  This  state- 
ment applies  to  the  reasoning  and  argument  of  counsel  for 
appellant  in  this  case.  He  seems  to  feel  that  he  has  been 
treated  unjustly,  and  therefore  makes  the  argument  that  if 
the  provisions  of  the  statute  do  not  permit  a  remedy  in  the 
courts  that  then  the  rule  as  to  due  process  of  law  has  not 
been  observed  in  this  special  tax  proceeding.  In  a  tax  pro- 
ceeding under  consideration  in  Fallbrook  Irrigation  District 
V.  Bradley,  164  U.  S.  112,  the  court  said  (p.  168)  :    "Due 
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process  of  law  is  not  violated,  and  the  equal  protection  of 
the  laws  is  given,  when  the  ordinary  course  is  pursued  in 
such  proceedings  for  the  assessment  and  collection  of  taxes 
that  has  been  customarily  followed  in  the  State,  and  where 
the  party  who  may  subsequently  be  charged  in  his  prop- 
erty has  had  a  hearing,  or  an  opportunity  for  one,  provided 
by  the  statute."  Again,  in  Spring  Valley  Water  Works  v. 
Schottler,  no  U.  S.  347,  the  court  said  (p.  354)  :  "Like 
every  other  tribunal  estabUshed  by  the  legislature  for  such 
a  purpose,  their  duties  are  judicial  in  their  nature,  and  they 
are  bound  in  morals  and  in  law  to  exercise  an  honest  judg- 
ment as  to  all  matters  submitted  for  their  official  determi- 
nation. It  is  not  to  be  presumed  that  they  will  act  otherwise 
than  according  to  tliis  rule."  The  doctrine  in  both  of  these 
cases  on  both  of  these  points  was  quoted  with  approval  by 
the  United  States  Supreme  Court  in  Hibben  v.  Smith,  191 
U.  S.  310,  the  court  also  saying  in  this  last  case,  (p.  322,) 
that  "whether  a  review  is  or  is  not  given  upon  any  of  these 
questions  of  fact  *  *  *  was  a  mere  question  of  legisla- 
tive discretion  as  long  as  the  tribunal  created  by  the  State 
had  power  to  decide  them  and  the  opportunity  for  a  hear- 
ing was  given  by  the  act,  and  that  it  was  not  constitution- 
ally necessary  in  such  case  to  give  a  rehearing  or  an  appeal." 
(See,  also.  Black's  Const.  Law, — 3d  ed. — 580.)  It  seems 
clear  from  the  reasoning  in  these  decisions  of  the  Federal 
Supreme  Court  that  the  provision  of  the  Federal  consti- 
tution as  to  due  process  of  law  has  not  been  violated  by 
this  statute,  even  if  it  is  to  be  construed  as  only  providing 
for  review  before  the  municipal  authorities  of  the  question 
whether  the  contract  has  been  let  to  the  lowest  responsible 
bidder,  and  that  this  question  need  not  be  heard,  on  review 
or  otherwise,  by  the  courts. 

We  cannot  agree  with  counsel  for  appellant  that  the 
striking  of  his  objections  from  the  files  had  the  effect  of 
admitting  that  the  contract  had  not  been  let  to  the  lowest 
responsible  bidder,  so  that  it  was  not  necessary  to  -offer 
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evidence  on  that  question.  The  decisions  relied  on  do  not 
so  hold. .  The  first  case,  People  v.  Conway,  supra,  states 
(p.  144)  :  "Striking  the  objections  from  the  files  and  re- 
fusing to  hear  evidence  in  support  of  them  amounted  to 
holding  that  the  facts  stated  constituted  no  legal  objection 
to  the  application  for  judgment."  In  that  case  counsel  at- 
tempted to  offer  evidence  in  support  of  the  objection  and 
the  court  refused  to  hear  it.  No  such  offer  was  made 
here.  As  already  stated,  the  lowest  responsible  bidder,  or, 
as  worded  in  the  Commission  Form  of  Government  act, 
"the  lowest  secure  bid,"  does  not  mean  the  lowest  bidder 
financially,  only.  It  means^  more  than  that.  It  means  that 
the  bidder  is,  by  experience  and  otherwise,  capable  of  do- 
ing the  work  in  a  satisfactory  manner.  The  courts  will  not 
interfere  with  the  sound  discretion  of  the  municipal  au- 
thorities in  a  matter  of  this  kind  unless  on  the  ground  of 
fraud,  and  it  is  clear,  under  the  authorities,  that  the  courts 
will  not  assume  fraud.  There  must  be  specific  allegations 
setting  out  the  facts  upon  which  the  claim  of  fraud  rests, 
and  not  merely  the  conclusions  of  the  pleader.  (State  v. 
Illinois  Central  Railroad  Co,  246  111.  188,  and  authorities 
cited ;  Wandschneider  v.  Wandschneider,  282  id.  286. )  The 
objections  stricken  did  not  state,  directly  or  by  inference, 
anything  in  regard  to  fraud.  Motions  to  strike  have  been 
held,  in  effect,  to  be  demurrers,  and  therefore  a  motion  to 
strike  out  portions  of  pleadings  admits  only  those  aver- 
ments contained  in  those  portions  that  are  well  pleaded. 
(20  Ency.  of  PL  &  Pr.  990,  991.)  It  is  obvious  that  the 
motion  to  strike  the  objection  that  the  work  had  not  been 
let  to  the  lowest  responsible  bidder  did  not  admit,  under  the 
objection  as  worded,  that  such  objection  included  allega- 
tions of  fraud  necessary  to  be  included  before  the  courts 
can  interfere  on  the  ground  that  the  contract  has  not  been 
let  to  the  lowest  responsible  bidder.  We  do  not  see  how 
appellant,  on  this  record,  can  take  advantage  of  this  point, 
because  it  is  clear  that  he  did  not  charge  fraud  in  his  ob- 
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jections,  and  it  cannot  fairly  be  held  that  the  motion  to 
strike  these  objections  from  the  files,  worded  as  they  were, 
admitted  that  fraud  had  been  committed  in  not  letting  the 
contract  to  the  lowest  responsible  bidder. 

We  have  considered  at  some  length  the  principal  ques- 
tions raised  and  relied  on  by  counsel  for  appellant.  Any 
other  questions  that  are  raised  in  the  briefs  we  do  not  deem 
of  sufficient  importance  to  discuss  in  detail,  as  we  find  no 
error  as  to  any  of  them. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


(No.  12573. — Decree,  affirmed.) 

The  Rudolph  Wurlitzer  Company,  Appellant,  vs.  The 
State  Bank  of  Chicago,  Trustee,  Appellee. 

Opinion  filed  October  27,  ipip — Rehearing  denied  Dec.  4,  ipip. 

1.  Easements — when  plat  must  be  construed  with  later  agree- 
ment restricting  use  of  private  alley.  Where  parties  who  have  to- 
gether platted  a  subdivision  subsequently  enter  into  an  agreement 
restricting  the  use  of  a  strip  of  land  marked  on  the  plat  as  a  private 
alley,  the  provision  in  the  plat  for  the  private  alley  must  be  con- 
strued in  accordance  with  the  intention  of  the  parties  as  expressed 
in  the  subsequent  agreement. 

2.  Same — what  is  included  in  a  right  of  passageway.  Where  a 
right  of  passageway  is  granted  over  a  strip  of  land  having  definite 
boundaries,  such  right  extends  to  the  full  width  of  the  tract  de- 
scribed but  does  not  include  the  right  to  light  and  air. 

3.  Same — what  structure  does  not  obstruct  passageway.  A  stage 
erected  eighteen  feet  above  a  strip  of  land  between  two  buildings 
does  not  obstruct  the  reasonable  use  of  said  strip  as  a  passageway. 

4.  Same — when  putting  windows  into  party  wall  is  not  evidence 
of  adverse  possession.  Where  an  agreement  for  a  party  wall  is 
entered  into  before  the  wall  is  built,  the  fact  that  windows  are  put 
in  the  wall  by  the  party  of  whose  building  the  wall  is  a  part  is 
not  evidence  of  hostile  possession  or  of  an  act  of  ownership  over 
the  wall  inconsistent  with  its  use  by  the  other  party. 
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5.  Samk — what  use  may  be  made  of  party  wall  consistent  with 
right  of  passageway.  Where  parties  have  agreed  for  a  right  of 
passageway  which  runs  along  a  party  wall,  the  person  over  whose 
land  the  passageway  runs  may  attach  his  building  to  any  portion 
of  the  party  wall  located  on  his  land  if  such  can  be  done  so  as  not 
to  obstruct  the  free  use  of  the  passageway. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Charles  M.  Foell,  Judge,  presiding. 

John  C.  Burchard,  and  Herbert  Haase,  (James  M. 
Sheean,  of  counsel,)  for  appellant. 

BaylEy  &  Webster,  for  appellee. 

Wilson,  Moore  &  McIlvaine,  for  the  trustees  of  the 
estate  of  Marshall  Field. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  the  superior  court  of  Cook 
coimty,  in  which  a  decree  was  entered  denying  the  relief 
prayed  for  in  the  complainant's  bill  and  decreeing  that  ap- 
pellee, the  State  Bank  of  Chicago,  trustee  of  the  estate  of 
Arthur  Orr,  deceased,  and  others,  have  a  right  to  construct 
a  structure  over  a  certain  narrow  tract  of  land  claimed  by 
the  appellant  to  be  a  private  alley  for  the  benefit  of  certain 
owners  of  lots  adjacent  thereto  and  in  which  appellee  con- 
tends there  exists  but  a  right  of  passageway. 

.  It  is  conceded  both  by  appellant  and  appellee  that  each 
derived  title  to  the  respective  premises  by  mesne  convey- 
ances from  William  A.  Giles  as  the  common  source  of 
title,  who  with  Albert  J.  Averell  caused  to  be  platted  and 
acknowledged  what  is  known  as  Giles  &  Averell's  subdi- 
vision of  lots  7  and  lo  in  Fractional  Section  15  addition 
to  Chicago,  which  plat  was  entered  of  record  on  March  9, 
1881. 

At  the  north  end  of  lots  4  and  5  of  said  addition  and 
at  the  east  end  of  a  portion  of  lot  2  a  small  tract  is  shown 
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on  said  plat  15  feet  in  width  on  the  north  end  of  lots  4 
and  5  and  the  remainder  10  feet  in  width.  On  the  plat 
across  these  tracts  appears  the  following  language:  "To 
be  used  as  a  private  alley  by  William  A.  Giles  and  Al- 
bert J.  Averell,  their  respective  assigns  and  legal  representa- 
tives." This  tract  as  shown  on  the  plat  connects  an  18- foot 
alley  lying  east  of  the  property  of  the  parties  hereto  with 
a  lo-foot  public  alley  lying  west  of  and  adjacent  to  the 
premises  of  the  appellee.  Lot  i  in  this  subdivision  is  owned 
by  appellant,  the  Rudolph  Wurlitzer  Company ;  lots  2  and  3 
are  owned  by  the  trustees  of  the  Marshall  Field  estate,  and 
lots  4  and  5  are  owned  by  the  appellee,  the  State  Bank  of 
Chicago,  trustee  of  the  Arthur  Orr  estate. 

The  land  constituting  Giles  &  Averell's  subdivision  of 
lots  7  and  10,  in  block  8,  of  Fractional  Section  15  addition 
to  Chicago,  was  at  the  time  of  the  platting  owned  in  sev- 
eralty by  William  A.  Giles  and  Albert  J.  Averell.  On 
March  9,  1881,  (that  being  the  date  when  the  plat  of  the 
subdivision  was  recorded,)  Giles  and  Averell  executed,  ac- 
knowledged and  recorded  a  contract  under  seal,  in  and  by 
which  each  covenanted  with  the  other,  for  a  valuable  con- 
sideration, that  the  portion  of  the  land  so  platted  in  said 
subdivision  and  marked  on  the  plat,  "To  be  used  as  a  private 
alley  by  William  A.  Giles  and  Albert  J.  Averell,  their  re- 
spective assigns  and  legal  representatives,"  should  forever 
remain  for  the  free  passage  and  right  of  way  of  all  and 
every  owner  and  occupant  of  all  the  lots  of  said  subdivision, 
and  providing  that  said  agreement  could  at  any  time  there- 
after, by  the  mutual  consent  in  writing  of  all  the  owners 
of  the  lots  in  the  subdivision,  be  wholly  annulled  and  held 
for  naught  and  all  rights  and  easements  thereby  granted  be 
wholly  terminated.  It  was  also  further  agreed  that  said 
agreement  should  be  binding  on  the  heirs,  executors  and  as- 
signs of  the  parties  thereto,  respectively. 

On  March  9,  1881,  William  A.  Giles  and  wife  conveyed 
by  metes  and  bounds  to  the  trustees  of  the  Chicago  Society 
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of  the  New  Jerusalem  a  portion  of  the  land  in  said  plat, 
using,  however,  the  descriptive  points  of  the  original  lots  7 
and  10,  in  block  8,  in  Fractional  Section  15  addition,  in- 
stead of  the  new  plat,  as  follows:  Commencing  on  the 
south  line  of  lot  10,  no  feet  from  the  southwest  corner 
of  lot  10;  running  thence  north  106  feet;  thence  east 
61.7s  f^^t  to  the  west  line  of  an  18- foot  alley;  thence  south 
along  the  west  line  of  said  alley  106  feet  to  the  southeast 
corner  of  lot  10;  thence  west  along  the  south  line  of  lot  10 
61.75  f^^t  ^o  the  place  of  beginning;  subject,  how^ever,  to 
the  conditions  and  provisions  of  an  agreement  between  said 
William  A.  Giles  and  Albert  J.  Averell  respecting  said  prem- 
ises bearing  date  the  9th  day  of  March,  1881,  and  on  said 
date  duly  recorded.  This  deed  contained  no  reference  to 
the  plat  of  Giles  and  Averell. 

The  trustees  of  the  Chicago  Society  of  the  New  Jeru- 
salem in  June,  1894,  leased  for  99  years  the  premises  above 
described  to  the  New  Temple  Music  Building  Company,  in 
which  lease  the  following  language  was  used:  "It  is  un- 
derstood that  a  portion  of  said  premises  on  the  north  side 
thereof  has  been  set  aside  for  a  private  alley,  as  shown  upon 
the  plat  recorded  in  the  recorder's  office  of  Cook  county  in 
book  16  of  plats,  page  2,  pursuant  to  an  agreement  between 
William  A.  Giles  and  Albert  J.  Averell  dated  March  8,  1881, 
and  recorded  March  9,  1881.  As  to  that  portion  of  said 
premises  lying  north  of  the  south  line  of  said  private  alley, 
said  parties  of  the  first  part  demise  and  lease  to  the  party 
of  the  second  part  only  their  right,  title  and  interest  to  said 
strip,  whatsoever  the  same  may  be."  Upon  the  execution 
of  the  aforesaid  lease  the  church  building  was  wrecked  and 
upon  its  site  was  built  an  eleven-story  theater  and  office 
building,  known  as  Steinway  Hall,  the  north  line  of  which 
coincides  with  the  south  boundary  of  the  tract  of  land  in 
question,  marked  on  the  Giles  and  Averell  plat.  The  first 
two  or  three  stories  were  occupied  by. the  auditorium  and 
above  were  offices.     The  upper  stories  of  the  north  wall 
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above  the  auditorium  were  practically  all  glass,  and  soon 
after  the  erection  of  this  hall  a  bay  window  was  built  pro- 
jecting four  or  five  feet  over  the  tract  of  land  in  question. 

On  April  30,  1886,  William  A.  Giles  and  wife  conveyed 
to  Frederick  Fischer  that  part  of  lot  7,  in  block  8,  in  Frac- 
tional Section  15  addition  to  Chicago,  bounded  and  described 
as  follows:  Beginning  at  the  northwest  comer  of  said  lot; 
thence  south  along  the  west  line  of  said  lot  (being  the  east 
line  of  Wabash  avenue)  51  feet  to  the  center  of  a  brick 
wall  and  the  extension  of  said  line  no  feet;  thence  north 
five  inches;  thence  east  62  feet,  more  or  less,  to  the  east 
line  of  lot  7;  thence  north  along  the  east  line  (being  the 
west  line  of  an  18-foot  alley)  51  feet,  more  or  less,  to  the 
north  line  of  lot  7 ;  thence  west  along  the  north  line  to  the 
place  of  beginning, — said  premises  being  otherwise  described 
as  sub-lot  I,  the  north  one  foot  of  sub-lot  2  and  the  north 
five  inches  of  sub-lots*  5  and  6  in  assessor's  division  of 
lots  7  and  10,  in  block  8,  together  with  all  rights  of  the 
party  of  the  first  part  in  and  to  a  private  alley  adjoining  a 
part  of  said  premises,  as  shown  on  a  plat  recorded  March 
9,  1 88 1,  in  book  16  of  plats,  page  2. 

On  December  26,  191 1,  there  was  filed  for  record  a  cer- 
tain agreement  under  date  of  September  13,  1894,  by  and 
between  the  New  Temple  Music  Company  and  Frederick 
Fischer,  owner  of  the  land  last  above  described,  in  and  by 
which  agreement  Fischer  permitted  the  music  company  to 
support  in  the  south  face  of  the  east  62  feet  of  his  wall 
aforesaid,  the  north  ends  of  beams  to  support  the  paved 
surface  of  said  alley,  so  that  the  beams  serve  as  a  roof  or 
ceiling  to  the  excavated  space  the  company  desired  to  use. 
In  1901  the  premises  leased  by  the  New  Temple  Music  Com- 
pany were  conveyed  to  Arthur  Orr,  who  died  in  1906,  tes- 
tate, naming  in  his  will  the  State  Bank  of  Chicago  as  trus- 
tee, which  took  possession  of  the  premises. 

The  appellant,  the  Rudolph  Wurlitzer  Company,  pur- 
chased the  Fischer  premises  in  1912.     In  the  conveyance 


Dm. '19.]  WuRLiTZER  Co.  V.  State  Bank.  77 

the  following  language  was  used :  "It  being  the  intention 
to  include  any  and  all  lands  and  tenements,  hereditaments 
and  easements  of  which  Frederick  Fischer,  the  father  of 
the  grantor,  was  seized  and  possessed  or  in  which  he  had 
any  right,  title  or  interest  during  his  life,  or  which  has  come 
to  the  grantor  as  a  descendant  or  heir  of  his  father,  Fred- 
erick Fischer.  Said  grantor,  for  the  consideration  afore- 
said, also  grants,  sells  and  conveys  to  said  grantee,  its  suc- 
cessors and  assigns,  all  the  rights  of  said  grantor  in  and 
to  a  private  alley  adjoining  a  part  of  the  said  premises,  as 
shown  on  a  plat  recorded  March  9,  i88i,  in  book  16  of 
plats,  page  2." 

In  1907  Bertram  C.  Whitney  leased  the  auditorium  in 
Steinway  Hall  and  a  space  over  a  private  alley  at  the  level 
of  the  stage  floor,  after  which  he  built  a  structure  composed 
of  steel  beams,  tile  and  plaster,  which  extends  from  the 
north  wall  of  Steinway  Hall  to  the  south  wall  of  the  Wur- 
litzer  building.  Its  lower  surface  is  18  feet  and  95^  inches 
above  the  surface  of  the  alley  in  question.  Its  height  is 
33  feet  and  10-3/5  inches,  so  that  its  roof  is  52  feet  and 
8^  inches  above  the  surface  of  the  alley.  It  blocks  or  ob- 
scures completely  three  windows  and  about  three-quarters 
of  a  fourth  window  in  the  second  story  of  the  Wurlitzer 
building,  all  of  two  windows  in  the  third  story  of  the 
south  wall,  and  blocks  or  obscures  about  the  lower  one-third 
of  three  windows  in  the  south  wall  on  the  fourth  floor.  Its 
south  end  is  supported  by  four  steel  beams  bolted  to  the 
Steinwav  Hall  structure.  These  four  steel  beams  extend 
practically  to  the  south  wall  of  the  Wurlitzer  building, 
where  they  rest  on  perpendicular  steel  beams,  which  in  turn 
rest  on  a  horizontal  steel  beam  placed  on  the  surface  of 
the  private  alley.  Inasmuch  as  the  alley  surface  is  sup- 
ported by  beams  whose  north  ends  rest  on  the  Wurlitzer 
foundation,  that  foundation  is  now  carrying  part  of  the 
weight  of  this  structure.  These  perpendicular  beams  and 
the  horizontal  beam  are  encased  in  cement.    The  pillars  are 
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1 8  inches  in  diameter  and  the  base  extends  from  the  south 
face  of  the  south  wall  of  the  Wurlitzer  building,  and  there- 
fore narrows  the  alley  one  foot  and  ii  inches  at  its  east 
end  and  two  feet  and  i^  inches  at  its  west  end.  It  is 
slightly  longer  than  the  superstructure,  which  appears  to  be 
about  53  feet  in  length.  This  structure  is  of  value  to  the 
owners  of  Steinway  Hall  because  it  adds  to  the  rentable 
area  and  the  rental  value  of  the  auditorium.  It  was  erected 
by  Whitney  with  the  consent  and  approval  of  the  State 
Bank  of  Chicago,  as  trustee.  The  premises  owned  by  the 
Wurlitzer  Company  are  susceptible  of  improvement  with 
a  high  steel-structure  office  building,  and  such  a  building 
would  be  a  suitable  improvement  for  the  premises.  The 
right  of  the  Wurlitzer  Company,  if  it  has  such  right,  to 
have  this  alley  free  and  clear  of  any  incumbering  structure 
from  the  surface  of  the  ground  to  the  sky  is  likewise  a  val- 
uable one. 

The  bill  of  complaint,  as  finally  amended,  prays  for  the 
removal  of  the  structure  from  the  private  alley  and  for  a 
permanent  injunction  restraining  the  erection  of  any  struc- 
ture over  or  upon  it.  Appellee,  as  trustee,  by  its  answer 
denies  that  the  space  covered  by  the  structure  in  question 
is  a  private  alley  but  alleges,  that  it  is  a  passageway,  only, 
and  tliat  the  owners  of  the  Steinway  Hall  property  have  the 
right  to  use  the  property  so  long  as  they  leave  an  adequate 
passageway ;  that  by  the  agreement  between  Giles  and  Av- 
erell  dated  March  9,  1881,  and  recorded  March  17,  1881, 
the  use  of  the  space  designated  on  the  plat  as  a  private 
alley  was  limited  to  passage  and  right  of  way,  only.  Aj>- 
pellee  also  filed  a  cross-bill,  alleging  that  by  the  conveyance 
to  the  trustees  of  the  Chicago  Society  of  the  New  Jerusa- 
lem, and  through  mesne  conveyance  from  them,  it  became 
the  owner  of  so  much  of  the  south  wall  of  the  Wurlitzer 
building  as  lies  south  of  a  line  106  feet  north  of  and  parallel 
with  the  south  line  of  original  lot  10  and  east  of  the  west 
no  feet  thereof;   that  the  use  of  the  space  designated  on 
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the  plat  as  a  private  alley  was  limited  by  the  agreement 
of  March  9,  1881,  to  passage  and  right  of  way,  only; 
praying  for  the  right  to  use  the  south  wall  of  the  Wurlit- 
zer  building  to  support  the  north  end  of  its  structure  over 
the  alley  and  alleging  that  the  complainant  had  refused  it 
that  right,  and  also  praying  for  an  injunction  restraining 
interference  with  the  maintenance  of  its  structure  over  the 
alley.  The  cross-bill  made  the  complainant  and  the  trus- 
tees of  the  estate  of  Marshall  Field,  as  successors  in  title 
to  the  Averell  property,  defendants. 

Complainant  answered  the  cross-bill  denying  the  right 
of  cross-complainant  to  any  relief,  and  expressly  setting 
up  by  way  of  affirmative  defense  that  the  deed  of  Giles 
to  the  trustees  of  the  Chicago  Society  of  the  New  Jerusa- 
lem conveyed  only  to  the  south  wall  of  the  Wurlitzer  build- 
ing and  that  cross-complainant  has  no  interest  therein ;  that 
the  wall  has  been  in  its  present  situation  since  1872,  and 
that  Giles  and  his  grantees  have  been  in  actual,  open,  no- 
torious, continuous  and  hostile  possession  thereof,  claiming 
title  thereto  and  to  the  ground  on  which  the  wall  rests, 
ever  since  its  erection;  that  cross-complainant's  right,  if 
it  has  any,  accrued  to  it  March  9,  1881,  and  that  no  as- 
sertion of  such  right  in  the  wall  had  been  made  until  the 
filing  of  the  cross-bill,  December  13,  191 5. 

Anna  B.  Averell,  who  became  the  owner,  on  the  death 
of  her  husband,  of  lots  2  and  3  of  Giles  &  Averell's  sub- 
division, also  filed  a  bill  in  the  superior  court  of  Cook 
county  to  establish  her  right  to  have  this  alley  remain  free 
and  clear  of  all  obstruction.  Her  property  was  afterward 
sold  to  the  Marshall  Field  estate,  and  that  cause  was  con- 
solidated with  the  instant  case,  and  the  trustees  of  said  es- 
tate became  parties  complainant  in  the  superior  court. 

The  principal  question  in  this  case  is  one  of  construc- 
tion of  said  original  agreement  and  plat.  The  appellee, 
the  State  Bank  of  Chicago,  trustee,  as  successor  in  title  to 
Giles,  claims  that  the  agreement  was  for  a  passageway,  only. 
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Whether  this  be  so  depends  primarily  upon  the  construc- 
tion of  Giles'  agreement  with  Averell,  considered  in  con- 
nection with  the  plat  filed.    (City  of  Alton  v.  Illinois  Trans- 
portation Co.  12  111.  38;  Field  v,  Leiter,  118  id.  17.)     In 
the  deed  of  Giles  and  his  wife  to  the  trustees  of  the  Chi- 
cago Society  of  the  New  Jerusalem,  dated  March  9,  1881, 
the  property  now  owned  by  appellee  was  described  by  metes 
and  bounds  as  "all  that  portion  of  original  lots  7  and  10, 
in  block  8,"  etc.,  no  reference  being  made  to  the  subsequent 
plat.    Reference  is,  however,  made  in  said  deed  to  the  agree- 
ment between  Giles  and  Averell,  as  follows:     "Subject, 
however,  to  the  conditions  and  provisions  of  an  agreement 
between  said  William  A.  Giles  and  Albert  J.  Averell  dated 
March  9,  1881,  and  filed  for  record,"  etc.     On  April  30, 
1886,  Giles  sold  the  land  now  owned  by  appellant  to  appel- 
lant's grantor,  Fischer.    This  deed  describes  the  property  by 
metes  and  bounds  as  "that  part  of  lot  No.  7,  in  block  8," 
etc.    This  conveyance  does  not  refer  to  the  subsequent  plat 
except  by  reference  to  the  alley  right.     That  provision  is 
as  follows :    "Together  with  all  rights  of  the  party  of  the 
first  part  in  and  to  a  private  alley  adjoining  a  part  of  said 
premises,  as  shown  on  a  plat  recorded  March  9,  1881,'^  etc. 
That  portion  of  the  strip  in  question  extending  north  from 
the  lo-foot  public  alley  adjoins  lot  2  on  the  east,  as  shown 
by  the  plat  of  Giles  &  Averell's  subdivision,  and  was  by 
said  agreement  made  a  part  of  the  strip  in  question.    Lot  2 
was  then  owned  by  Averell.     The  balance  of  the  strip  in 
question  was  a  part  of  the  land  of  Giles.     The  deed  of 
Mrs.  Averell  conveying  lot  2  to  the  Marshall  Field  estate 
is  not  in  evidence,  but  it  appears  from  the  argument  of 
the  trustees  for  that  estate  that  her  conveyance  was  made 
subject  to  said  agreement  and  plat.    The  plat  made  and  filed 
by  Giles  and  Averell  on  the  date  of  said  agreement  refers 
to  said  strip  as  follows:     "To  be  used  as  a  private  alley 
by  William  A.  Giles  and  Albert  J.  Averell,  their  respective 
assigns  and  representatives."    This  language  is  to  be  con- 
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strued,  if  possible,  in  accordance  with  the  intention  of  the 
parties  making  it,  and  its  construction  is  to  be  governed 
by  such  intention.    Field  v.  Leiter,  supra. 

It  will  be  observed  from  the  transfers  herein  set  out 
that  it  was  recognized  by  the  parties  thereto  that  the  rights 
conveyed  by  such  deeds  were  based  on  and  defined  by  said 
agreement  and  plat.  This  agreement,  dated  March  9,  1881, 
after  describing  the  property  of  the  parties  to  be  affected 
thereby,  provides  as  follows :  "Now,  therefore,  said  Giles, 
in  consideration  of  the  premises  and  of  the  sum  of  one 
dollar  to  him  in  hand  paid  by  said  Averell,  the  receipt 
whereof  is  hereby  acknowledged,  has  and  hereby  does  cove- 
nant, promise  and  agree  to  and  with  the  said  Averell,  that, 
subject  to  the  condition  hereinafter  specified,  said  portion 
of  said  premises  so  as  aforesaid  owned  by  said  Giles  and 
marked  on  said  plat  as  *To  be  used  as  a  private  alley  by 
William  A.  Giles  and  Albert  J.  Averell,-  their  respective  as- 
signs and  legal  representatives,'  shall  forever  remain  for 
the  free  passage  and  right  of  way  of  all  and  every  owner 
and  occupants  of  all  of  said  lots  i,  2,  3,  4  and  5  in  said 
subdivision  by  said  Giles  and  Averell  of  said  lots  7  and  10. 
[Here  follows  identical  agreement  by  Averell.]  And  the 
parties  hereby  mutually  make  and  declare  these  presents  an 
agreement  running  with  the  lands  which  they  respectively 
own,  as  aforesaid." 

It  will  be  seen  that  this  agreement,  after  quoting  the 
language  used  in  the  plat  as  having  been  so  used,  construed 
said  language  by  providing  that  that  portion  of  the  prem- 
ises referred  to  by  that  language,  "shall  forever  remain  for 
the  free  passage  and  right  of  way  of  all  and  every  owner 
and  occupants  of  all  of  said  lots,"  etc.  The  effect  of  so 
quoting  the  language  used  in  the  plat,  and  in  that  con- 
nection defining  the  rights  of  the  parties,  was  to  place  a 
limitation  upon  the  language  of  the  plat.  We  are  of  the 
opinion  that  the  agreement  and  plat  should  be  construed  as 
granting  a  passageway,  only,  and  that  it  was  not  the  in- 
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tention  of  the  parties  to  convey  a  private  alley  carrying  with 
it  the  right  to  have  it  clear  from  all  obstructions  from  the 
surface  of  the  ground  to  the  sky.  This  construction  is  borne 
out  not  only  by  the  language,  "free  passage  and  right  of 
way,"  but  is  also  shown  by  the  further  stipulation  in  said 
agreement  as  follows :  "It  is,  however,  expressly  provided 
and  agreed  hereby  that  the  premises  in  this  agreement  relat- 
ing to  the  use  of  that  portion  marked  on  said  plat  or  map 
'To  be  used  as  a  private  alley  by  William  A.  Giles  and  Al- 
bert J.  Averell,  their  respective  assigns  and  legal  representa- 
tives,' may  be  at  any  time  hereafter,  by  the  mutual  consent 
in  writing  of  all  the  owners  of.  all  said  lots  i,  2,  3,  4  and  5 
in  said  subdivision  of  lots  7  and  10  by  said  Giles  and  Aver- 
ell, be  wholly  annulled  and  held  for  naught  and  all  the  rights 
and  easements  hereby  granted  be  wholly  terminated."  Had 
this  alley  been  intended  as  an  estate  in  lands  the  parties  to 
this  agreement  would  scarcely  hav€  provided  for  annulling 
that  agreement  by  consent  in  writing.  Estates  in  lands  are 
not  conveyed  in  this  manner. 

The  right  to  the  land  in  question  being  a  right  of  pas- 
sageway and  the  boundaries  of  said  land  being  defined,  it 
follows  that  the  right  of  passageway  existed  as  to  all  the 
land  within  those  boundaries,  and  appellee  had  no  right  to 
obstruct  any  portion  of  it  by  placing  thereon  upright  sup- 
ports or  pillars.  Where  a  right  of  passageway  is  granted 
over  a  strip  of  land  having  definite  boundaries,  such  right 
extends  to  the  full  width  of  the  tract  described.  (George 
V.  Cox,  114  Mass.  382.)  The  chancellor  did  not  err  in 
finding  that  the  pillars  placed  in  said  alley  by  appellee  were 
obstructions  and  ordering  their  removal. 

Cases  are  cited  by  appellant  announcing  the  rule  con- 
cerning the  right  to  light  and  air.  Those  cases  apply  to 
private  alleys.  Since  in  the  view  of  this  court  the  agree- 
ment here  was  but  for  a  passageway  those  cases  are  not 
applicable,  as  the  right  of  passageway  does  not  carry  with 
it  the  right  to  light  and  air.     The  stage  erected  is  over 
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1 8  feet  from  the  surface  and  cannot  be  said  to  obstruct 
the  reasonable  use  of  said  strip  as  a  passageway. 

It  is  contended  by  appellee  that  it  has  the  right  to  rest 
cross-beams  supporting  the  stage  erected  over  the  alley  upon 
the  south  wall  of  appellant's  building  on  the  ground  that 
the  south  wall  is  a  party  wall  and  that  the  land  beneath 
it  was  conveyed  by  Giles  through  mesne  conveyances  to 
appellee.  Appellant,  on  the  other  hand,  contends  that  the 
property  conveyed  by  the  deed  of  Giles  to  appellee's  grantor 
extended  only  to  the  south  face  of  the  wall  herein  referred 
to  as  a  party  wall,  and  that  the  Statute  of  Limitations  has 
run  against  the  rights  of  appellee,  if  it  ever  had  any  right 
to  use  said  wall,  as  Giles  transferred  the  premises  south 
of  said  wall  to  appellant's  predecessor  in  title  over  thirty- 
four  years  ago,  and  that  he  thereafter  exercised  such  owner- 
ship and  control  over  the  whole  of  the  south  wall  as  to 
amount  to  hostile  and  adverse  possession  thereof.  The  rule 
in  this  State  concerning  the  effect  of  possession  retained  by 
tlie  grantor  is  laid  down  in  Peoria  and  Pekin  Union  Rail- 
way Co,  V.  Tamplin,  156  111.  285:  "A  vendor,  after  con- 
veyance and  delivery  of  possession,  will  be  regarded  as  a 
trustee  for  the  vendee  as  regards  the  possession,  just  as  he 
was  a  trustee  of  the  title  before  conveyance ;  and  hence  if 
the  vendor  wishes  to  change  the  character  of  the  possession 
he  must  manifest  his  intention  by  acts  of  hostility  to  the 
title  of  his  vendee,  denying  the  riglit  of  the  latter  and  hold- 
ing adversely  to  it. — Olivine  v.  Holman,  23  Pa.  St.  284." 

It  is  contended  by  appellant  that  Giles'  intention  to  hold 
hostile  possession  of  said  premises  is  shown  by  the  fact 
that  windows  were  put  into  this  wall.  It  is  evident  from 
the  record  that  this  wall  was  built  and  these  windows  put 
into  it  shortly  after  the  making  of  a  party-wall  agreement 
with  the  then  owner  of  appellee's  property.  This  agree- 
ment specifically  gave  the  right  to  the  owner  of  the  prem- 
ises south  of  said  wall  to  use  the  same.  It  could,  therefore, 
scarcely  be  said  that  the  placing  of  windows  therein  was 
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evidence  of  hostile  possession  or  that  the  possession  of  Giles 
was  hostile  and  adverse  in  its  inception.  The  record  does 
not  disclose  any  evidence  of  the  exercise  of  acts  of  owner- 
ship over  said  wall  inconsistent  with  the  use  of  the  south 
face  thereof  by  appellee. 

Appellant  urges  that  because  appellee's  predecessor  in 
title  in  1894  entered  into  an  agreement  with  appellant  for 
the  use  of  that  portion  of  the  south  wall  beneath  the  sur- 
face, such  agreement  was  a  recognition  of  the  claim  of  own- 
ership of  appellant  and  established  that  appellant  claimed 
ownership  of  the  entire  wall  as  early  as  1894.  Without 
passing  upon  the  effect  of  said  agreement  as  notice  to  ap- 
pellee's predecessor  in  title,  it  appears  that  the  agreement 
w^as  not  recorded  until  191 1,  and  could  not  be  construed  as 
notice  to  appellee  until  recorded.  Rev.  Stat.  chap.  30,  sec.  30. 

We  have  read  the  record  and  find  no  evidence  of  hos- 
tile and  adverse  possession  of  appellant  or  its  predecessors 
in  title  prior  to  its  refusal  to  allow  appellee's  contractor  to 
use  said  wall.  This  occurred  but  a  comparatively  short 
time  prior  to  the  beginning  of  this  suit.  Appellee  is  not 
barred  from  relief  under  its  cross-bill  by  the  Statute  of 
Limitations. 

Since  the  deed  of  Giles  to  appellee's  grantor  shows  that 
the  south  wall  of  appellant's  building  is  partly  on  the  land 
owned  by  appellee  as  trustee,  it  follows  that  appellee  has 
the  right  to  attach  its  building  to  that  portion  of  the  wall 
located  on  its  land,  in  such  manner  as  not  to  obstruct  the 
free  use  of  the  passageway,  and  the  chancellor  did  not  err 
in  so  finding. 

The  decree  of  the  superior  court  of  Cook  county  will 
be  affirmed.  ^^^^^^  affirmed. 
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(No.  12312. — ^Judgment  affirmed.) 

Wii<uam  C.  Hartray,  Admr.  Plaintiff  in  Error,  vs.  The 

Chicago  Railways  Company,  Defendant  in  Error. 

Opinion  filed  October  27,  ipip — Rehearing  denied  Dec.  j,  ipip. 

1.  Negligence — when  declaration  does  not  state  cause  of  ac- 
tion— verdict.  A  declaration  does  not  state  a  cause  of  action  which 
fails  to  allege  a  fact  the  existence  of  which  is  necessary  to  entitle 
the  plaintiff  to  recover,  and  the  omission  to  allege  such  essential 
facts  is  not  cured  by  verdict, 

2.  Same — time  Axed  for  bringing  statutory  action  for  wrongful 
death  is  a  condition  of  the  liability.  Under  the  Injuries  act  the 
period  of  one  year  fixed  for  commencing  an  action  for  wrongful 
death  is  a  condition  of  the  liability  and  operates  as  a  limitation  of 
the  liability  itself  and  not  of  the  remedy,  alone,  and  the  declaration 
must  allege  facts  showing  that  the  action  is  brought  within  the 
time  prescribed  by  the  statute. 

3.  Actions  and  defenses — plaintiff  in  a  statutory  action  must 
bring  himself  Tvithin  requirements  of  the  act.  In  a  statutory  action, 
where  the  right  to  sue  is  conditional,  the  plaintiff  must  bring  him- 
self clearly  within  the  prescribed  requirements  necessary  to  confer 
the  right  of  action. 

Carter,  J.,  dissenting. 

Writ  of  Error,  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Theodora  Br^ntano, 
Judge,  presiding. 

C.  Helmer  Johnson,  (James  D.  Power,  of  counsel,) 
for  plaintiff  in  error. 

Charles  LeRoy  Brown,  (John  R.  Guilliams,  and 
Weymouth  Kirkland,  of  counsel,)  for  defendant  in 
error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

This  cause  comes  to  this  court  by  writ  of  certiorari  to 
the  Appellate  Court  for  the  First  District  to  review  a  judg- 
ment of  that  court  reversing  a  judgment  of  the  superior 
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court  in  an  action  on  the  case  instituted  by  William  C- 
Hartray,  as  administrator  of  the  estate  of  Prank  Jagielski, 
deceased)  against  the  Chicago  Railways  Company  to  recover 
damages  for  the  death  of  said  Jagielski. 

This  suit  was  brought  November  28,  1910,  and  the  dec- 
laration alleged  that  the  injury  resulting  in  death  occurred 
June  27,  1909.  The  declaration  contains  no  allegation  that 
the  action  was  commenced  within  one  year  after  the  death 
of  Jagielski  nor  was  the  date  of  his  death  averred.  To  this 
declaration  defendant  in  error  filed  a  plea  of  general  issue. 
After  verdict  for  plaintiff  in  error  the  defendant  in  error 
interposed  a  motion  in  arrest  of  judgment,  which  was  over- 
ruled. It  is  contended  by  defendant  in  error  that  the  dec- 
laration must  show  on  its  face  that  the  action  was  brought 
within  one  year  after  the  death,  and  that  as  this  is  an  es- 
sential averment,  the  declaration  states  no  cause  of  action. 

A  declaration  which  fails  to  allege  a  fact  the  existence 
of  which  is  necessary  to  entitle  the  plaintiff  to  recover  does 
not  state  a  cause  of  action.  {Bez'cridge  v.  Illinois  Fuel  Co, 
283  111.  31 ;  Walters  v.  City  of  Ottawa,  240  id.  259.)  This 
suit  was  brought  under  the  Injuries  act,  and  the  time  fixed 
for  commencing  an  action  arising  under  that  act  is  a  con- 
dition of  the  liability  and  operates  as  a  limitation  of  the 
liability  itself  and  not  of  the  remedy,  alone.  (Carlin  v. 
Peerless  Gas  Light  Co.  283  111.  142 ;  Goldstein  v.  Chicago 
City  RailuHiy  Co.  286  id.  297.)  Since  the  right  of  action 
for  death  by  wrongful  act  is  wholly  statutory  and  must  be 
taken  with  all  the  conditions  imposed  upon  it,  the  burden 
being  upon  plaintiff yto  bring  himself  within  the  require- 
ments of  the  statute,  It  is  almost  universally  held  that  a  pro- 
vision  in  the  statute  creating  the  right,  requiring  an  action 
thereon  to  be  brought  within  a  specihed  time,  is  more  than 


an  ordinary  statute  of  limitations  and  goes  to  the  existence 
of  the  right  itseltj  If  is  a  condition  attached  to  the  right 
to  sue  at  all.  {TIfe  Harrisburg,  119  U.  S.  199;  Bretthauer 
V.  Jacobson,  79  N.  J.  L.  223 ;   McRae  v.  New  York,  New 
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Haven  and  Hartford  Railroad  Co.  199  Mass.  418;  Har- 
ivood  V.  Chicago,  Rock  Island  and  Pacific  Raihvay  Co.  loi 
Kan.  215;  17  Corpus  Juris,  1235;  DeMartino  v.  Sieman, 
90  Conn.  527.)  It  is  a  condition  precedent  to  the  right 
of  recovery  granted  by  this  act  that  the  action  be  brought 
within  one  year  after  the  cause  of  action  accrues.  (Gengo 
V.  Mardis,  (Neb.)  170  N.  W.  Rep.  841.)  In  a  statutory] 
action  like  this,  where  the  right  is  conditional,  the  plaintiff  J 
must  bring  himself  clearly  within  the  prescribed  require-j 
ments  necessary  to  confer  the  right  of  action.  (S/tarp  vj 
Sharp,  213  111.  332;  Hamilton  v.  Hannibal  and  St.  Joseph 
Railroad  Co.  39  Kan.  56.)  Inasmuch,  therefore,  as  the 
limitation  of  the  time  in  which  to  sue  is  concidered  not 
merely  of  the  remedy  but  of  the  right  of  action  itself  and 
the  cause  of  action  exists  subject  to  the  limitation,  a  dec- 
laration must  allege  or  state  facts  showing  that  the  action 
is  brought  within  the  time  prescribed  by  the  statute.  (Gold- 
stein V.  Chicago  City  Raihvay  Co.  supra;  Chandler  v.  Chi- 
cago and  Alton  Railway  Co.  251  Mo.  592 ;  Gulledge  v.  Seor- 
board  Air  Line,  147  N.  C.  234.)  Unlike  the  general  Statute 
of  Limitations,  this  special  statute  creating  the  right  and 
giving  the  remedy  does  not  merely  confer  the  privilege  upon 
the  defendant  to  interpose  a  definite  time  limitation  as  a  bar 
to  the  enforcement  of  a  distinct  and  independent  liability, 
but  it  defines  and  limits  the  existence  of  the  right  itself.  In 
the  one  case  the  statute  furnishes  defendant  with  a  technical 
defense  to  which  he  may  resort  or  not,  as  he  sees  fit,  while 
in  the  other  it  gives  the  plaintiff  a  right  conditioned  upon 
its  enforcement  within  a  definite  time.  Hence,  while  the 
defendant  must  plead  the  general  Statute  of  Limitations  or 
give  notice  by  setting  it  out  in  a  brief  statement  under  the 
general  issue  in  order  to  be  protected  by  it,  the  reasoning 
that  leads  to  that  result  as  a  matter  of  pleading  has  no  ap- 
plication when,  as  in  this  case,  the  statute  confers  upon  the 
plaintiff  a  peculiar  right  which,  if  not  exercised,  ceases  to 
exist  by  its  own  limitation.     Poff  v.  New  England  Tele- 
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phone  and  Telegraph  Co.  72  N.  H.  164;  Martin  v.  Pitts- 
burgh Railways  Co.  227  Pa.  18. 

The  declaration  in  this  case  stated  no  cause  of  action, 
and  where  no  cause  of  action  is  stated  the  omission  to  al- 
lege essential  facts  is  not  cured  by  verdict  Sargent  Co. 
V.  Baublis,  215  111.  428. 

The  superior  court  erred  in  denying  tlie  motion  in  ar- 
rest of  judgment,  and  therefore  the  judgment  of  the  Ap- 
pella^  Court  is  affln„«l.  '   ,„,^„„,  ,^,,. 

Mr.  Justice  Carter,  dissenting. 


(No.  12743. — ^Judgment  affirmed.) 

The  Stephens  Engineering  Company,  Plaintiff  in  Er- 
ror, vs.  The  Industrial  Commission  et  al. — (Ada 
Thomas  et  al.  Defendants  in  Error.) 

Opinion  filed  October  27,  ipip — Rehearing  denied  Dec.  4,  ipip. 

1.  Workmen's  compensation — when  injury  arises  out  of  and  in 
the  course  of  employment.  An  injury  to  an  employee  caused  by  a 
fall  from  a  fire-escape  which  he  attempted  to  descend  for  the  pur- 
pose of  reporting  to  the  time-keeper  at  the  close  of  his  day's  work 
arises  out  of  and  in  the  course  of  his  employment,  where  it  was 
customary  for  the  workmen  to  use  the  fire-escape  as  a  means  of 
descent  and  where  such  use  was  known  to  the  employer.  • 

2.  Same — casualty  company  in  paying  an  award  acts  as  agent  of 
the  insured  employer.  Where  an  employer  is  insured  against  acci- 
dents to  employees,  a  casualty  company,  in  making  payments  of  an 
award  to  beneficiaries  for  the  death  of  an  employee,  acts  as  the 
agent  of  the  employer. 

3.  Same — when  the  date  of  a  receipt  does  not  show  date  of  last 
payment.  The  date  of  a  receipt  is  not  conclusive  of  the  date  of 
the  last  payment  on  an  award  to  a  beneficiary  for  the  death  of 
an  employee,  where  the  receipt  was  dated  when  the  last  check  was 
mailed  to  the  beneficiary  by  the  casualty  company  insuring  the  em- 
ployer but  was  not  signed  until  several  days  later,  when  the  check 
was  received. 

4.  Debtor  and  creditor — receipt  of  a  check  is  not  payment  of 
debt.  The  receipt  of  a  check  is  not  payment  of  a  debt  until  the 
check  is  honored,  unless  accepted  as  payment. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Francis  H.  McKeever,  (Chari.es  Goodman,  of  coun- 
sel,) for  plaintiff  in  error.. 

T.  A.  SnEEHAN,  for  defendants  in  error. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Cook  county  affirmed  an  award  of 
compensation  by  the  Industrial  Commission  to  the  defend- 
ants in  error,  Ada  Thomas  and  Edward  E.  Thomas,  for  in- 
juries received  by  Ernest  J.  Thomas,  resulting  in  his  death. 

Plaintiff  in  error  urges  upon  review  that  the  injury  re- 
sulting in  the  death  of  Thomas  did  not  arise  out  of  and 
in  the  course  of  his  employment  and  that  no  written  claim 
for  compensation  was  made  within  six  months  after  the  in- 
jury  nor  within  six  months  after  the  last  payment  of  com- 
pensation, and  that,  although  compensation  was  paid  by  a 
casualty  company  up  to  the  time  when  it  became  defunct, 
such  payments  were  without  the  knowledge  or  authority  of 
plaintiff  in  error. 

The  deceased  was  prior  to  his  injury  employed  by  the 
plaintiff  in  error  as  a  carpenter  to  make  repairs  and  remodel 
a  grain  elevator  owned  by  the  Cragin  Elevator  Company . 
at  Cragin,  Illinois,  consisting  of  two  buildings  known  as 
the  "A"  house  and  "B"  house.  A  fire-escape  extended  from 
the  ground  to  the  bin-floor  of  the  "A"  house  along  the 
side  of  the  building  and  consisted  of  a  ladder  structure. 
At  the  time  of  the  injury  the  deceased  was  employed  on  the 
bin-floor  of  the  "A"  house.  This  floor  was  about  seventy- 
five  feet  from  the  ground.  A  doorway  on  the  bin-floor, 
about  six  feet  wide  and  eight  feet  high,  opened  through 
the  outer  wall  near  the  fire-escape.  At  the  top  of  this 
doorway,  near  the  center,  a  pulley  fastened  to  a  block  car- 
ried a  rope,  used  for  the  purpose  of  hauling  up  heavy  arti- 
cles from  the  ground  to  tiie  bin-floor.    The  landing  of  the 
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fire-escape  was  about  three  feet  square  and  was  on  a  level 
with  the  doorway.  It  was  surrounded  by  a  railing.  The 
roof  of  the  building  extended  over  the  fire-escape.  In  or- 
der to  get  onto  the  fire-escape  from  the  doorway  of  the 
bin-floor  it  was  necessary  to  go  under  this  eave  or  around 
it  by  holding  to  the  railing,  which  was  two  and  one-half 
feet  from  the  edge  of  the  door.  There  was  a  winding  stair 
in  the  "A"  house  leading  to  the  ground  from  the  bin-floor, 
which  was  not  used,  however,  for  the  reason  that  it  was 
not  lighted.  One  method  used  to  get  up  to  and  down  from 
the  bin-floor  was  over  a  bridge  into  the  "B"  house  and  then 
down  a  stairway.  This  bridge  was  even  with  the  bin-floor. 
It  took  a  few  minutes  longer  to  go  by  way  of  the  bridge 
than  by  using  the  fire-escape.  There  was  evidence  tending 
to  show  that  the  railing  around  the  fire-escape  was  not  firm, 
one  witness  testifying  that  it  moved  from  eight  inches  to 
a  foot  when  he  took  hold  of  it.  The  testimony  shows  that 
both  the  fire-escape  and  the  bridge  were  used' by  the  em- 
ployees in  leaving  this  building.  It  was  a  rule  of  plaintiff 
in  error  that  at  the  close  of  the  day  every  carpenter,  be- 
fore leaving  the  premises,  should  report  at  the  time-keeper's 
office  on  the  ground  floor  by  giving  to  the,  time-keeper  his 
name  and  number.  On  March  20,  1914,  about  4:30  in  the 
afternoon,  the  deceased  attempted  to  descend  from  the  bin- 
floor  by  way  of  the  fire-escape,  presumably  to  report  at  the 
time-keeper's  office  at  the  close  of  his  day's  work.  There 
was  no  eye-witness  to  the  accident,  but  it  is  fair  to  pre- 
sume from  the  evidence  that  the  deceased  attempted  to 
swing  around  onto  the  fire-escape  and  for  some  reason  lost 
his  balance  and  fell  to  the  ground,  seizing  the  rope  in  the 
pulley  to  save  himself.  After  his  injury  he  was  taken  to 
the  hospital,  where  he  died  as  a  result  of  the  injury  on  the 
23d  day  of  May,  1914. 

A  policy  was  issued  to  plaintiff  in  error  covering  this 
employment  by  the  Casualty  Company  of  America,  to  whom 
the  accident  was  reported  within  from  five  to  seven  days. 
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Thereafter  the  casualty  company  made  payments  of  com- 
pensation aggregating  $i66i  to  Ada  Thomas,  widow  of 
the  deceased,  on  account  of  said  policy.  An  arrangement 
was  made  to  pay  her  in  quarterly  installments  rather  than 
in  weekly  payments.  This  matter  was  arranged  with  the 
approval  of  the  secretary  of  the  Industrial  Commission. 
After  the  accident  Ada  Thomas  removed  to  Baird,  Texas. 
The  payments  to  her  were  made  by  sight  draft  drawn  on 
the  casualty  company  for  the  benefit  of  the  assured,  the  Ste- 
phens Engineering  Company,  plaintiff  in  error.  By  indors- 
ing this  sight  draft  she  drew  the  money  at  the  local  bank 
at  Baird.  The  last  money  which  she  received  on  one  of 
these  sight  drafts  was  paid  to  her  by  the  local  bank  at 
Baird  on  February  19,  1917.  Enclosed  with  this  sight 
draft  was  a  receipt  to  the  Stephens  Engineering  Company 
in  the  sum  of  $132  for  weekly  wages  for  the  period  from 
the  17th  day  of  November,  19 16,  to  the  9th  day  of  Feb- 
ruary, 19 1 7,  under  the  Illinois  Workmen's  Compensation 
act,  being  twelve  weeks  af$ii  per  week.  This  receipt  was 
dated  February  10,  19 17,  and  was  signed  by  Ada  Thomas 
West,  the  widow  having  in  the  meantime  re-married.  The 
evidence  shows  that  these  receipts  and  sight  drafts  were 
sent  by  mail  to  the  parties  located  at  Chicago  and  Baird, 
respectively.  The  testimony  fails  to  show  the  date  upon 
which  the  above  draft  and  receipt  were  mailed  at  Chicago. 
Mrs.  West  testified  that  she  kept  a  book  in  which  she  wrote 
the  date  on  which  she  received  the  check,  the  number  of 
the  check  and  the  amount  of  the  check,  and  that  she  re- 
ceived this  check  on  the  19th  day  of  February,  1917.  An- 
other sight  draft  similar  in  form,  covering  compensation 
for  the  months  of  February,  March  and  April,  and  dated 
April  30,  19 1 7,  accompanied  by  a  similar  receipt,  was 
mailed  to  Mrs.  West  at  Baird.  This  draft  was  not  hon- 
ored for  the  reason  that  prior  to  the  time  when  the  draft 
was  presented  for  payment  the  Casualty  Company  of  Amer- 
ica had  become  insolvent  and  was  in  course  of  liquidation 
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in  the  State  of  New  York.  On  the  i8th  day  of  August, 
19 1 7,  Mrs.  West  made  demand  on  the  plaintiff  in  error  for 
the  balance  of  the  compensation  due  under  the  Workmen's 
Compensation  act  because  of  the  injury  resulting  in  the 
death  of  Ernest  J.  Thomas. 

There  is  testimony  in  the  record  tending  to  establish  that 
the  employees  of  the  plaintiff  in  error  were  in  the  habit  of 
using  the  fire-escape  on  the  elevator  as  a  means  of  descent 
from  the  bin-room  and  that  such  use  was  known  to  the 
plaintiff  in  error.  There  is  also  in  the  record  evidence  tend- 
ing to  show  that  the  fire-escape  was  a  safe  means  of  de- 
scent. It  appears  that  the  day's  work  of  the  deceased  and 
other  employees  was  not  completed  until  they  had  de- 
scended from  the  bin-room  and  turned  in  their  names  and 
numbers  to  the  time-keeper.  There  is,  therefore,  evidence 
in  the  record  tending  to  establish  that  the  injury  arose  out 
of  and  in  the  course  of  the  employment  of  the  deceased, 
and  the  Industrial  Commission  was  justified  in  so  finding. 

It  is  also  contended  that  the  payments  made  by  the 
casualty  company  to  the  defendants  in  error  were  without 
authority  of  the  plaintiff  in  error.  While  the  evidence  con- 
cerning the  knowledge  and  authority  for  such  payments  is 
not  abundant,  yet  we  are  of  the  opinion  that  such  evidence 
is  sufficient  to  warrant  the  commission  in  finding  that  the 
payments  were  made  for  the  plaintiff  in  error  with  its  au- 
thority. There  is  testimony  in  the  record,  though  not  ab- 
stracted, tending  to  show  that  one  Larson,  who  notified  the 
casualty  company  of  the  accident,  was  the  agent  of  plaintiff 
in  error  in  the  work  then  being  done.  It  is  impossible  to 
conceive  of  a  situation  where  a  casualty  company  would 
make  payment  on  a  policy  of  this  character  without  notice 
to  the  assured.  In  the  ordinary  affairs  of  life  such  a  thing 
would  scarcely  happen.  The  casualty  company,  in  making 
such  payments,  acted  as  the  agent  of  the  plaintiff  in  error. 

It  is  earnestly  contended  on  the  part  of  the  plaintiff  in 
error  that  no  written  notice  of  claim  for  compensation  was 
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made  within  six  months  after  the  accident  or  within  six 
months  from  the  date  of  the  last  payment  of  compensa- 
tion. The  last  check  for  payment  received  by  Mrs.  West 
upon  which  she  received  the  money  was  cashed  by  her  on 
February  19,  191 7.  Upon  receiving  this  check  she  signed 
the  receipt  accompanying  it,  dated  February  10,  1917.  It 
is  urged  that  the  receipt  of  this  check  by  her  was  payment, 
and  that,  as  shown  by  the  receipt  signed  by  her,  such  pay- 
ment was  made  on  February  10,  191 7,  and  that  as  notice 
or  demand  was  not  served  imtil  August  18,  191 7,  such 
notice  was  not  within  six  months  of  the  date  of  the  last 
payment.  Even  if  this  were  to  be  taken  as  true  in  law  it 
could  avail  plaintiff  in  error  nothing,  since  on  May  4,  1917, 
a  little  more  than  three  months  prior  to  said  demand,  Mrs. 
West  received  a  check  for  additional  payment,  which  she 
receipted  for.  This  check,  however,  by  reason  of  the  fail- 
ure of  the  casualty  company  was  not  paid.  We  do  not, 
however,  agree  with  counsel  for  plaintiff  in  error  that  the 
receipt  of  a  check  is  payment.  Such  is  not  the  rule  in  this 
State.  The  receipt  of  a  check  is  not  payment  of  a  debt  un- 
til such  check  is  honored,  unless  accepted  as  such.  {Brown 
V.  Leckie,  43  111.  497;  Angus  v.  Chicago  Trust  and  Sav- 
ings Bank,  170  id.  298.)  While  the  receipt  signed  by  Mrs. 
West  was  dated  February  10,  191 7,  it  was  apparent  that 
it  was  dated  in  the  office  of  the  casualty  company  before 
it  was  sent  to  her,  and  does  not,  therefore,  show  the  actual 
date  of  the  receipt  of  payment  by  her. 

We  are  of  the  opinion  that  the  Industrial  Commission 
had  jurisdiction  of  this  claim  and  that  the  circuit  court  did 
not  err  in  affirming  the  award.  The  judgment  of  the  cir- 
cuit court  will  therefore  be  affirmed,    j^^gment  affirmed. 
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(No.  12768. — Judgment  affirmed.) 

Elsa  LiMBACH,  Appellant,  vs,  Russei^l  Warder  Limbach, 

Appellee. 

Opinion  filed  October  ^7,  ipip — Rehearing  denied  Dec,  5,  ipip. 

1.  Wills — a  will  must  be  revoked  in  the  manner  prescribed  by 
statute.  A  valid  written  will  remains  the  last  will  and  testament 
of  the  person  executing  it  unless  it  is  revoked  in  the  manner  pre- 
scribed by  section  17  of  the  Wills  act,  and  to  be  a  revocation  of 
a  former  will  a  subsequent  will  must  upon  its  face  and  by  its  terms 
declare  a  revocation. 

2.  Same — when  a  written  zuill  is  not  revoked.  Whether  or  not 
a  written  will  executed  in  compliance  with  the  formalities  required 
by  the  statute  may  in  any  case  be  revoked  by  a  nuncupative  will, 
such  revocation  is  not  effected  by  an  alleged  nuncupative  will  of 
later  date  containing  provisions  inconsistent  with  the  former  will 
but  making  no  reference  to  such  will. 

Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District ; — ^heard  in  that  court  on  appeal  from  the  Cir- 
cuit Court  of  Cook  county;  the  Hon.  George  F.  Barrett, 
Judge,  presiding. 

Juuus  LiMBACH,  (George  F.  Ort,  of  counsel,)  for 
appellant. 

John  S.  Huey,  and  Busby,  Weber,  Mii,i,er  &  Dono- 
van, for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Charles  H.  Limbach,  a  resident  of  Cook  county,  diied 
on  January  16,  1917,  leaving  his  wife,  the  appellee,  Rus- 
sell Warder  Limbach,  and  brothers  and  sisters,  but  no  child 
or  descendant.  Two  instruments,  each  alleged  to  be  his 
will,  were  presented  to  the  probate  court  of  Cook  county, — 
one  a  written  will  executed  on  April  30,  19 12,  by  which 
he  gave  all  his  estate,  real  and  personal,  to  his  wife  and 
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appointed  her  as  executrix  without  security;  the  other  a 
nuncupative  will,  alleged  to  have  been  made  on  December 
24,  19 1 6,  making  provisions  for  his  sister  in  Europe  and 
nephews  and  nieces  by  giving  to  each  of  them  specified 
amounts  of  preferred  and  common  stock  of  the  Chicago 
Mill  and  Lumber  Company,  but  making  no  reference,  in 
terms,  to  the  prior  written  will.  The  probate  court  admit- 
ted to  probate  the  written  will  and  denied  probate  of  the 
nuncupative  will.  An  appeal  was  taken  to  the  circuit  court 
with  the  same  result,  and  a  further  appeal  was  prosecuted 
to  the  Appellate  Court  for  the  First  District,  where  the 
judgment  of  the  circuit  court  was  affirmed.  A  certificate 
of  importance  was  granted  and  an  appeal  to  this  court, 
which  was  perfected. 

Section  15  of  the  act  in  regard  to  wills  provides  that 
a  nuncupative  will  shall  be  good  and  available  in  law  for 
the  conveyance  of  personal  property  thereby  bequeathed  if 
committed  to  writing  within  a  specified  time  and  proved 
as  therein  provided.  Whether  Charles  H.  Limbach  made 
the  statements  reduced  to  writing  as  a  nuncupative  will  was 
the  subject  of  controversy  on  the  application  for  probate, 
but  if  the  written  will  was  not  revoked  by  the  nuncupative 
will  the  judgment  of  the  Appellate  Court  was  right,  re- 
gardless of  any  question  as  to  the  making  or  due  execution 
of  the  nuncupative  will.  The  law  of  this  State  is  that  a 
valid  written  will  shall  be  and  remain  the  last  will  and  tes- 
tament of  the  person  executing  it  unless  it  shall  be  revoked 
in  the  manner  prescribed  by  the  statute.  Section  17  of 
the  act  in  regard  to  wills  is  as  follows:  "No  will,  testa- 
ment or  codicil  shall  be  revoked,  otherwise  than  by  burning, 
canceling,  tearing  or  obliterating  the  same,  by  the  testator 
himself,  or  in  his  presence,  by  his  direction  and  consent, 
or  by  some  other  will,  testament  or  codicil  in  writing,  de- 
claring the  same,  signed  by  the  testator  or  testatrix,  in  the 
presence  of  two  or  more  witnesses,  and  by  them  attested  in 
his  or  her  presence,  and  no  words  spoken  shall  revoke  or 
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annul  any  will,  testament  or  codicil  in  writing,  executed  as 
aforesaid,  in  due  form  of  law." 

Whether  a  nuncupative  will  comes  within  the  meaning 
of  section  17  as  being  words  spoken,  which  would  prevent 
the  making  of  a  nuncupative  will  in  any  case  where  the 
testator  has  already  executed  in  due  form  of  law  a  writ- 
ten will,  or  whether,  when  reduced  to  writing,  it  fulfills  the 
condition  prescribed  by  the  statute,  is  not  here  involved,  be- 
cause Charles  H.  Limbach  did  not  by  his  nuncupative  will 
declare  any  revocation.  In  some  States  a  will  may  be  re- 
voked wholly  or  in  part  by  implication  by  the  execution  of 
a  later  will  containing  inconsistent  or  repugnant  provisions, 
but  that  rule  does  not  prevail  in  this  State  because  the  stat- 
ute on  the  subject  of  revocation  is  specific.  The  question 
in  what  manner  a  will  may  be  revoked  was  considered  and 
determined  in  the  case  of  Stetson  v.  Stetson,  200  III.  601. 
It  was  said  that  the  rule  that  a  revocation  by  implication 
resulted  from  a  subsequent  will  with  provisions  inconsistent 
with  the  former  will  had  resulted  from  statutes  having  their 
basis  in  the  English  Statute  of  Frauds,  but  that  such  a 
doctrine  could  not  be  maintained  in  the  face  of  our  stat- 
ute; that  by  the  terms  of  the  statute  a  subsequent  will 
which  shall  have  the  effect  of  revoking  a  former  will  must 
be  a  will  "declaring  the  same," — ^that  is  to  say,  must  be 
a  will  which  upon  its  face  and  by  its  terms  declares  a  revo- 
cation; and  if  a  will  must  expressly  contain  a  clause  re- 
voking all  former  wills,  the  question  as  to  any  inconsistency 
between  the  provisions  of  the  later  will  and  the  former  will 
is  immaterial.  Provisions  of  a  will  may  be  affected  by  a 
codicil,  but  a  codicil  does  not  revoke  a  will.  On  the  con- 
trary, it  re-publishes  and  re-affirms  the  will  and  is  to  be 
construed  with  it  as  one  entire  instrument.  (Meckel  v. 
Johnson,  231  111.  540;  Wardner  v.  Baptist  Memorial  Board, 
232  id.  606;  Terhune  v.  Commercial  National  Safe  De- 
posit Co.  245  id.  622.)  Charles  H.  Limbach  executed  his 
last  will  and  testament  in  accordance  with  the  statute  and 
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did  not  revoke  the  provision  made  by  it  in  the  manner  pro- 
vided by  the  statute.  It  therefore  remained  his  will  and 
was  entitled  to  probate. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(No.  12798. — Decree  affirmed.) 

Maria  L.  Jones,  Appellant,  vs.  Dan  Schmidt  et  al. 

Appellees. 

Opinion  filed  October  2/,  ipip— Rehearing  denied  Dec.  5,  ipip. 

1.  Deeds — there  is  a  strong  presumption  in  favor  of  delivery  in 
case  of  voluntary  settlement— burden  of  proof.  The  law  presumes 
much  more  in  favor  of  the  delivery  of  a  deed  of  voluntary  set- 
tlement than  of  ordinary  bargain  and  sale,  especially  where  the 
g^rantee  is  an  infant,  and  the  burden  of  proof  is  on  the  party  claim- 
ing adversely  to  show  that  there  was  no  delivery. 

2.  SAUt—^vhat  constitutes  a  delivery.  A  delivery  is  essential 
to  the  validity  of  a  deed,  and  to  constitute  a  delivery  the  grantor 
must  part  with  control  over  the  deed  and  retain  no  right  to  reclaim 
or  recall  it 

3.  Same — testimony  of  custodian  that  he  would  have  returned 
deed  if  called  for  does  not  defeat  delivery.  The  fact  that  the  cus- 
todian of  a  deed  testifies  that  if  the  grantor  had  called  for  the  deed 
he  would  have  given  it  to  him  does  not  show  a  non-delivery  and 
raises  no  presumption  as  to  the  intention  of  the  grantor. 

4.  Same — intention  of  grantor  as  to  delivery  is  not  affected  by 
unauthorised  indorsement  on  envelope  containing  deed.  Where  a 
deed  is  delivered  in  escrow  the  grantor  is  not  responsible  for  what 
a  third  party  may  write  on  the  envelope  containing  the  deed,  and 
the  grantor's  oral  instructions  at  the  time  the  deed  was  delivered 
cannot  be  overcome  by  the  subsequent  unauthorized  act  of  another. 

Appeal  from  the  Circuit  Court  of  DeWitt  county;  the 
Hon.  George  A.  Sentei.,  Judge,  presiding. 

Herrick  &  Herrick,  for  appellant. 

George  J.  Smith,  for  appellee  Dan  Schmidt 
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L.  O.  W11.LIAMS,  guardian  ad  litem,  for  appellee  John 
R.  Schmidt. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

Appellant  filed  her  bill  in  the  circuit  court  of  DeWitt 
county  asking  partition  of  forty-eight  acres  of  land,  de- 
scribed as  the  west  half  of  the  northwest  quarter  of  the 
southwest  quarter  of  section  21  and  all  the  east  half  and 
eight  acres  off  the  south  end  of  the  west  half  of  the  south- 
east quarter  of  the  southeast  quarter  of  section  20,  all  in 
township  21,  north,  range  2,  east  of  the  third  principal  oie- 
ridian,  situated  in  DeWitt  county,  Illinois.  The  bill  alleges 
that  John  A.  Schmidt  was  the  owner  of  said  lands  in  his 
lifetime;  that  as  to  these  lands  he  died  intestate  in  191 5, 
leaving  him  surviving  his  two  children,  W.  Dan  Schmidt 
and  the  appellant,  as  his  only  heirs-at-law ;  that  John  R. 
Schmidt  is  the  minor  son  of  Dan  Schmidt ;  that  John  R. 
Schmidt  and  the  John  Warner  Bank  each  claim  some  in- 
terest in  the  premises  but  that  their  claims  are  without 
foundation.  John  R.  Schmidt,  the  infant  defendant,  by 
L.  O.  Williams,  his  guardian  ad  litem,  answered  the  bill 
in  the  usual  form,  demanding  strict  proof,  and  further  an- 
swering denied  that  John  A.  Schmidt  died  seized  in  fee 
simple  of  the  lands  sought  to  be  partitioned,  and  alleged 
title  in  himself  by  virtue  of  a  certain  warranty  deed  exe- 
cuted by  John  A.  Schmidt  on  February  i,  191 1.  Dan 
Schmidt  answered,  neither  denying  nor  admitting  the  own- 
ership of  the  land,  and  denied  generally  the  other  allegations 
of  the  bill.  The  bank  answered,  denying  all  the  allegations 
of  the  bill,  and  stated  that  it  held  three  envelopes,  upon 
each  of  which  was  the  following  inscription:  "Feb.  i, 
191 1. — This  within  deed  to  be  delivered  to  W.  D.  Schmidt 
at  my  decease,  in  case  same  is  not  recalled  during  my  life- 
time by  me,"  and  that  one  of  the  envelopes,  in  addition  to 
the  foregoing,  stated  it  was  to  be  delivered  "for  the  pur- 
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pose  of  recording."  The  cause  was  referred  to  the  master 
to  take  evidence  and  report  his  findings  and  conclusions. 
The  master  found  in  favor  of  the  appellant  and  overruled 
objections  filed  by  appellees  to  his  report.  The  objections 
were  ordered  to  stand  as  exceptions  to  the  master's  report, 
which  was  filed,  and  the  chancellor  sustained  the  exceptions 
and  held  that  the  deed  to  John  R.  Schmidt  was  a  valid  con- 
veyance, legally  delivered,  and  dismissed  the  bill  for  want 
of  equity.    The  cause  is  brought  here  by  appeal. 

The  only  question  presented  for  review  is,  was  there  a 
delivery  of  the  deed?  The  evidence  shows  that  the  deed 
was  executed  February  i,  191 1,  and  that  John  A.  Schmidt 
(hereinafter  referred  to  as  the  grantor)  died  February  20, 
1915;  that  at  the  time  of  the  execution  of  the  deed  John 
R.  Schmidt  (hereinafter  referred  to  as  the  grantee)  was 
about  four  years  of  age ;  that  the  deed  was  the  usual  form 
of  warranty  deed,  with  no  reservation  of  a  life  estate  to 
the  grantor.  On  the  day  the  deed  was  executed  the  grantor 
went  to  his  attorney,  W.  F.  Gray,  in  Clinton,  Illinois,  and 
told  him  the  disposition  he  wished  to  make  of  his  real  es- 
tate, and  had  three  deeds  prepared  conveying  certain  of  his 
lands  to  his  children,  Maria  L.  Jones  and  Dan  Schmidt,  and 
his  grandchild,  John  R.  Schmidt,  respectively.  After  the 
deeds  were  executed  he  requested  Gray  to  hold  them  for 
delivery  after  grantor's  death.  Gray,  being  then  interested 
in  litigation  against  Dan  Schmidt,  advised  grantor  he  could 
not  hold  the  deeds,  so  it  was  decided  to  leave  them  with 
the  John  Warner  Bank  of  Clinton  until  the  litigation  was 
concluded.  Gray  placed  the  deeds  in  envelopes  and  wrote 
the  name  of  the  grantee  on  the  outside  of  each.  The 
grantor  and  Gray  then  went  to  the  bank  and  John  Warner 
was  told  that  the  grantor  wished  to  leave  the  three  deeds 
at  the  bank,  to  be  delivered  at  the  grantor's  death  to  the 
persons  whose  names  appeared  on  the  envelopes.  Warner 
required  them  to  leave  a  memorandum  of  directions  on  each 
envelope.    Gray  then  wrote  the  following  on  the  envelope 
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containing  the  deed  now  in  question :  "Feb.  i,  191 1. — This 
within  deed  to  be  delivered  to  W.  D.  Schmidt  for  the  pur- 
pose of  recording  at  my  decease,  in  case  the  same  shall  not 
be  recalled  by  me  during  my  lifetime,"  and  at  the  left  end 
of  the  memorandum  appears  the  name,  "John  R.  Schmidt." 
The  inscription  on  the  other  two  envelopes  was  substan- 
tially the  same  as  the  above,  except  that  on  the  one  marked 
"W.  D.  Schmidt,"  the  words  "for  the  purpose  of  record- 
ing" were  omitted.  The  names  "W.  D.  Schmidt"  and 
"M.  L.  Jones,"  respectively,  appear  on  the  other  two  en- 
velopes, the  one  written  at  the  right  end  and  the  other  at 
the  left  end  of  the  memorandum.  The  grantor  did  not 
sign  his  name  to  the  memoranda  on  the  envelopes.  Gray 
testified  that  the  grantor  did  not  say  anything  about  re- 
serving the  right  to  recall  the  deeds  and  that  the  grantor 
did  not  know  what  was  written  on  the  envelopes.  He  ex- 
plains the  reservation  in  the  memoranda  by  saying  that  he 
had  in  mind  his  recalling  the  deeds  from  the  bank  in  case 
he  was  in  a  position  to  hold  them  before  the  grantor's 
death.  The  evidence  further  shows  that  the  bank  under- 
stood that  either  the  grantor  or  Gray  could  call  for  and  re- 
ceive the  envelopes  at  any  time.  June  16,  19 14,  while  Gray 
was  dictating  a  will  for  the  grantor.  Gray  inquired  of  the 
grantor  if  he  had  any  real  estate  to  dispose  of  by  the  will. 
Grantor  replied,  "I  have  no  real  estate;  I  deeded  it  all 
away;  you  know  that"  This  also  appears  in  the  third 
clause  of  his  will,  which  is  as  follows:  "Having  hereto- 
fore made  provision  concerning  my  real  estate,  I  do  not 
desire  to  add  any  further  provision  by  this  my  last  will 
and  testament."  It  also  appears  from  the  evidence  that 
the  grantor  frequently  expressed  the  intention  of  disposing 
of  his  real  estate  as  he  did  by  these  deeds,  and  that  during 
his  last  years  he  repeatedly  stated  that  he  had.  given  the 
farm  to  his  grandson.  The  evidence  further  shows  that 
after  the  execution  of  the  deed  the  grantor  continued  ^to 
exercise  ownership  of  the  lands  in  controversy  and  paid 
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the  taxes  thereon  until  his  death.    This  is  substantially  all 
the  evidence  in  the  case. 

We  are  convinced  that  the  evidence  conclusively  shows 
that  the  grantor  thought  he  had  effectually  disposed  of  all 
his  real  estate,  and  the  only  question  remaining  is  whether 
he  manifested  this  intention  by  his  acts  in  such  a  way  that 
the  courts  can  hold  the  deed  to  be  a  valid  and  effective  in- 
strimient  of  conveyance.  The  law  on  this  subject  has  been 
so  many  times  discussed,  and  is  therefore  so  well  settled  in 
this  State,  that  a  further  discussion  of  it  here  would  be  of 
no  material  value. 

It  is  well  settled  by  the  adjudicated  cases  that  the  law 
presumes  much  more  in  favor  of  the  delivery  of  a  deed  of 
voluntary  settlement  than  an  ordinary  bargain  and  sale, — » 
and  this  is  especially  true  where  the  grantee  is  an  infant 
(Baker  v.  Hall,  214  111.  364;  Ricgel  v.  Riegel,  243  id.  626; 
Hill  V.  Kreiger,  250  id.  408.)  A  delivery  is  essential  to 
the  validity  of  a  deed,  and  to  constitute  a  delivery  the 
grantor  must  part  with  control  over  it  and  retain  no  right 
to  reclaim  or  recall  it.  (Noble  v.  Tipton,  219  111.  182 ;  5*^^- 
vens  v.  Stevens,  256  id.  140;  Htcdson  v.  Hudson,  287  id. 
286.)  Where,  as  in  this  case,  the  presumption  is  in  favor 
of  delivery,  the  burden  of  proof  is  on  the  one  claiming 
adversely  to  show  that  there  was  no  delivery.  (Thurston 
V.  Tubbs,  2S7  111.  465.)  The  law  has  regard  to  the  relation- 
ship of  the  parties  and  the  motives  that  are  presumed  to 
prompt  the  making  of  such  a  deed  and  casts  the  burden 
upon  those  claiming  under  the  grantor  to  show  that  there 
was  no  delivery ;  and  the  fact  that  the  custodian  of  a  deed 
testifies  that  if  the  grantor  had  called  for  the  deed  he 
would  have  given  it  to  him  does  not  show  a  non-delivery 
and  raises  no  presumption  as  to  the  intention  of  the 
grantor.    Riegel  v.  Riegel,  supra. 

The  grantor  delivered  these  deeds  to  his  attorney  with 
the  request  that  he  hold  them  until  grantor's  death  and  then 
deliver  them  to  the  respective  grantees.    There  was  no  res- 
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ervation  made  by  the  grantor.  At  the  attorney's  suggestion 
the  deeds  were  deposited  with  the  banker  with  the  same  in- 
structions. The  latter  requested  that  the  directions  be  writ- 
ten, and  in  compliance  therewith  the  attorney  made  a  mem- 
orandum on  the  envelope  containing  the  deed  in  question. 
But  the  evidence  clearly  shows  that  the  grantor  did  not 
•dictate  this  memorandum  nor  did  he  sign  or  otherwise  ap- 
prove it.  The  grantor  is  not  responsible  for  what  a  third 
party  may  have  written  on  the  envelope  containing  this 
deed.  His  oral  instructions  at  the  time  the  deed  was  de- 
livered cannot  be  overcome  by  the  subsequent  unauthorized 
act  of  another.  He  did  not  attempt  at  any  time  during 
his  lifetime  to  recall  the  deed,  nor  is  there  any  evidence  of 
any  expression  by  him  showing  that  he  reserved  any  right 
to  recall  it.  On  the  other  hand,  he  repeatedly  stated  to 
friends  and  neighbors  that  he  had  deeded  the  farm  to  the 
grantee,  and  in  his  will,  dated  three  years  after  the  deliv- 
ery of  the  deed,  he  expressly  stated  that  he  had  disposed 
of  all  his  real  estate. 

The  chancellor  properly  held  that  the  deed  in  question 
was  a  valid  deed  legally  delivered,  and  that  it  made  a 
valid  conveyance  of  the  premises  in  question  to  appellee 
John  R.  Schmidt. 

Appellant  directs  our  attention  to  the  fact  that  appel- 
lees have  filed  separate  briefs,  in  violation  of  the  rules  of 
this  court.  The  defenses  interposed  by  appellees,  John  R. 
Schmidt  and  Dan  Schmidt,  are  identical,  and  no  excuse  is 
offered  for  this  violation  of  the  rules.  These  briefs  might 
properly  be  stricken,  (Kelly  v.  Fahrney,  239  III.  317,)  but 
since  appellant  has  replied  we  will  permit  all  briefs  to  stand. 
This  must  not,  however,  be  accepted  as  a  precedent  approv- 
ing the  practice  indulged  in  by  counsel  for  appellees. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 
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(No.  12845. — Reversed  and  remanded.) 

Theodore  A.  Matthews,  Appellee,  vs.  James  H. 

Andrews,  Appellant. 

Opinion  filed  October  21,  igi^ — Rehearing  denied  Dec,  5,  ipip. 

1.  Wills — when  contingent  remainder  is  created,  fee  descends 
to  testator's  heirs  if  not  otherwise  disposed  of.  Where  a  contingent 
remainder  is  created  by  will  and  the  fee  is  not  otherwise  disposed 
of,  during  the  time  until  the  happening  of  the  contingency  the  fee 
descends  to  the  testator's  heirs  and  opens  to  let  in  the  remainder 
when  the  contingency  happens. 

2.  Same — after  devising  contingent  remainders,  testator  may 
devise  the  fee  by  residuary  clause.  Where  a  testator  has  given 
his  grandson  and  only  heir  a  life  estate  in  certain  land  and  has 
created  contingent  remainders  after  said  life  estate,  he  may  dis- 
I)ose  of  the  fee  by  a  residuary  clause  giving  "the  rest  and  residue" 
of  his  "lands  or  other  estate"  to  his  wife,  and  in  such  case  the 
grandson  has  no  reversion  and  his  deed  to  a  third  person  will  not 
merge  the  life  estate  and  the  fee  so  as  to  destroy  the  contingent  re- 
mainders.   (Kolb  v.  Landes,  277  111.  440,  explained.) 

Appeal,  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  Emery  C.  Graves,  Judge,  presiding. 

James  H.  Andrews,  pro  se. 

T.  W.  HooPEs,  for  appellee. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

This  is  another  case  of  the  attempted  destruction  of  con- 
tingent remainders.  It  was  a  bill  for  the  specific  perform- 
ance of  a  contract  which  set  out  the  complainant's  title  to 
the  land  in  controversy  derived  through  the  will  of  Simeon 
Matthews,  who  owned  the  land  at  the  time  of  his  death. 
The  will  was  admitted  to  probate  October  10,  1891,  and 
after  devising  certain  real  estate  to  Minerva  Matthews,  the 
testator's  wife,  devised  the  quarter  section  of  land  in  con- 
troversy to  Theodore  Augustus  Matthews  for  life,  "and 
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upon  the  death  of  the  said  Theodore  Augustus  Matthews 
leaving  children  or  descendants,  then  in  that  case  I  give 
and  devise  the  quarter  section  of  land  lastly  described  in 
this  the  third  item  to  the  child  or  children,  or  their  descend- 
ants, of  the  said  Theodore  Augustus  Matthews,  and  in  the 
event  that  the  said  Theodore  Augustus  Matthews  should 
die  leaving  no  child  or  children  or  their  descendants,  in  such 
case,  after  the  death  of  said  Theodore  Augustus  Matthews, 
I  give  and  devise  the  said  tract  in  this  the  third  item  named 
to  Rhoda  Eliza  Elwell,  my  youngest  sister,  of  Springfield, 
Massachusetts."  The  will  devised  certain  other  real  estate, 
and  its  fifth  clause  is  as  follows :  "I  give  all  my  personal 
estate,  together  with  the  rest  and  residue  of  my  lands  or 
other  estate,  unto  my  said  wife,  Minerva  Matthews."  The- 
odore Augustus  Matthews  was  the  grandson  of  the  testator, 
and  his  only  heir.  On  December  9,  1918,  he  conveyed  the 
land  by  quit-claim  deed  to  Virginia  L.  Matthews,  his  wife, 
reciting  the  purpose  to  convey  the  life  estate  which  the 
grantor  had  as  devisee  under  the  will  of  Simeon  Matthews, 
and  also  the  reversion,  so  that  the  life  estate  would  merge 
in  the  reversion  and  be  prematurely  determined  and  the  con- 
tingent remainders  created  by  the  will  would  be  destroyed. 
On  the  same  day  Virginia  L.  Matthews  re-conveyed  the 
land  to  her  husband  by  quit-claim  deed,  and  he  entered  into 
a  written  agreement  for  the  sale  of  it  to  James  H.  Andrews. 
Upon  the  tender  of  a  conveyance  by  Matthews  and  his  wife 
Andrews  declined  to  accept  it  on  the  ground  that  Matthews 
did  not  have  a  merchantable  title  in  fee  simple.  The  an- 
swer of  the  defendant  denied  that  the  complainant  had  a 
merchantable  title  in  fee  simple.  The  cause  was  heard  on 
the  bill  and  answer,  the  court  entered  a  decree  of  specific 
performance,  and  the  defendant  appealed. 

It  is  the  position  of  the  appellee  that  the  reversion  de- 
scended to  him  as  the  Sole  heir  of  the  testator,  and  that  by 
the  conveyance  of  both  estates  to  his  wife  the  life  estate  was 
merged  in  the  fee  and  the  contingent  remainders  were  de- 
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stroyed.  The  appellant's  claim  is  that  the  reversion  in  fee 
did  not  descend  to  the  appellee,  but  that  the  fee,  subject  to 
the  taking  effect  of  the  contingent  remainders,  was  devised 
by  the  fifth  clause  of  the  will  to  the  testator's  wife,  and  that 
the  deed  from  the  appellee  to  his  wife  conveyed  only  the 
appellee's  life  estate.  The  only  question  in  the  case,  there- 
fore, is  whether  the  residuary  clause  devised  the  fee  subject 
to  the  happening  of  the  contingency  upon  which  one  or  the 
other  of  the  contingent  remainders  would  vest.  The  appel- 
lee contends  that  it  is  void  for  uncertainty.  The  testator 
in  the  same  sentence  gave  all  his  personal  property  to  his 
wife,  therefore  the  appellee  argues  that  "the  rest  and  resi- 
due of  my  lands  or  other  estate"  does  not  apply  to  personal 
property  but  to  lands  or  other  real  estate  in  the  alterna- 
tive,— ^that  is,  to  lands  or  incorporeal  hereditaments,  being 
uncertain  as  to  which  is  meant.  There  is  no  uncertainty,  the 
intention  being  to  give  the  residue,  whatever  its  character 
may  be.  Where  a  contingent  remainder  is  created  by  a  will 
and  the  fee  is  not  otherwise  disposed  of  during  the  time  un- 
til the  happening  of  the  contingency,  such  fee  descends,  in 
the  meantime,  to  the  testator's  heirs,  and  when  the  contin- 
gency happens  it  opens  to  let  in  the  remainder.  (Peterson 
v.  Jackson,  196  111.  40 ;  Harrison  v.  Weatherby,  180  id.  418 ; 
Bates  V.  Cillett,  132  id.  287;  Bond  v.  Moore,  236  id.  576; 
4  Kent's  Com.  257;  Gray  on  Perpetuities,  sec.  11.)  This 
proposition  is  the  foundation  of  the  appellee's  case,  and  he 
contends  that  the  reversionary  interest,  being  one  which 
could  not  come  into  possession  or  enjoyment  in  the  natural 
course  of  events,  did  not  pass  by  the  residuary  clause  but 
descended  to  the  heirs.  The  contingency  upon  which  the 
alternative  contingent  remainders  following  the  life  estate  to 
the  testator's  grandson  will  vest, — that  is,  the  life  tenant's 
death  with  or  without  children  surviving  him, — will  con- 
tinue until  the  termination  of  the  life  estate.  Pending  that 
contingency  the  fee  must  rest  either  in  the  testator's  heir  by 
descent  as  a  reversion,  or  in  his  devisee  under  the  terms 
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of  the  will.  After  the  creation  of  the  contingent  remainders 
there  still  remained  the  fee,  which,  if  it  were  not  devised 
by  the  will,  would  descend  to  the  heir,  who  could  convey 
it  by  deed.  There  is  no  reason  why  the  testator  could  not 
as  readily  devise  the  same  fee,  and  by  the  language  of  the 
residuarv  clause  in  his  will  he  did  so.  There  is  no  rule  of 
law  which  prevented  the  devise  of  the  fee  after  the  con- 
tingent remainders,  but  under  the  Statute  of  Wills  such  in- 
terest may  be  disposed  of  by  will,  and  the  estate  taken  by 
the  devisee  will  be  the  same  as  the  heir  or  his  grantee  would 
have  in  the  absence  of  a  will. 

We  are  referred  to  the  case  of  Craig  v.  Warner,  5 
Mackey,  468,  where  a  residuary  clause  was  held  not  to  in- 
clude a  reversion  pending  the  contingency  upon  the  hap- 
pening of  which  the  remainders  were  limited.  In  that 
residuary  clause  there  was  a  charg^e  of  debts  upon  the  resi- 
due, and  the  court  held  that  the  residue  consisted  of  that 
part  of  the  estate  thus  charged,  and  since  the  property  in- 
j:luded  in  the  particular  estate  upon  which  the  contingent 
remainders  depended  was  not  included  in  the  specific  charge 
of  the  debts  of  the  estate,  the  reversion  also  was  not  in- 
cluded in  this  specific  charge  and  therefore  did  not  consti- 
tute a  part  of  the  residue.  It  was  also  held  that  another 
clause  of  the  will,  which  provided  that  if  the  remainder 
after  the  termination  of  the  particular  estate  should  never 
take  effect  the  land  should  go  to  the  testator's  heirs,  did  not 
have  the  effect  of  giving  the  reversion  to  the  devisees,  be- 
cause the  devisees,  being  the  testator's  heirs,  would  take  by 
the  better  title  of  inheritance,  but  that  the  attempt  to  de- 
vise the  reversion  explained  the  intention  and  scope  of  the 
residuary  clause  and  showed  that  it  was  not  the  testator's 
intention  that  it  should  convey  the  reversion. 
•  The  case  of  Kolb  v.  Landes,  277  111.  440,  is  cited  to  sus- 
tain the  position  that  the  fee  did  not  pass  under  the  residu- 
ary devise.  In  that  case  the  testator  directed  the  payment 
of  the  rents  from  his  real  estate  in  trust  for  the  benefit  of 
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his  grandson  for  life,  tl;^en  to  his  surviving  child  or  children 
for  twenty-one  years,  or,  if  there  should  be  no  surviving 
child,  to  the  testator's  children  for  twenty-one  years,  at  the 
end  of  which  time  the  fee  in  the  lands  should  vest  in  the 
testator's  brothers  and  sisters.  There  was  no  other  disposi- 
tion of  the  fee  of  the  lands  involved  in  this  devise.  The 
residuary  clause  was  as  follows :  *'I  hereby  direct  that  the 
remainder  of  my  estate  not  otherwise  provided  for  and  that 
does  not  pass  by  this  will  shall  be  converted  into  money  by 
my  executor,  and  that  such  money,  less  the  costs  of  admin- 
istration, shall  be  equally  divided  between"  the  testator's  son 
and  daughter.  The  only  trust  imposed  upon  the  executor 
by  the  will  was  that  imposed  by  that  part  of  the  residuary 
clause  above  set  out  The  testator  left  real  estate  not  other- 
wise provided  for  in  his  will  *as  a  part  of  his  residuary  es- 
tate. A  bill  was  filed  for  the  construction  of  the  will.  It 
was  held  that  during  the  continuance  of  the  trust  for  the 
life  of  the  testator's  grandson,  and  for  twenty-one  years 
after  his  death,  the  testator  did  not  part  with  the  fee  of  the 
lands  devised  but  that  the  bare  fee  remained  in  his  heirs- 
at-law.  It  was  held  that  the  fee  in  this  land  did  not  fall  into 
the  residuum,  to  be  converted  into  money  by  the  executor 
and  divided  between  the  testator's  son  and  daughter  under 
the  residuary  clause.  The  reason  was,  not  that  the  fee  was 
not  transmissible  by  will,  but  because  the  residuary  devise 
was  to  the  executor  to  convert  into  money,  and  it  was  clear 
that  the  testator  did  not  intend  that  his  executor  should  take 
the  naked  fee  of  this  land,  which  was  not  a  beneficial  estate 
and  had  no  market  value,  and  convert  it  info  money  for 
the  use  of  the  testator's  son  and  daughter.  In  this  case, 
also,  the  naked  fee  devised  to  the  testator's  widow  has  no 
market  value,  but  the  devise  is  not  for  the  purpose  of  con- 
verting it  into  money,  and  there  is  nothing  in  the  circum- 
stances of  the  devise  to  limit  the  natural  meaning  of  the 
words  or  to  exclude  the  fee  from  the  expression,  "rest  and 
residue  of  my  lands  or  other  estate,"  which  words  by  their 
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natural  meaning  include  the  fee.  The  fee  during  the  ex- 
istence of  the  particular  estate  was  devised  to  Minerva  Mat- 
thews, and  Theodore  Augustus  Matthews  only  has  a  life 
estate  in  the*Iand. 

The  decree  of  the  circuit  court  is  reversed  and  the  cause 
remanded,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 


(No.  12584. — Decision  set  aside.) 

The  Congregational  Sunday  Schooi^  and  Publishing 
Society,  Appellant,  vs.  Board  of  Review,  Appellee. 

Opinion  filed  October  2/,  ipip — Rehearing  denied  Dec,  4,  ipip, 

1.  Corporations — rights  and  'privileges  of  foreign  corporation. 
A  foreign  corporation  legally  doing  business  in  Illinois  has  all  the 
rights  and  privileges  of  a  similar  domestic  corporation. 

2.  Charities — charity,  in  law,  is  not  confined  to  the  relief  of 
poverty.  Charity,  in  the  legal  sense,  is  not  confined  to  the  relief 
of  poverty  and  distress  but  has  a  wider  signification,  and  embraces 
the  improvement  and  promotes  the  welfare  of  man. 

3.  Same — what  are  the  distinctive  features  of  a  charitable  or- 
ganization. The  principal  and  distinctive  features  of  a  charitable 
organization  are  that  it  has  no  capital  stock  and  makes  no  provision 
for  dividends  or  profits  but  derives  its  funds  mainly  from  public 
and  private  charity  and  holds  them  in  trust  for  the  charitable  pur- 
poses expressed  in  its  charter. 

4.  Same — an  institution  may  be  charitable  although  it  charges 
those  who  are  able  to  pay  for  its  benefits.  An  institution  does  not 
lose  its  charitable  character  by  reason  of  the  fact  that  those  re- 
cipients of  its  benefits  who  are  able  to  pay  are  required  to  do  so, 
where  no  profit  is  made  by  the  institution  and  the  amounts  so  re- 
ceived are  applied  in  furthering  its  charitable  purposes  and  its  bene- 
fits are  refused  to  none  on  account  of  inability  to  pay  therefor. 

5.  Taxes — when  a  religious  publishing  society  is  exempt  from 
personal  property  tax,  A  religious  publishing  society  which  is  en- 
gaged in  the  publication  and  circulation  of  moral  books  and  re- 
ligious tracts  and  books  for  use  in  Sunday  schools  and  sells  the 
same  to  arty  who  wish  to  buy  them  is  exempt  from  a  personal  prop- 
erty tax  on  such  books  and  supplies,  where  the  primary  purpose 
of  the  business  is  that  of  religious  instruction  and  where  the  profits 
from  the  business  are  used  for  that  purpose. 


DicM).]       Cong.  Pub.  Society  v.  Bd.  op  Review.      109 

6.  Samb — exemption  statutes  will  he  strictly  construed — chari- 
ties. Whether  property  is  exempt  from  taxation  must  be  deter- 
mined by  statutory  provisions^  and  those  provisions  will  be  strictly 
construed  against  the  exemption  and  in  favor  of  the  State;  but 
as  charities  relieve  the  burdens  of  government  and  are  favored  in 
the  laWy  a  charitable  institution  will  be  exempt  from  taxation  if  it 
comes  fairly  within  the  terms  of  the  exemption  provisions. 

Dunn,  C.  J.,  dissenting. 

Auditor's  certificate  of  appeal  to  review  the  decision  of 
the  Board  of  Review  of  Cook  county. 

Jones,  Addington,  Ames  &  Seiboi^d,  (Walter  Ham- 
ilton, of  counsel,)  for  appellant. 

Edward  J.  Brundage,  Attorney  General,  and  Clar- 
ence N.  BooRD,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  by  the  Congregational  Sunday  School 
and  Publishing  Society  from  a  decision  of  the  board  of  re- 
view of  Cook  county  denying  its  personal  property  exemp- 
tion from  taxation.  This  property  consisted  of  religious 
and  moral  books  and  Sunday  school  supplies  kept  in  its 
store  at  19  West  Jackson  boulevard,  Chicago.  Its  property 
was  assessed  at  $20,000.  The  Auditor  of  Public  Accounts 
has  certified  the  record  to  this  court  for  review. 

Appellant  was  formed  by  the  consolidation  of  two  pri- 
vate corporations  and  is  organized  under  certain  special  acts 
of  the  State  of  Massachusetts.  Its  main  office  is  located 
in  Boston,  and  the  Chicago  office  is  a  branch  established  for 
handling  its  business  in  that  territory  west  of  the  State  of 
Ohio.  The  corporate  purposes  of  appellant,  as  authorized 
by  the  statutes  of  the  State  of  Massachusetts,  are  to  estab- 
lish and  aid  Sunday  schools,  supply  Sunday  school  libraries 
and  otherwise  promote  Sunday  school  education;  to  pro- 
duce, publish,  sell  and  circulate  moral  and  religious  tracts 
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and  books ;  and  to  publish,  purchase,  sell,  circulate  and  dis- 
tribute, in  such  manner  as  it  deems  advisable,  any  and  all 
publications,  books,  tracts,  papers  or  periodicals  calculated 
to  promote  good  morals,  pure  Christianity,  the  spread  and 
extension  of  the  gospel  of  Jesus  Christ,  and  to  take,  hold 
and  disburse  anv  and  all  charitable  funds  contributed  to  it 
for  the  purposes  aforesaid.  The  charter  of'  the  Congrega- 
tional Sabbath  School  and  Publishing  Society,  one  of  the 
corporations  merged  in  appellant,  provided  that  nothing  in 
the  act  creating  it  was  to  be  construed  to  authorize  the  cor- 
poration to  traffic  in  books  for  the  purpose  of  profit 

Section  46  of  our  Corporation  act  (Kurd's  Stat.  1917, 
p.  707,)  authorizes  religious  corporations  to  publish-,  print, 
circulate,  sell  or  give  away  such  religious,  Sabbath  school 
and  missionary  tracts,  periodicals  or  books  as  they  may 
deem  necessary  to  the  promotion  of  religion  and  morality. 
We  have  held  that  a  foreign  corporation  legally  doing  busi- 
ness in  this  State  has  all  the  rights  and  privileges  that  a 
similar  domestic  corporation  has.  Eaton  v.  Home  Mission- 
ary Society,  264^11.  88. 

It  is  conceded  that  the  business  of  appellant  is  four-fold : 
It  maintains  a  Simday  school  missionary  department,  which 
organizes  Sunday  schools  and  maintains  missionaries  who 
visit  and  assist  in  the  work  of  these  schools;  it  publishes 
and  circulates  a  religious  paper  known  as  The  Congregation- 
alist  and  Advance  and  four  other  smaller  religious  periodi- 
cals; it  publishes  and  sells  religious  and  moral  books;  and 
it  composes  and  publishes  Sunday  school  periodicals,  quar- 
terlies and  lesson-helps,  and  sells  these  supplies  to  Sunday 
schools  of  all  denominations.  Appellant  employs  authors 
of  note  to  write  its  books,  and,  so  far  as  the  record  shows, 
it  sells  at  its  Chicago  office  only  such  books  as  it  writes  and 
publishes.  The  aim  of  the  corporation  is  to  publish  and 
distribute  these  books  for  the  purpose  of  disseminating  the 
views  of  its  writers  on  religion  and  morality.  A  sufficient 
charge  is  made  to  cover  the  expenses  of  this  work.     All 
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the  printing  and  publishing  is  done  in  Boston.  The  Chicago 
branch  is  used  as  western  headquarters  for  the  work  of 
the  society,  and  it  maintains  a  store,  where  its  religious 
and  moral  books  and  Sunday  school  supplies  are  sold  to 
whomsoever  desires  to  buy.  The  funds  of  appellant  are 
raised  by  donations  from  Congregational  churches,  Sunday 
schools.  Christian  Endeavor  societies,  women's  home  mis- 
sionary organizations  and  individuals,  and  by  incomes  from 
certain  legacies,  trust  funds  and  investments.  All  of  these 
funds  are  handled  in  Boston,  and  none  of  the  property  of 
appellant,  except  the  books  and  Sunday  school  supplies,  is 
kept  in  Chicago.  All  of  the  income  of  appellant  is  devoted 
to  the  corporate  purposes  heretofore  outlined.  No  stock 
is  issued,  no  dividends  are  declared  and  no  profit  accrues 
to  any  individual.  Appellant  contends  that  these  corpo- 
rate purposes  and  acts  are  clearly  religious,  beneficent  and 
charitable,  and  that  its  property  is  therefore  exempt  from 
taxation. 

The  only  tabulated  statement  of  receipts  and  disburse- 
ments and  of  assets  and  liabilities  that  appears  in  the  rec- 
ord is  one  for  the  year  1908- 1909.  That  year  its  business 
showed  a  profit  to  the  Chicago  office  of  $8440.28.  It  ap- 
pears that  some  years  the  business  is  operated  at  a  profit 
and  some  years  it  is  operated  at  a  loss.  Appellant's  business 
at  Chicago  for  the  year  191 7  amounted  to  approximately 
$200,000,  of  which  $140,000  was  from  the  sale  of  Sunday 
school  supplies  and  $60,000  from  the  sale  of  religious  and 
moral  books.  It  is,  of  course,  impossible  to  determine  just 
what  the  expenses  will  be  each  year,  but  it  appears  that  the 
prices  charged  are  such  that  in  carrying  the  business  over 
a  period  of  years  there  will  be  practically  no  profits.  When 
a  Sunday  school  is  in  such  financial  condition  that  it  is 
unable  to  purchase  its  supplies  the  society  will  furnish  the 
supplies  gratis.  If  the  missionaries  find  a  Sunday  school 
in  need  of  these  supplies  which  is  able  to  pay  only  a  por- 
tion of  the  list  price,  then  it  is  furnished  with  these  sup- 
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plies  at  a  cost  of  seventy-five,  fifty  or  twenty-five  per  cent 
of  the  price,  in  accordance  with  its  ability  to  pay.  Such 
profits  as  do  come  from  the  business  of  selling  books  and 
periodicals  are  devoted  to  the  maintenance  of  the  mission- 
ary department. 

In  determining  whether  appellant  is  entitled  to  have  its 
claim  for  exemption  granted  it  will  be  necessary  to  consider 
the  revenue  laws  of  this  State.  All  property  in  this  State 
is  subject  to  taxation  unless  it  is  exempted.  Section  3  of 
article  9  of  the  constitution  does  not  exempt  from  taxation 
such  property  as  may  be  used  exclusively  for  school,  re- 
ligious or  charitable  purposes,  but  merely  provides  that  the 
General  Assembly  may  by  general  law  exempt  from  taxa- 
tion the  property  of  such  institutions.  Section  2  of  the 
Revenue  act  provides  that  "all  property  used  exclusively 
for  religious  purposes,  or  used  exclusively  for  school  and 
religious  purposes,  *  *  *  and  not  leased  or  otherwise 
used  with  a  view  to  profit,"  and  "all  property  of  institutions 
of  public  charity,  all  property  of  beneficent  and  charitable 
organizations,  whether  incorporated  in  this  or  in  any  other 
State  of  the  United  States,  *  *  *  when  such  property 
is  actually  and  exclusively  used  for  such  charitable  or  be- 
neficent purposes  and  not  leased  or  otherwise  used  with 
a  view  to  profit,"  shall  be  exempt  from  taxation.  This 
society  claims  exemption  under  both  of  these  clauses,  and, 
so  far  as  this  particular  case  is  concerned,  they  are  so 
closely  associated  that  we  will  discuss  them  together. 

Before  proceeding  further  it  is  well  to  determine  what 
is  meant  by  the  term  "beneficent  and  charitable  organiza- 
tions." The  definition  of  a  charity  which  we  adopted  in 
Crerar  v.  Williams,  145  111.  625,  first  laid  down  by  Mr.  Jus- 
tice Gray  in  Jackson  v.  Phillips,  14  Allen,  539,  is :  "A  char- 
ity, in  a  legal  sense,  may  be  more  fully  defined  as  a  gift, 
to  be  applied,  consistently  with  existing  laws,  for  the  bene- 
fit of  an  indefinite  number  of  persons,  either  by  bringing 
their  minds  and  hearts  under  the  influence  of  education  or 
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religion,  *  *  *  by  assisting  them  to  establish  themselves 
in  life  *  *  *  or  by  otherwise  lessening  the  burdens  of 
government."  This  definition  was  approved  in  Hoeffer  v. 
Clogan,  171  111.  462,  In  re  Estate  of  Graves,  242  id.  23, 
and  Skinner  v.  Northern  Trust  Co,  288  id.  229.  The  ed- 
itors of  the  American  and  English  Encyclopedia  of  Law 
(S  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 894,)  and  of  Cor- 
pus Juris  (11  Corpus  Juris,  299,)  have  accepted  this  defini- 
tion as  comprehensive  and  satisfactory. 

Charity,  in  the  legal  sense,  is  not  confined  to  mere  alms- 
giving or  the  relief  of  poverty  and  distress,  but  has  a  wider 
signification,  which  embraces  the  improvement  and  promo- 
tion of  the  happiness  of  man.  A  charity  is  a  gift  to  the 
general  public  use  which  extends  to  the  rich  as  well  as  to 
the  poor.  The  test  of  a  charity  and  the  test  of  a  charitable 
organization  are  in  law  the  same.  The  principal  and  dis- 
tinctive features  of  a  charitable  organization  are,  that  it 
has  no  capital  stock  and  no  provision  for  making  dividends 
or  profits  but  derives  its  funds  mainly  from  public  and 
private  charity  and  holds  them  in  trust  for  the  objects  and 
purposes  expressed  in  its  charter.  In  other  words,  the  test 
whether  an  enterprise  is  charitable  is  whether  it  exists  to 
carry  out  a  purpose  recognized  in  law  as  charitable,  or 
whether  it  is  maintained  for  gain,  profit  or  private  advan- 
tage. An  institution  does  not  lose  its  charitable  character, 
and  consequent  exemption  from  taxation,  by  reason  of  the 
fact  that  those  recipients  of  its  benefits  who  are  able  to' 
pay  are  required  to  do  so,  where  no  profit  is  made  by  the 
institution  and  the  amounts  so  received  are  applied  in  fur- 
thering its  charitable  purposes  and  those  benefits  are  re- 
fused to  none  on  account  of  inability  to  pay  therefor.  The 
fundamental  ground  upon  which  all  exemptions  in  favor  of 
charitable  institutions  are  based  is  the  benefit  conferred  up- 
on the  public  by  them,  and  a  consequent  relief,  to  some  ex- 
tent, of  the  burden  upon  the  State  to  care  for  and  advance 
the  interests  of  its  citizens. 

290  —  8 
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The  main  case  relied  upon  by  appellee  as  tending  to  hold 
that  appellant  is  not  a  charity,  and  therefore  not  entitled 
to  exemption  from  taxation,  is  American  Sunday  School 
Union  v.  City  of  Philadelphia,  i6i  Pa.  St.  307.  The  pur- 
pose of  the  union  was  the  erection  and  maintenance  of 
Sunday  schools  and  the  publication  and  circulation  of  moral 
and  religious  periodicals  and  books.  It  had  no  capital  stock 
and  paid  no  dividends.  It  owned  and  occupied  a  building 
where  books  published  not  only  by  itself  but  also  by  other 
concerns  were  sold.  Standard  works,  such  as  Webster's 
Dictionary,  were  included  in  the  books  sold  by  the  union. 
The  court  held  that  while  the  union  was  a  benevolent  and 
charitable  institution,  still  the  building  occupied  by  it  was 
liable  to  taxation.  The  court  said:  "Conceding  the  fact 
that  the  society  is  an  'institution  of  purely  public  charity,' 
and,  as  such,  exempt  from  taxation,  it  seems  to  us  such 
an  institution  may,  as  an  aid  to  the  accomplishment  of 
its  primary  object,  carry  on  a  business  or  use  part  of  its 
property  for  a  business  purpose  which  renders  such  business 
or  such  part  of  its  property  taxable.  The  first  floor  of 
the  society's  Chestnut  street  building  was  used  for  purely 
business  purposes,  and  its  business  was  conducted  in  that 
location  for  the  avowed  purpose  of  profit.  *  *  *  While 
they  confine  their  trade  to  'publications  of  a  high  moral 
character  and  such  standard  works  as  Webster's  Dictionary 
and  like  works,'  this  in  no  way  negatives  the  business  char- 
acter of  the  enterprise.  *  *  *  Nor  does  the  fact  that 
the  profits  gathered  on  the  counter  of  the  book  store  are 
devoted  to  the  primary  object  of  the  charity,  which  is  purely 
public,  in  any  degree  affect  the  character  of  the  trading  or 
commercial  enterprise.  Every  dollar  the  society  expends  is 
some  charitable  contributor's  gains  or  profits  from  some 
business  not  charitable.  If  such  contributor  devoted  the 
whole  of  his  profits  from  the  sale  of  dry  goods,  groceries 
or  books  to  promote  this  particular  charity,  that  fact  would 
not  make  the  source  of  such  profit  a  purely  public  charity ; 
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and  if,  as  the  master  has  found,  the  society  was  compelled 
to  put  a  part  of  its  operations  on  a  basis  that  was  self- 
supporting  by  starting  a  book  store  to  sell  books  only  of 
a  high  moral  character  and  standard  publications,  that  is 
trade.  That  the  entire  profits  of  this  branch  of  the  busi- 
ness are  devoted  to  the  purposes  of  the  charity  no  more 
changes  its  business  nature  than  if,  instead  of  a  book  store, 
the  society  had  established  and  carried  on  a  shoe  store." 

In  Alton  Bay  Camp-Meeting  Ass^n  v.  Toivn  of  Alton, 
69  N.  H.  311,  the  charter  of  the  association  provided  that 
its  real  and  personal  property,  within  certain  limits,  used 
for  religious,  moral,  charitable  and  benevolent  purposes, 
should  be  exempt  from  taxation.  Among  its  affairs  it  con- 
ducted a  grocery  store,  with  a  stock  valued  at  about  $500, 
which  it  claimed  to  be  exempt  from  taxation,  but  the  court 
there  held  that  the  purposes  of  a  religious  institution  were 
not  advanced  directly  by  operating  the  grocery  store  and 
therefore  it  was  subject  to  taxation. 

In  Sisters  of  Peace  v.  JVestervelt,  64  N.  J.  L.  510,  ex- 
emption from  taxation  was  claimed  on  a  tract  of  land  upon 
which  a  chapel  and  a  three-story  frame  building  used  for 
a  summer  boarding  house  had  been  erected.  The  annual 
income  from  the  boarding  house  amounted  to  over  $5000, 
which  money  was  afterwards  used  for  charitable  purposes. 
The  court  there  held  that  the  chapel  and  ground  upon  which 
it  stood  were  exempt  but  that  the  operation  of  the  board- 
ing house  did  not  directly  further  the  purposes  for  which 
"the  society  was  organized,  and  therefore  the  building  and 
tract  were  not  exempt.  The  court  said:  "The  fact  that 
the  profits  of  a  commercial  enterprise  are  either  in  whole 
or  in  part  devoted  to  charity  certainly  does  not  operate  to 
render  the  business  itself  a  charity;  nor  is  the  property  in 
which  it  is  carried  on,  by  reason  of  such  appropriations  of 
profits,  used  for  charitable  purposes." 

In  Fitterer  v.  Crazvford,  157  Mo.  51,  a  Masonic  lodge 
which  owned  a  building  of  which  the  first  and  second  floors 
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were  rented  and  the  third  floor  was  used  as  a  lodge  room, 
asked  that  the  building  be  exempt  from  taxation  on  the 
ground  that  the  rents  so  received  were  used  for  the  benevo- 
lent purposes  of  the  lodge  and  that  these  floors  were  not 
rented  for  profit.  The  court  there  held  that  the  use  of  the 
rents  so  received  for  the  purposes  of  the  lodge  did  not  con- 
stitute using  the  building  exclusively  for  purely  charitable 
purposes,  within  the  meaning  of  the  statute.  To  the  same 
effect  are  the  holdings  in  the  following  cases  cited  by  ap- 
pellee :  Stahl  V.  Kansas  EducatiofuU  Ass'n,  54  Kan.  542 ; 
City  of  New  Orleans  v.  St  Patrick's  Hall  Ass'n,  28  La. 
Ann.  512;  Ridgely  Lodge  v.  Redus,  78  Miss.  352;  Parker 
V.  Qidnn,  23  Utah,  332 ;  Trustees  of  the  Academy  of  Rich- 
vtond  County  v.  Bohler,  80  Ga.  159;  Young  Men's  Chris- 
tian Ass'n  v.  Douglas  County,  60  Neb.  642. 

We  are  also  referred  by  appellee  to  two  decisions  of 
this  court.  In  Monticello  Seminary  v.  Board  of  Review, 
249  111.  481,  we  held  that  interest  from  bonds  and  notes 
owned  by  educational  institutions  were  not  exempt,  even 
should  such  interest  be  used  for  the  maintenance  of  the 
school.  We  there  held  that  the  property  itself  must  be 
directly  used  for  school  purposes  before  it  is  entitled  to 
be  exempted.  In  First  Methodist  Episcopal  Church  v.  City 
of  Chicago,  26  111.  482,  the  church  owned  a  building  in  Chi- 
cago, the  third  floor  of  which  it  used  for  church  purposes 
but  the  first  and  second  floors  were  rented  for  commercial 
purposes.  The  rents  so  received  were  used  for  paying  off 
the  indebtedness  of  the  church.  The  purpose  of  the  church 
to  promote  religion  and  morality  was  not  advanced  directly 
by  leasing  a  portion  of  its  building  for  profit,  and  so  we 
held  that  the  part  of  the  building  rented  for  commercial 
purposes  was  liable  to  taxation. 

The  only  case  cited  by  appellee  directly  in  point  is  Amer- 
ican Sunday  School  Union  v.  City  of  Philadelphia,  supra. 
This  is  a  Pennsylvania  case,  and  the  constitution  of  Penn- 
sylvania limits  exemption  from  taxation  to  "institutions  of 
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purely  public  charity."  Our  constitution  does  not  so  limit 
the  power  of  our  legislature  in  granting  exemptions.  In 
addition  to  selling  its  own  publications  the  union  also  sold 
such  secular  books  as  Webster's  Dictionary.  These  points 
sufficiently  distinguish  the  Pennsylvania  case,  so  that  it  can 
not  be  said  to  be  exactly  in  point  with  the  case  under  con- 
sideration. In  all  the  other  cases  above  referred  to,  money 
was  realized  by  the  religious  or  charitable  institutions  from 
purely  commercial  sources.  In  none  of  the  cases  was  any 
object  of  the  religious  or  charitable  institution  promoted  by 
the  act  done  for  which  the  money  was  received.  It  must 
therefore  be  determined  whether  the  primary  purpose  of 
the  retail  book  business  of  the  appellant  is  charitable,  or 
whether  the  primary  purpose  is  the  making  of  a  profit  and 
the  secondary  purpose  is  the  devoting  of  these  profits  to 
charitable  purposes.  First  Congregational  Church  v.  Board 
of  Review,  254  111.  220. 

It  seems  clear  from  the  statement  of  facts  certified  to 
this  court  that  the  dominant  object  of  appellant  is  to  spread 
the  gospel  of  Jesus  Christ  by  the  spoken  and  written  word, 
and  under  this  object  this  is  directly  promoted  by  the  dis- 
tribution of  its  religious  and  moral  books  and  Sunday  school 
supplies.  It  follows,  therefore,  that  the  object  of  selling 
books  and  supplies  is  not  to  make  money  but  is  to  promote 
the  religious,  charitable  and  beneficent  purposes  of  appel- 
lant by  disseminating  the  teachings  of  its  books  and  periodi- 
cals. The  purpose  of  the  society  is  accomplished  by  the 
effect  on  the  minds  and  lives  of  the  children  and  adults  who 
read  and  study  its  books  and  periodicals.  The  work  of 
appellant  is  to  send  its  workers  and  missionaries  into  those 
parts  of  our  land  where  religious  teaching  among  the  young 
has  been  neglected,  and  there  to  take  the  young  into  Sun- 
day schools  for  moral  and  religious  instruction  and  provide 
for  them  wholesome  literature.  Many  of  these  books  are 
suitable  for  the  use  of  adults,  and  the  society  seeks  to  sup- 
ply needs  of  individuals  and  families  by  gift  where  that  is 
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necessary,  but  by  a  sale  whenever  a  sale  is  practicable.  The 
price  received,  whatever  it  may  be,  makes  a  gift  to  needy- 
persons  possible  to  the  amount  so  received  beyond  what  the 
society  could  otherwise  give.  It  is  not  the  use  to  be  made 
of  the  profits  but  the  nature  of  the  business  done  that  is 
to  be  considered  in  deciding  the  question  of  liability  to 
taxation.  We  have  already  pointed  out  the  purposes  for 
which  this  society  was  organized  and  the  four-fold  nature 
of  its  business.  Sales  of  publications  made  by  this  society, 
whether  at  a  profit,  at  actual  cost  or  half  cost,  are  in  aid  of 
the  gratuitous  distribution  of  the  same  publications  among 
those  who  are  unable  to  buy  them. 

In  support  of  its  claim  for  exemption  appellant  directs 
our  attention  to  a  number  of  cases  of  this  and  other  States. 
In  Maine  Baptist  Missionary  Convention  v.  City  of  Port- 
land, 65  Me.  92,  the  corporate  purposes  of  the  convention 
were  the  promulgation  and  diffusion  of  christian  knowl- 
edge and  intelligence  through  its  agency  as  an  institution 
of  domestic  missions.  It  was  held  that  since  missionary 
societies  have  been  repeatedly  held  to  be  charitable  institu- 
tions, the  Baptist  Missionary  Convention  came  within  that 
class  and  its  property  was  therefore  exempt  from  taxation. 

In  Commonzvealth  v.  Young  Men's  Christian  Ass'n,  116 
Ky.  711,  the  corporate  purpose  of  the  association  was  to 
seek  out  young  men,  endeavor  to  bring  them  under  moral 
and  religious  influences,  secure  their  attendance  at  some 
place  of  worship,  introduce  them  to  members  and  privileges 
of  the  association,  secure  them  proper  boarding  places  and 
employment  and  to  surround  them  with  christian  influences. 
The  court,  in  holding  that  the  association  came  within  the 
constitutional  term  of  a  purely  public  charity,  said :  "Aside 
from  that  part  of  the  religious  work  done  by  the  appellees 
which  may  be  denominated  devotional,  they  undertake  to 
bring  within  the  religious,  moral  and  intellectual  influences 
of  the  institution  all  young  men, — and,  for  that  matter,  old 
men  too, — for  their  betterment,  improvement  and  protection 
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from  evil  influences  and  consequences.  It  is  not  so  much 
the  giving  of  alms  or  in  aid  of  the  mendicant;  the  endeavor 
is  to  reach  the  boys  and  young  men  before  they  need  alms 
and  before  they  are  reduced  to  beggary,  and  by  training 
their  minds  and  teaching  them  how  to  use  and  preserve  tlieir 
bodies  and  how  to  live  useful  and  honest  lives,  to  save  them 
from  the  lower  grades  of  misfortune  so  familiar  in  the  utter 
helplessness  of  abject  poverty  and  disease  and  want.  This 
is  accomplished  by  the  institutions  keeping  open  attractive 
quarters,  where  libraries  of  useful  books,  current  maga- 
zines and  newspapers,  innocent  games  of  amusement,  a 
gymnasium  for  the  exercise  and  development  of  the  body, 
and  night  schools  affording  additional  opportunities  to  such 
as  have  not  had  sufficient  advantages  and  education,  are 
all  accessible  to  whomsoever  will  avail  himself  of  them, 
without  regard  to  creed  or  nationality.  Lists  of  decent 
boarding  houses  are  kept,  to  which  strangers  are  directed. 
Proper  acquaintances  and  associations  are  formed  and  use- 
ful and  moral  instruction  imparted.  In  other  words,  they 
help  the  helpless,  would  keep  the  innocent  innocent,  and 
endeavor  by  placing  clean  ideals  and  experiences  before  the 
youth  to  have  them  adopt  them  in  their  lives.  They  aid 
the  uneducated  to  a  limited  but  practical  education.  This 
is  all  done  'for  the  love  of  God  and  for  the  love  of  our 
neighbor  in  the  catholic  and  universal  sense,  free  from  tlie 
stain  of  anything  that  is  personal,  private  or  selfish.' " 

In  Davis  v.  Cincinnati  Camp-Meeting  Ass'n,  57  Ohio 
St.  "257,  it  was  held  that  the  association  was  an  institution 
of  purely  public  charity,  and  that  the  lands  used  by  it  for 
the  purpose  of  camp  meetings  were  not  used  with  a  view 
to  profit,  although  charges  were  made  for  the  privileges  of 
keeping  public  stables  and  of  keeping  boarding  and  room- 
ing houses  on  the  grounds  for  the  accommodation  of  per- 
sons attending  the  meetings. 

In  Methodist  Episcopal  Church  v.  Hinton,  92  Tenn. 
188,  it  was  held  that  the  publishing  department  of  the 
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Methodist  Episcopal  Church  South  was  an  institution  of 
purely  religious  and  charitable  purposes  and  as  such  was 
exempt  from  taxation.  The  corporation  was  organized  for 
the  manufacture  and  distribution  of  books,  tracts,  periodi- 
cals and  other  publications,  and  the  act  provided  that  the 
corporation  should  be  under  the  discipline  of  the  Methodist 
Episcopal  Church  South,  according  to  its  laws  and  usages. 
The  discipline  of  the  church  provided  that  the  purpose  of 
the  institution  was  to  advance  the  cause  of  Christianity  by 
disseminating  religious  knowledge  and  useful  literature  and 
scientific  information  in  the  form  of  books,  tracts  and 
periodicals.  It  further  provided  that  any  surplus  remain- 
ing after  the  sale  of  these  publications  was  to  be  used  for 
the  benefit  of  traveling,  supernumerary,  superannuated  and 
worn-out  preachers,  their  wives,  widows  and  children.  Its 
annual  business  amounted  to  $336,800,  about  1/156  part  of 
which  was  derived  from  the  printing  of  secular  books.  All 
the  proceeds  were  applied  to  the  purposes  named.  The  court 
held  that  the  dissemination  of  the  gospel  and  the  advance- 
ment of  Christianity  were  charitable  purposes. 

In  Commonzvealth  v.  Lynch,  115  Va.  745,  a  young  men's 
christian  association  was  held  to  be  exempt  from  taxation, 
regardless  of  the  fact  that  it  charged  for  billiards,  for  bowl- 
ing, for  rooms  and  for  annual  dues,  the  court  saying:  "If 
the  dominant  purpose  and  use  made  of  these  rooms  is  to 
obtain  revenue  or  profit,  although  it  is  to  be  applied  to  the 
general  objects  of  the  association,  it  would  render  the  prop- 
erty liable  to  taxation ;  but  if  the  use  made  is  that*  for 
which  the  association  was  incorporated  and  tends  immedi- 
ately and  directly  to  promote  its  purposes,  then  its  use  is 
within  the  provisions  exempting  the  property  from  taxation, 
although  revenue  or  profit  is  derived  therefrom  as  incident 
to  such  cases.  *  *  *  Manifestly,  a  member  of  the  as- 
sociation who  was  a  lodger  or  inmate  of  the  building  would 
be  in  a  better  situation  to  take  advantage  of  the  privileges 
offered  by  the  association  and  more  likely  to  take  advan- 
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tage  of  them,  other  things  being  equal,  than  a  member  who 
lodged  elsewhere." 

In  Franklin  Square  House  v.  Boston,  ii8  Mass.  409, 
the  court  held  that  the  property  of  the  corporation,  which 
was  organized  to  provide  a  home  for  working  girls  at  a 
moderate  cost,  was  exempt  from  taxation  on  the  ground 
that  it  was  a  public  charity,  even  though  the  girls  paid  for 
their  keep,  the  corporation  having  no  capital  stock  and  there 
being  no  profits  divided  among  its  members. 

In  Contributors  to  Pennsylvania  Hospital  v.  Delaware 
County,  169  Pa.  St.  305,  it  was  held  that  farms  purchased 
and  permanently  used  by  a  hospital  for  hospital  purposes, 
as  part  of  the  hospital  plant  and  as  an  open  air  sanitarium, 
and  incidentally  for  profit  to  reduce  expenses,  are  exempt 
from  taxation.  The  court  there  distinguished  Arnerican 
Sunday  School  Union  v.  City  of  Philadelphia,  supra,  say- 
ing :  "But  property  which  is  used  directly  for  the  purposes 
and  in  the  operation  of  the  charity  is  exempt,  though  it 
may  also  be  used  in  a  manner  to  yield  some  return  and 
thereby  reduce  the  expenses." 

In  Grand  Lodge  v.  Board  of  Review,  281  111.  480,  we 
held  that  the  Masonic  Home  for  the  care  and  support  of 
dependent  Masons  and  their  families  was  a  charitable  insti- 
tution and  that  the  land  used  for  its  maintenance  was  de- 
voted to  a  charity,  and  we  further  held  that  the  fact  that 
the  benefits  are  restricted  to  Master  Masons,  their  widows 
and  orphans,  does  not  deprive  the  institution  of  the  char- 
acter of  a  public  charity.  We  also  held  that  a  large  farm 
operated  by  the  grand  lodge  to  raise  produce  for  the  sup- 
port of  the  inmates  of  the  home  was  exempt  from  taxa- 
tion as  the  property  of  a  public  charity,  when  the  profits 
from  the  farm  were  used  as  a  part  of  the  charity  fund 
for  the  maintenance  of  the  home.  We  there  said :  "The 
primary  use  to  which  property  is  put  is  to  be  considered  in 
determining  whether  it  falls  within  the  terms  of  the  ex- 
emption.    The  primary  purpose  and  use  of  the  lands  in 
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question  being  the  maintenance  of  the  home  and  the  whole 
net  income  being  devoted  to  that  use,  they  come  within  the 
statutory  definition  of  lands  actually  and  exclusively  used 
for  charitable  or  beneficent  purposes  and  not  leased  or  other- 
wise used  with  a  view  to  profit." 

In  City  of  Chicago  v.  University  of  Chicago,  228  111. 
605,  we  held  that  the  dormitories  and  dining  halls  of  the 
university  were  not  used  with  a  view  to  profit,  even  though 
the  students  paid  fees  for  lodging  and  board,  and  that 
therefore  the  property  was  exempt  from  a  water  tax. 

In  Monticello  Female  Seminary  v.  People,  106  111. 
398,  a  tract  of  land  used  by  the  seminary  for  promenade 
grounds,  gardens,  orchards,  pastures  and  crop  lands,  when 
all  the  returns  from  the  lands  were  used  to  supply  the  in- 
stitution, was  held  exempt  from  taxation  under  our  statute. 

In  Sisters  of  St  Francis  v.  Board  of  Review,  231  III. 
317,  we  held  that  the  St.  Francis  Hospital  was  an  insti- 
tution of  public  charity  where  persons  who  are  without 
money  or  property  are  cared  for  without  charge,  and  that 
it  did  not  lose  its  right  to  exemption  from  taxation  by 
reason  of  the  fact  that  the  patients  received  by  it  who  are 
able  to  pay  are  required  to  do  so,  or  by  reason  of  the  fact 
that  it  receives  contributions  from  outside  sources,  so  long 
as  all  the  money  received  by  it  is  devoted  to  the  general 
purposes  of  charity  and  no  portion  of  the  money  received 
by  it  is  permitted  to  inure  to  the  benefit  of  any  private 
individual  engaged  in  managing  the  charity.  We  further 
held  it  was  no  objection  because  far  the  greater  number 
of  patients  paid  for  the  care  and  attention  they  received 
at  the  institution.  So  long  as  charity  was  dispensed  to 
all  those  who  needed  and  who  applied  for  it,  and  so  long 
as  no  private  gain  or  profit  came  to  any  person  connected 
with  the  institution,  and  so  long  as  it  did  not  appear  that 
any  obstacle  of  any  character  was  by  the  corporation  placed 
in  the  way  of  those  who  might  need  charity  of  the  kind 
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dispensed  by  the  institution,  the  institution  was  a  charitable 
and  beneficent  organization. 

We  recognize  the  rule  adopted  by  this  court  that  stat- 
utes for  the  exemption  of  property  from  taxation  are  to 
be  strictly  construed  against  the  exemption  and  in  favor 
of  the  State  and  taxation.  {First  Congregational  Church 
V.  Board  of  Review,  supra;  Northwestern  University  v. 
Hanberg,  237  111.  185;  In  re  Walker,  200  id.  566.)  On 
the  other  hand,  charities  have  always  been  favored  in  the 
law  because  they  relieve  the  burdens  of  government,  and 
if  appellant  fairly  comes  within  the  terms  of  the  exemption 
clauses  of  our  Revenue  act  we  feel  inclined  to  grant  the 
exemption.  It  seems  clear  that  the  predominant  object  of 
appellant  in  the  use  of  its  stock  of  books  and  Sunday  school 
supplies  in  Chicago  is  to  spread  the  gospel  and  to  elevate 
humanity  by  means  of  written  words  embodied  in  its  re- 
ligious and  moral  books  and  in  its  Sunday  school  lesson- 
helps.  The  only  means  by  which  it  can  spread  this  gospel 
in  printed  form  is  by  distribution  of  its  books  and  Sunday 
school  supplies.  The  purposes  of  appellant  are  directly  car- 
ried out  by  the  distribution  of  its  books  and  supplies,  and 
the  receipt  of  the  money  from  sales  is  incidental  and  sec- 
ondary. It  is  not  the  profits  from  the  sale  of  the  books 
that  accomplish  the  purposes  of  appellant,  but  it  is  the  dis- 
tribution of  the  books,  periodicals  and  lescon-helps, — and 
therefore  the  use  of  the  property  sought  to  be  taxed, — ^that 
directly  accomplishes  appellant's  religious,  charitable  and 
beneficent  purposes. 

The  application  of  the  appellant  for  exemption  from 
taxation  of  the  property  in  question  should  have  been 
granted,  and  therefore  the  decision  of  the  board  of  review 
of  Cook  county  is  set  aside.  Decision  set  aside. 

Mr.  Chief  Justice  Dunn,  dissenting. 
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(No.  12759. — Reversed  in  part  and  remanded.) 

The  Hayes  Branch  Drainage  District,  Defendant  in 
Error,  vs.  The  I1.UN01S  Centrai,  Railroad  Company 
et  al.  PlaintiflFs  in  Error. 

Opinion  filed  October  2^,  ipip — Rehearing  denied  Dec.  S,  ipip. 

1.  Drainage — when  error  in  description  is  not  sufRcient  to  set 
aside  order  establishing  sub-district.  Where  the  original  petition 
for  the  organization  of  a  sub-district  is  sufficient  to  give  the  court 
jurisdiction  of  the  persons  and  subject  matter,  an  error  in  the  de- 
scription of  the  boundaries  in  the  final  order  for  organization  will 
not  divest  the  court  of  jurisdiction  nor  justify  setting  aside  the 
order  establishing  the  district,  where  the  land  is  so  described  and  its 
boundaries  set  forth  that  it  is  certain  what  land  is  intended  to  be 
included.  (Drummer  Creek  Drainage  District  v.  Roth,  244  111.  68, 
distinguished.) 

2.  Same — plans  and  specifications  attached  to  petition  need  not 
be  introduced  in  evidence.  Where  the  plans,  profiles,  specifications 
and  estimate  for  the  organization  of  a  sub-district  are  filed  with  the 
petition  and  are  made  a  part  thereof  as  a  special  report  they  be- 
come as  much  a  part  of  the  record  as  the  petition  itself,  and  it  is 
not  necessary  to  specifically  introduce  them  in  evidence  in  the  pro- 
ceeding for  organization. 

3.  Same — when  a  portion  of  railroad  right  of  way  may  be  in- 
cluded in  sub-district.  A  portion  of  the  right  of  way  of  a  railroad 
company  may  be  included  in  a  sub-district  for  drainage  purposes 
where  it  appears  that  the  land  included  is  rented  for  agricultural 
purposes  and  will  receive  some  benefit  for  the  purpose  to  which  it 
is  devoted,  although  there  is  no  satisfactory  proof  that  the  right 
of  way  will  be  benefited  for  railroad  purposes. 

4.  Same — the  extent  of  benefit  does  not  determine  whether  lands 
shall  be  included  in  sub-district.  In  determining  what  lands  shall 
be  included  in  the  organization  of  a  sub-district  the  question  is  not 
how  much  the  lands  in  question  will  be  benefited  by  the  proposed 
improvement  but  whether  or  not  they  will  receive  any  benefit,  and 
if  they  will,  they  may  properly  be  included  in  the  district  and  the 
extent  of  benefit  will  be  determined  when  the  lands  are  assessed. 

5.  Same— /ac/  that  certain  lands  are  omitted  from  sub-district 
will  not  defeat  its  organisation.  In  a  proceeding  for  the  organiza- 
tion of  a  sub-district  the  fact  that  certain  lands  are  omitted  from 
the  district  which  the  proof  shows  will  be  benefited  by  the  drain- 
age will  not  defeat  the  organization  of  the  lands  included,  as  the 
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statute  does  not  require  that  all  lands  which  will  be  benefited  must 
be  included  in  the  first  instance  but  provides  a  means  for  adding  to 
a  district  such  omitted  lands.  (Hansmeyer  v.  Indian  Creek  Drain- 
age District,  284  111.  458,  followed.) 

Writ  of  Error  to  the  County  Court  of  Douglas  county ; 
the  Hon.  D.  H.  Wamsley,  Judge,  presiding. 

Guy  R.  Jones,  Edward  C.  Craig,  James  W.  Craig, 
Jr.,  and  Donald  B.  Craig,  (John  G.  Drennan,  of  coun- 
sel,) for  plaintiffs  in  error. 

Dobbins  &  Dobbins,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

This  writ  of  error  is  prosecuted  by  the  Illinois  Central 
Railroad  Company  to  review  an  order  of  the  county  court 
of  Douglas  county  establishing  a  sub-district  in  the  Hayes 
Branch  Drainage  District  of  that  county,  which  sub-discrict 
includes  a  portion  of  its  right  of  way.  The  proceeding  was 
commenced  by  the  commissioners  of  the  district,  who  filed 
in  the  county  court  of  Douglas  county  their  special  report 
and  a  petition  for  the  organization  of  a  sub-district  within 
the  boundaries  of  the  original  district.  The  petition  set 
forth  that  there  were  lands  in  a  particular  locality  in  said 
district  which  were  in  need  of  more  minute  and  complete 
drainage,  describing  the  lands  proposed  to  be  included  in 
the  sub-district,  and  that  the  commissioners  had  made  an 
examination  of  the  lands  and  plans  and  specifications  for  a 
system  of  drains  and  ditches  for  the  proposed  sub-district. 
The  plans  and  specifications  for  the  proposed  improvement 
were  made  a  part  of  the  special  report  and  filed  with  it. 

The  Hayes  Branch  Drainage  District  of  Douglas  county 
was  organized  several  years  ago  as  a  drainage  district  under 
the  Levee  act.  It  consists  of  a  main  open  ditch  about  seven 
feet  deep  and  30  feet  wide,  which  runs  from  the  northwest 
in  a  southeasterly  direction  and  crosses  the  Illinois  Central 
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railroad  right  of  way  at  a  point  about  300  feet  north  of 
the  intersection  of  the  north  boundary  line  of  the  proposed 
sub-district  with  the  right  of  way  of  said  railroad  company. 
The  ditch  crosses  the  right  of  way  from  west  to  cast  and 
then  runs  southerly  along  the  east  line  of  the  right  of  way, 
about  one-half  of  the  open  ditch  being  upon  said  right  of 
way.  The  east  line  of  the  proposed  sub-district  as  set  forth 
in  the  petition  coincides  with  the  east  line  of  the  right  of 
way  of  the  railroad.  John  Knobloch  owns  about  180  acres 
of  land  lying  immediately  west  of  the  railroad,  situated  in 
section  22^  township  16,  north,  range  8,  east  of  the  third 
principal  meridian,  in  that  county.  His  lands  are  in  need 
of  better  drainage  and  are  the  ones  which  will  receive  the 
most  benefit  from  the  organization  of  the  proposed  sub- 
district.  At  the  present  time  there  are  three  strings  of  tile 
running  from  his  land  across  the  right  of  way  of  the  rail- 
road company.  These  tile  drains,  apparently,  were  con- 
structed before  the  drainage  district  was  organized.  The 
first  (or  north)  drain  is  of  lo-inch  tile  and  crosses  the 
right  of  way  at  a  point  about  1800  feet  south  of  the  north 
line  of  section  22,  The  second  (or  central)  drain  is  of 
lo-inch  tile  and  crosses  the  right  of  way  about  2500  feet 
south  of  the  north  branch.  The  third  (or  south)  drain  is 
of  8-inch  tile  and  crosses  the  right  of  way  about  300  feet 
north  of  the  south  line  of  the  proposed  sub-district.  The 
right  of  way  of  the  railroad  company  is  200  feet  in  width 
where  it  runs  through  the  district  and  its  tracks  are  laid  on 
an  embankment  some  seven  or  eight  feet  in  height.  The 
west  line  of  the  embankment  is  about  70  feet  east  of  the 
west  line  of  its  right  of  way.  At  the  point  where  the 
south  drain  crosses  the  right  of  way  a  cast-iron  pipe  three 
and  a  half  to  four  feet  in  diameter  has  been  placed  under 
the  railroad  embankment.  The  bottom  of  this  pipe  is  some 
18  inches  below  the  natural  surface  of  the  ground.  It 
constitutes  the  only  outlet  for  surface  water  through  the 
railway  embankment  within  this  sub-district.     The  work 
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proposed  to  be  done  is  the  construction  of  a  main  tile  drain 
and  two  branches.  The  main  drain  is  to  be  about  2650  feet 
in  length,  consisting  of  920  feet  of  8-inch,  700  feet  of  10- 
inch,  800  feet  of  12-inch  and  200  feet  of  16-inch  tile.  It 
is  to  be  run  in  a  southeasterly  direction  through  a  part  of 
the  Knobloch  land  and  across  the  right  of  way  of  the  rail- 
road at  the  place  where  the  central  drain  now  crosses  the 
same.  All  of  this  string  of  tile,  except  the  180  feet  immedi- 
ately adjoining  the  outlet  on  the  railroad  right  of  way,  is 
to  be  laid  on  the  Knobloch  land.  Branch  No.  i  is  to  be 
of  lo-inch  tile  and  about;  950  feet  in  length.  It  will  com- 
mence at  a  point  300  feet  north  of  the  south  boundary  line 
of  the  sub-district,  at  a  point  about  250  feet  west  of  the 
west  line  of  the  railroad  right  of  way,  and  run  north  to 
join  the  main  drain  at  the  place  where  it  crosses  the  right 
of  way  of  the  railroad.  Branch  No.  2  is  to  be  of  lo-inch 
tile  and  about  1700  feet  in  length.  It  is  to  commence 
about  200  feet  west  of  the  west  line  of  the  right  of  way 
of  the  railroad  at  a  point  opposite  the  point  where  the  north 
drain  now  crosses  the  railroad  right  of  way,  and  run  south- 
r  westerly,  parallel  with  the  right  of  way  of  the  railroad  com- 
pany, until  it  intersects  the  proposed  main  drain.  Branches 
No.  I  and  No.  2  are  to  be  laid  entirely  upon  the  Knobloch 
land.  The  only  work  proposed  to  be  done  on  the  lands 
of  the  railroad  company  is  the  construction  of  the  main 
tile  drain  in  an  easterly  direction  across  its  right  of  way 
for  a  distance  of  approximately  180  feet,  and  to  construct 
a  cpncrete  head-wall  about  45  or  50  feet  east  of  the  east 
side  of  the  railroad  embankment  at  a  point  where  the  pres- 
ent central  drain  empties  into  the  main  open  ditch.  The 
purpose  of  this  wall  is  to  prevent  washing  out  and  caving 
in  of  the  bank  of  the  main  ditch  at  the  point  where  the 
water  from  this  tile  drain  empties  into  the  main  ditch. 

The  first  point  urged  against  the  validity  of  the  order 
establishing  the  district  is  that  the  order  does  not  correctly 
describe  the  boundaries  of  the  proposed  sub-district.     The 
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order  finds  the  lands  that  will  be  affected  by  the  proposed 
work  to  be  as  follows :  Carrie  Rahn,  south  quarter  of  south- 
east quarter  of  southeast  quarter  of  section  i6,  containing 
ID  acres.  Thomas  Hulse,  east  60  acres  of  northeast  quarter 
of  section  21.  John  Knobloch,  all  that  part  west  of  the  rail- 
road in  section  22,  containing  180  acres*  The  Illinois  Cen- 
tral Railroad  Company,  west  half  of  the  right  of  way  in  sec- 
tion 22 J  containing  12  acres,  and  a  strip  across  the  east  half  • 
of  the  right  of  way  four  rods  wide,  being  two  rods  on  each 
side  of  the  proposed  ditch ;  and  certain  public  roads  in  the 
town  of  Tuscola  adjoining  said  lands, — all  in  township  16, 
north,  range  8,  east  of  the  third  principal  meridian,  Doug- 
las county,  Illinois.  It  then  describes  the  boundaries  of  the 
district  as  "beginning  at  the  southwest  comer  of  section  22, 
township  16,  north,  range  8,  east  of  the  third  principal  me- 
ridian, in  Douglas  county,  Illinois;  thence  north  one-half 
mile ;  thence  west  sixty  rods ;  thence  north  nine-sixteenths 
of  a  mile ;  thence  east  one-fourth  of  a  mile  and  thence  south 
one-sixteenth  of  a  mile  to  the  northwest  comer  of  said  sec- 
tion 22;  thence  east,"  etc.,  the  description  continuing  with 
its  various  boundary  lines  to  and  along  the  railroad  and 
then  west  to  the  place  of  beginning.  The  error  complained 
of  is  the  omission  of  one  distance  of  one-sixteenth  mile. 
Instead  of  running  the  bourtdary  line  north  nine-sixteenths 
of  a  mile  and  thence  east,  it  should  have  been  run  north 
eight-sixteenths  or  one-half  mile,  thence  west  one-sixteenth 
mile,  thence  north  one-sixteenth  mile  and  thence  east  one- 
fourth  mile,  and  thence  south  one-sixteenth  mile,  where  it 
would  have  met  the  northwest  corner  of  section  22.  The 
error  placed  the  northwest  corner  of  the  district  twenty  rods 
east  of  where  the  land  description  placed  it,  thereby  omit- 
ting from  the  west  end  of  the  Carrie  Rahn  tract  a  square 
of  about  2]^  acres  and  including  such  a  square  at  the  east 
of  said  tract,  thus  making  the  boundary  line  of  the  district 
intersect  the  north  line  of  section  22  at  a  point  twenty  rods 
east  of  the  northwest  corner  of  that  section,  instead  of 
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meeting  the  northwest  corner  of  said  section  as  described. 
It  is  insisted  that  this  description  is  so  indefinite  and  in- 
sufficient that  the  order  establishing  the  district  is  void. 

In  this  connection  our  attention  is  called  to  Drummer 
Creek  Drainage  District  v.  Roth,  244  111.  68,  which  is  said 
to  be  decisive  of  this  question.  In  that  case  the  error  com- 
plained of  was  made  in  the  description  of  the  boundaries 
of  the  district  in  the  petition  filed  for  the  organization  of 
such  district  The  petition  described  the  boundaries  as  com- 
mencing at  the  north  line  of  section  10,  giving  the  township 
and  range,  etc.,  and  thence  south  to  the  south  line  of  sec- 
tion 15,  and  continued  with  a  description  of  its  various 
boundary  lines,  concluding  with,  *'then  west  to  the  place  of 
beginning,"  but  fixed  no  definite  starting  point  on  the  north 
line  of  section  10.  As  the  petition  was  drawn  it  would  per- 
mit a  variation  in  the  boundary  lines  sufficient  to  make  a 
difference  of  approximately  1280  acres  of  land  in  the  dis- 
trict. It  was  there  pointed  out  that  a  petition  signed  by 
the  requisite  number  of  owners  representing  the  area  re- 
quired by  statute  was  jurisdictional,  and  that  the  petition 
filed  was  defective  both  as  to  its  boundaries  and  the  num- 
ber of  land  owners  and  was  insufficient  to  give  the  court 
jurisdiction  to  proceed  with  the  organization  of  the  district. 
Such  is  not  the  case  in  the  record  before  us.  Here  the 
petition  filed  contained  a  correct  description  of  the  land  the 
commissioners  thought  should  be  included  in  the  proposed 
sub-district,  and  the  error  complained  of  was  made  in  the 
final  order  entered  by  the  court,  wherein  it  attempted  to 
modify  the  description  of  the  lands  as  set  forth  in  the 
original  petition  so  as  to  exclude  from  the  sub-district  cer- 
tain lands  owned  by  Rahn  and  Hulse.  The  original  petition 
filed  was  sufficient  to  give  the  court  jurisdiction  both  of 
the  persons  and  the  subject  matter  of  the  cause  and  au- 
thority to  proceed  with  the  organization  of  the  sub-district. 
The  error  made  in  the  description  of  the  boundaries  of  the 
sub-district  in  the  final  order  did  not  operate  to  divest  the 
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court  of  the  jurisdiction  it  acquired  by  the  filing  of  the 
original  petition.  The  case  before  us  is  different  from  the 
Drummer  Creek  case,  supra,  in  that  the  court  never  acquired 
jurisdiction  in  that  case,  while  in  this  case  the  court  thus 
acquired  full  jurisdiction  both  of  the  persons  and  the  sub- 
ject matter  of  the  action  but  committed  an  error  in  the 
description  of  the  boundaries  of  the  proposed  sub-district 
in  the  final  order  entered  in  the  exercise  of  that  jurisdic- 
tion. What  was  said  in  the  Drummer  Creek  case,  supra, 
has  no  bearing  on  the  question  presented  here. 

While  the  description  of  the  boundaries  of  the  district 
is  erroneous  the  error  complained  of  is  evidently  a  clerical 
one  and  is  of  such  a  character  that  it  could  have  been 
cured  in  the  court  below  had  attention  been  called  to  it  in 
that  court  It  does  not  go  to  the  jurisdiction  of  the  court 
and  in  our  opinion  is  not  of  such  a  character  as  would 
justify  a  setting  aside  of  the  order  establishing  the  sub- 
district.  It  contains  a  description  of  the  lands  included  in 
the  sub-district,  and  as  the  land  is  described  and  its  bound- 
aries set  forth  no  one  could  be  misled  as  to  what  lands 
were  intended  to  be  included  in  the  sub-district. 

The  next  point  made  is  that  the  commissioners  failed 
to  introduce  in  evidence  the  plans  and  specifications  of  the 
proposed  improvement.  Section  59  of  the  act  under  which 
the  sub-district  was  organized  (Kurd's  Stat.  1917,  p.  1109,) 
provides,  among  other  things,  that  the  commissioners  shall 
make  an  examination  of  the  lands  that  are  in  need  of  more 
efficient  drainage,  and  lay  off  and  make  plans  and  specifica- 
tions of  such  additional  work,  and  the  estimate  of  the  cost 
of  the  same,  and  make  a  special  report  of  such  matters  to 
the  court,  wherein  they  shall  describe  all  of  the  lands  to 
be  benefited  or  damaged  by  such  additional  work,  together 
with  the  names  of  the  owners,  etc.  In  the  case  before  us 
the  commissioners  made  this  special  report,  in  which  they 
set  forth  that  they  had  "examined  the  lands  to  be  affected 
by  the  proposed  work"  and  "caused  to  be  prepared  plans, 
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profiles  and  specifications  of  the  proposed  additional  work 
therein  and  an  estimate  of  the  cost  thereof,  which  plans, 
profiles,  specifications  and  estimate  *  *  *  are  herewith 
filed  and  by  reference  made  a  part  of  this  special  report 
and  petition."  In  our  opinion  the  plans,  profiles,  specifica- 
tions and  estimate  thus  referred  to  and  filed  with  the  peti- 
tion were  as  much  a  part  of  the  record  in  that  cause  as  the 
petition  itself,  and  it  was  no  more  necessary  to  specifically 
introduce  the  same  in  evidence  than  it  would  have  been  to 
offer  the  special  report  and  petition  itself,  which  form  the 
basis  for  the  proceeding. 

It  is  next  insisted  that  the  lands  of  the  railroad  com- 
pany will  not  be  benefited  by  the  proposed  improvement  and 
for  this  reason  they  should  not  have  been  included  in  the 
proposed  sub-district.  The  proof  shows  that  a  portion  of 
the  right  of  way  included  in  the  sub-district  is  rented  to 
tenants  for  agricultural  purposes  and  that  water  stands  on 
some  parts  of  this  land  for  a  part  of  the  time  after  heavy 
rains;  also  that  there  is  a  washing  out  or  a  caving  in  of 
the  bank  of  the  main  ditch  at  the  point  where  the  central 
drain  empties  into  it  and  that  this  is  to  be  prevented  by 
building  a  concrete  head-wall  at  that  point,  and  that  it  is 
necessary,  in  order  to  procure  an  outlet  for  the  main  ditch 
of  the  sub-district,  to  pass  through  the  embankment  of  the 
railroad  company.  Section  59  permits  the  inclusion  of  all 
lands  in  a  sub-district  which  will  be  benefited  by  the  drain- 
age system  of  the  proposed  sub-district,  and  of  all  lands 
over  which  the  proposed  ditches  or  drains  of  such  sub- 
district  are  to  be  constructed.  While  there  is  no  satisfac- 
tory proof  in  the  record  that  the  right  of  way  will  be 
benefited  for  railroad  purposes,  it  does  appear  the  company's 
lands  will  receive  some  benefit  for  the  purpose  to  which 
they  are  devoted  other  than  railroad  purposes,  ^nd  that  it 
will  receive  some  benefit  by  the  construction  of  the  head- 
wall,  which  will  prevent  the  further  washing  away  of  the 
banks  of  the  main  ditch  before  it  reaches  the  railroad  em- 
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bankment.  In  cases  of  this  character  the  question  is  not 
how  much  the  lands  in  question  will  be  benefited  by  the 
proposed  improvement,  but  whether  or  not  {hey  will  receive 
any  benefit.  If  they  will,  they  may  properly  be  included  in 
the  district,  leaving  the  question  of  the  extent  of  benefit  for 
determination  when  the  land  is  assessed  and  the  tax  ex- 
tended. In  our  opinion  there  is  sufficient  evidence  in  the 
record  to  warrant  the  inclusion  of  the  portion  of  the  rail- 
road's right  of  way  in  such  sub-district. 

It  is  further  contended  that  certain  lands  are  included 
in  the  order  organizing  the  district  which  were  not  men- 
tioned in  the  original  petition  and  as  to  which  no  find- 
ings were  made,  and  that  certain  other  lands  are  omitted 
from  the  district  which  the  proof  shows  will  be  benefited 
by  the  proposed  improvement.  We  gather  from  the  record 
that  the  latter  tract  is  the  portion  of  the  Carrie  Rahn  lands 
which  was  erroneously  omitted  in  the  description  of  the 
boundaries  of  the  district  in  the  final  order  entered  by  the 
court.  In  our  opinion  neither  of  tliese  objections  is  well 
taken.  Section  60  of  the  act  provides,  whenever  the  pro- 
ceeding for  the  organization  of  a  drainage  district  or  any 
assessment  of  damages  or  benefits  is  invalid  as  to  one  or 
more  tracts,  or  any  tract  h^as  been  omitted  by  reason  of 
clerical  error,  mistake  or  want  of  proper  notice,  the  same 
shall  not  invalidate  the  proceedings  or  assessment  but  that 
a  new  proceeding  may  be  commenced  by  the  commissioners 
against  the  owners  of  such  land  to  have  such  land  prop- 
erly included  in  the  district  and  assessed.  And  in  Hans- 
meyer  v.  Indian  Creek  Drainage  District,  284  111.  458,  where 
similar  objections  were  urged,  we  held  the  statute  did  not 
require  that  all  lands  that  will  be  benefited  must  be  included 
in  the  district,  as  it  provides  a  means  for  adding  to  a  dis- 
trict such  omitted  lands.  The  conclusion  reached  in  that 
case  is  controlling  here. 

By  reason  of  the  clerical  error  in  the  description  of  the 
boundaries  of  the  sub-district  in  the  final  order  the  judg- 
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ment  will  be  reversed  and  the  cause  remanded  to  the  county 
court  of  Douglas  county,  with  directions  to  amend  the  order 
entered  by  making  the  proper  correction  in  the  description 
of  the  boundaries  of  the  sub-district.  In  all  other  respects 
the  judgment  of  the  county  court  will  be  affirmed. 

Reversed  in  part  and  remanded,  with  directions. 


(No.  12824. — Reversed  and  remanded.) 

The  Rooks  Creek  Evangeucal  Lutheran  Church, 
Appellant,  vs.  The  First  Lutheran  Church  of  Pon- 
TiAC,  Appellee. 

Opinion  filed  October  ^7,  ipip — 'Rehearing  denied  Dec.  5,  ipip. 

1.  Deeds — conditions  subsequent  are  preferred  to  conditions 
precedent.  Where  the  words  of  a  condition  in  a  deed  are  of  doubt- 
ful meaning  the  courts  prefer  to  construe  the  condition  as  subse- 
quent rather  than  precedent  and  to  give  a  present  estate  liable  to 
be  divested  rather  than  to  defer  the  vesting. 

2.  Same — distinction  between  a  condition  subsequent  and  a 
covenant.  The  chief  distinction  between  a  condition  subsequent 
and  a  covenant  pertains  to  the  remedy  in  the  event  of  a  breach, 
which  in  the  former  subjects  the  estate  to  a  forfeiture  and  in  the 
latter  is  merely  a  ground  for  recovery  of  damages,  and  while  the 
addition  of  a  clause  providing  for  re-entry  or  forfeiture  shows  an 
intention  to  impose  a  condition  subsequent  such  a  clause  is  not 
essential. 

3.  Same — intention  of  parties  controls  in  determining  whether 
a  condition  subsequent  or  a  covenant  is  included  in  a  deed.  The 
words  "on  condition"  may  introduce  a  covenant  in  a  deed  as  well 
as  a  condition  subsequent,  and  whether  a  clause  shall  be  construed 
to  be  a  condition  subsequent  or  a  covenant  depends  on  the  intention 
of  the  parties  to  the  deed. 

4.  Same — when  clause  creates  a  condition  subsequent  and  not  a 
covenant.  Where,  as  a  part  of  the  consideration  for  the  deed  and 
not  a  mere  incident  thereto,  the  trustees  of  a  church  congregation 
convey  to  a  similar  society  a  lot  with  a  church  building  thereon  on 
condition  that  the  grantee  church  "be  and  remain  connected  with" 
a  particular  synod  of  the  church  organization,  the  words  used  cre- 
ate a  condition  subsequent  and  not  a  covenant. 
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Appeai*  from  the  Circuit  Court  of  Livingston  county; 
the  Hon.  G.  W.  Patton,  Judge,  presiding. 

TuESBURG,  Wilson  &  Armstrong,  for  appellant. 

Adsit  &  Thompson,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  in  ejectment  brought  in  the  circuit 
court  of  Livingston  county  by  appellant  against  appellee  to 
recover  certain  real  estate  in  Pontiac.  After  a  hearing  be- 
fore the  court  and  jury  the  court  instructed  the  jury  to  find 
for  appellee  and  the  verdict  was  so  returned.  The  cause 
was  then  appealed  to  this  court. 

On  March  6,  1907,  appellant  conveyed  by  warranty  deed 

to  appellee,  botti  being  religious  corporations  duly  organized 

under  the  laws  of  this  State,  lot  5  in  block  61  in  the  original 

town  of  Pontiac.    That  deed  reads  as  follows : 

"This  indenture  witnesseth,  that  the  grantor,  the  Rooks  Creek 
Evangelical  Lutheran  Church  of  Rooks  Creek  township,  Livingston 
county,  Illinois,  by  Lewis  B.  Shay,  Andrew  F.  Johnson  and  John 
Carlson,  its  trustees,  of  the  county  of  Livingston  and  State  of  Illi- 
nois, for  and  in  consideration  of  the  sum  of  one  dollar,  and  in 
order  to  carry  into  effect  a  resolution  adopted  by  the  members  of 
said  church  at  a  meeting  held  as  hereinafter  set  forth,  convey 
and  warrant  to  the  First  Lutheran  Church  of  Pontiac,  whose  trus- 
tees are  James  M.  Mitchell,  Julius  Johnson,  Peter  Peterson,  P.  J. 
Sjoborg  and  Ole  Erickson,  to  them  and  their  successors  in  office, 
county  of  Livingston  and  State  of  Illinois,  the  following  described 
real  estate,  to-wit:  Lot  five  (5)  in  block  sixty-one  (61)  in  the 
original  town  (now  city)  of  Pontiac,  in  Livingston  county,  Illinois. 

"Resolution  hereinabove  referred  to: 

"  'Whereas  Rooks  Creek  Evangelical  Lutheran  Church  at  Rooks 
Creek  township,  Livingston  county,  Illinois,  did  in  the  year  1894- 
1895  purchase  a  church  building  and  lot  for  the  purpose  of  estab- 
lishing a  station  for  worship  in  the  city  of  Pontiac  for  members  of 
said  congregation  and  others;  and  whereas  said  church  building 
was  duly  dedicated  for  worship  by  the  officials  of  the  Hauges  Luth- 
eran Synod  (of  which  said  Rooks  Creek  church  was  and  still  is  a 
member)  according  to  the  teachings  and  rules  of  said  synod,  and 
said  worship  and  other  mission  work  has  been  continually  kept  up 
by  the  members  of  said  church;  and  whereas  the  pastor,  O.  O.  Ris- 
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wold,  now  in  the  service  of  said  church,  has  solicited  subscriptions 
for  the  organization  of  an  independent  church  in  the  city  of  Pon- 
tiac,  consisting  of  the  original  members  of  said  Rooks  Creek  Evan- 
gelical Lutheran  Church  and  others  now  living  in  and  near  the 
city  of  Pontiac,  and  said  members  desire  to  maintain  their  con- 
nection with  said  synod;  and  whereas  it  appears  proper  for  the 
permanent  establishment  of  said  independent  church  to  connect 
with  some  Lutheran  synod,  and  for  the  purpose  of  avoiding' strife 
and  contention  in  the  said  city  of  Pontiac,  where  there  apparently 
is  no  room  for  more  than  one  Lutheran  church  to  succeed,  it  seems 
to  us  reasonable  and  proper  and  in  accordance  with  the, christian 
practices  where  peace  is  predominating  and  local  success  desired, 
that  the  new  church,  composed  as  above  set  forth,  should  unite  with 
the  synod  already  established  in  said  city,  and,  if  possible,  to  divide 
pastoral  service  with  said  Rooks  Creek  church: 

"  'Therefore  be  it  resolved,  the  board  of  trustees  for  Rooks 
Creek  Evangelical  Lutheran  Church  be  and  are  hereby  author- 
ized to  convey  and  transfer  to  the  said  church  in  Pontiac  lot  5, 
block  61,  in  the  original  town  (now  city)  of  Pontiac,  together  with 
the  church  building  thereon,  subject  to  the  indebtedness  thereon 
due  to  A.  Erickson,  Th.  Ryerson  and  R.  Aarvig,  on  condition  that 
said  church  be  and  remain  connected  with  the  Haugcs  Lutheran 
Synod. 

**  ^Adopted  by  the  Rooks  Creek  Evangelical  Lutheran  congrega- 
tion at  their  regularly  appointed  annual  meeting,  held  at  the  First. 
Lutheran  Church  of  Pontiac,  111.,  Feb.  7,  1907. 

"  'O.  O.  Riswold,  Chairman ;  *  O.  S.  Ryerson,  Temporary  Sec- 
retary.' 

"Dated  this  sixth  (6)  day  of  March,  A.  D.  1907. 

Lewis  B.  Shay,  (Seal) 

Andrew  F.  Johnson,  (Seal) 
John  Carlson,  (Seal) 

Trustees  of  the  Rooks  Creek  Evangelical  Lutheran  Church." 

The  deed  vyras  delivered  to  appellee  March  8,  1907,  and 
duly  recorded  on  June  17,  1907.  The  appellee  corporation, 
after  the  delivery  of  the  deed,  entered  into  the  possession 
of  said  lands  and  premises  and  still  remains  in  possession. 
It  was  not  then,  and  never  has  since  become,  connected  with 
the  Haiiges  Lutheran  Synod.  In  M^iy,  191 1,  the  appellee 
corporation  regularly  adopted,  at  a  regular  session  of  the 
corporation,  a  revised  constitution,  which  provided,  among 
other  things,  that  they  recognized  the  necessity  of  maintain- 
ing some  connection  with  a  Lutheran  body  in  order  to  se- 
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cure  the  services  of  regularly  trained  and  ordained  pastors 
in  good  standing,  but  that  as  the  membership  of  the  church 
was  then  made  up  of  various  nationalities  and  people  com- 
ing from  different  Lutheran  synods,  it  was  deemed  expedi- 
ent for  the  present,  until  action  shall  have  been  taken  as 
hereinafter  provided,  to  remain  as  an  independent  organi- 
zation synodically,  "provided,  however,  that  this  section 
shall  not  be  construed  as  a  repudiation  of  one  certain  clause 
set  forth  in  a  deed  conveying  the  church  property  on  the 
comer  of  Oak  and  Water  streets  to  the  First  Lutheran 
Church  of  Pontiac,  namely,  that  the  church  'be  and  remain 
connected  with  the  Hauges  Lutheran  Synod.'  "  It  appears 
from  the  record  that  the  appellee  church  never  joined  the 
Hauges  Synod,  but  that  in  January,  19 18,  it  joined  the 
Evangelical  Lutheran  Synod  of  Northern  Illinois.  We  do 
not  deem  that  the  transactions  since  the  execution  of  this 
deed  are  necessarily  controlling,  but  have  stated  them  so 
that  all  the  circumstances  in  connection  with  the  transaction 
may  be  in  mind  in  construing  this  deed. 

It  is  contended  by  counsel  for  appellant  that  the  deed 
conveyed  the  land  first  upon  a  condition  precedent  that  the 
appellee  church  should  become  connected  with  the  Hauges 
Synod ;  and  second,  on  a  condition  subsequent  that  it  should 
remain  connected  with  said  synod.  Counsel  for  the  appellee 
argue  that  the  language  of  the  deed,  if  construed  as  a  con- 
dition, must  be  construed  as  a  single  condition,  and  that 
is,  that  the  grantee  church  should  have  a  continuing  con- 
nection with  said  Hauges  Synod ;  that  as  these  two  provi- 
sions or  conditions  in  the  deed  are  connected  by  the  con- 
junction "and,"  both  clauses  must  be  construed  together  as 
one  condition,  (6  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 
505,)  and  that  by  this  same  authority^  if  the  language  does 
create  a  double  condition,  neither  condition  is  required  to 
be  performed  before  the  vesting  of  the  title. 

We  do  not  think  the  clause  in  the  deed  should  be 
construed  as  a  condition  precedent.     It  is  disclosed  by  the 
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wording  of  the  deed  that  at  the  time  it  was  executed  the 
Rooks  Creek  congregation  was  aware  that  its  pastor  was 
organizing  an  independent  Lutheran  church  in  Pontiac ;  that 
it  was  not  the  intention  of  the  Pontiac  church  to  then  be 
connected  with  the  Hauges  Synod  or  any  other  synod ;  that 
it  was  evidently  the  desire  of  the  Rooks  Creek  congregation 
to  transfer  its  property  at  once  to  the  new  congregation  in 
order  that  there  would  not  be  two  Lutheran  churches  in 
said  city.  The  resolution  on  which  the  deed  was  executed 
provided  for  immediate  conveyance,  and  the  deed  was  duly 
executed  shortly  after  the  passage  of  the  resolution.  We 
do  not  think  it  can  be  fairly  argued  that  the  deed  either  ex- 
pressly or  impliedly  provided  that  the  grantee  church  should 
first  join  said  synod  before  the  title  passed.  The  grantee 
church  was  placed  in  possession  of  the  property  in  question 
and  remained  in  undisturbed  possession,  without  objection 
on  the  part  of  the  grantor  church,  for  nearly  twelve  years. 
There  is  nothing  in  the  language  of  the  deed,  or  in  the 
resolution  under  which  the  deed  was  executed,  which  made 
it  necessary  that  the  connection  with  the  synod  should  be 
made  before  the  title  vested  in  the  grantee.  This  connection 
with  the  synod  could  be  made  contemporaneously  with  or 
subsequent  to  the  vesting  of  the  title,  equally  as  well  as  prior 
thereto.  Courts  prefer  conditions  subsequent  to  conditions 
precedent,  and  when  the  words  are  of  doubtful  meaning  the 
courts  prefer  to  construe  the  conditions  as  subsequent,  so 
as  to  give  a  present  estate  liable  to  be  divested  rather  than 
to  defer  the  vesting.  (Phillips  v.  Gannon,  246  111.  98,  and 
authorities  cited;  Nozvak  v.  Dombrozvski,  267  id.  103.)  "If 
the  act  or  condition  required  do  not  necessarily  precede  the 
vesting  of  the  estate  but  may  accompany  or  follow  it,  and 
if  the  act  may  as  well  be  done  after  as  before  the  vesting 
of  the  estate,  or  if,  from  the  nature  of  the  act  to  be  per- 
formed and  the  time  required  for  its  performance,  it  is 
evidently  the  intention  of  the  parties  that  the  estate  shall 
vest  and  the  grantee  perform  the  act  after  taking  posses- 
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sion,  then  the  condition  is  subsequent"  (Tiedeman  on  Real 
Property, — 3d  ed. — sec.  202.)  Under  the  rules  laid  down 
by  these  authorities,  as  applied  to  the  facts  in  this  case,  it 
must  be  held  that  the  wording  of  the  deed  in  question,  if 
held  to  be  a  condition,  creates  a  condition  subsequent,  the 
performance  of  which  did  not  necessarily  precede  the  vest- 
ing of  the  title. 

The  deciding  and  crucial  question  in  this  case,  however, 
is  whether  the  deed  in  question  is  so  worded  as  to  create 
a  condition  subsequent  or  a  mere  covenant.  It  must  be 
conceded  that  the  words  "on  condition,"  in  a  deed,  are  apt 
words  to  create  a  condition,  yet  such  words  have  often 
been  construed,  in  view  of  the  context,  as  creating  a  cove- 
nant rather  than  a  condition.  (2  Devlin  on  Real  Estate, — 
3d  ed. — sec.  971 ;  Nowak  v.  Dombrowski,  supra.)  One  of 
the  most  important  considerations  in  determining  whether 
a  clause  is  a  condition  subsequent  or  something  else  is  the 
presence  or  absence  of  a  clause  providing  for  re-entry  by 
the  grantor  or  his  heirs  or  for  forfeiture  of  the  estate  for 
a  breach.  (Koch  v.  Streiiter,  232  111.  594.)  Such  a  clause, 
while  not  indispensable,  is  always  important  as  evidence 
of  an  intention  to  impose  a  condition  subsequent,  and  will 
make  certain  that  which,  in  its  absence,  is  left  open  to  con- 
struction. (Druecker  v.  McLaughlin,  235  111.  367.)  It  is 
diflficult  to  say  with  any  degree  of  precision  when  lan- 
guage importing  a  condition  will  be  construed  as  a  covenant. 
"The  general  rule  undoubtedly  is  that  courts  wilt  incline  to 
construe  language,  wherever  it  is  possible  to  do  so,  into  a 
covenant  rather  than  a  condition.  Still,  if  it  is  the  clear 
intention  of  the  parties  to  create  an  estate  upon  condition 
subsequent  the  courts  must  give  effect  to  the  intention  of 
the  parties."  (2  Devlin  on  Deeds,  gyod;  7  R.  C.  L.  1086.) 
It  has  been  held  that  a  covenant  or  condition  may  be  created 
by  the  same  words.  The  chief  distinction  between  a  con- 
dition subsequent  and  a  covenant  pertains  to  the  remedy 
in  the  event  of  a  breach,  which  in  the  former  subjects  the 
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estate  to  a  forfeiture  and  in  the  latter  is  merely  a  ground 
for  recovery  of  damages.  Whether  a  clause  shall  be  con- 
strued to  be  a  condition  subsequent  or  of  covenant  must 
depend  upon  the  contract  or  circumstances  and  the  intention 
of  the  party  creating  the  estate.  (12  Corpus  Juris,  411.) 
According  to  the  weight  of  authority,  a  clause  only  operates 
as  a  condition  when  it  is  apparent,  from  the  whole  scope 
of  the  instrument,  that  it  was  intended  so  to  operate, — or, 
in  other  words,  there  is  no  technical  rule  but  the  courts 
are  bound  in  each  case  to  ascertain  the  intent  and  give  the 
instrument  effect  accordingly.  The  intention  of  the  parties 
as  ascertained  from  the  insti:ument  itself  will  be  enforced 
when  this  can  be  done  consistently  with  the  rules  of  law.  < 
(Woodruff  V.  Woodruff,  i  L.  R.  A.  (N.  J.)  380,  and  au- 
thorities cited  in  note ;  Victoria  Hospital  Ass'n  v.  All  Per- 
sons, 169  Cal.  455.)  A  covenant  is  an  agreement  duly 
made  between  the  parties  to  do  or  not  to  do  a  particular  act. 
Bald  v.  Nuemberger,  267  111.  616,  and  authorities  cited. 

It  is  argued  by  counsel  for  appellee  that  the  clause,  "on 
condition  that  said  church  be  and  remain  connected,"  etc., 
is  not  the  whole  consideration  but  only  part  of  it,  and  that 
the  conveyance  in  question  was  not  voluntary;  that  the 
consideration  therefor  was  the  establishment  of  a  single 
Lutheran  church  in  Pontiac  and  the  payment  of  the  mort- 
gage debt  of  $1600,  and  the  promise  of  the  Pontiac  church 
(appellee  herein)  to  be  connected  with  the  Hauges  Synod; 
that  this  promise  to  be  connected  with  the  Hauges  Synod 
being  only  a  part  of  the  consideration,  therefore  the  fail- 
ure to  perform  it  could  not  defeat  the  whole  title  and  right 
of  the  Pontiac  church  to  the  premises;  that  such  promise 
should  be  construed  as  a  covenant  and  not  as  a  condition; 
that  it  has  been  held  where  a  clause  claimed  to  be  a  condi- 
tion was  only  part  of  the  consideration  that  it  was  merely 
a  covenant  or  promise  and  not  a  condition ;  (  Victoria  Hos- 
pital Ass'n  V.  All  Persons,  supra;)  that  it  has  also  been  held 
that  where  a  conveyance  is  not  purely  voluntary  and  there  is 
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consideration  other  than  the  clause  of  condition  or  cove- 
.  nant,  such  condition  will  not  be  held  to  be  a  condition  sub- 
sequent {Rawson  v.  School  District,  83  Am.  Dec.  670.) 
It  is  further  insisted  by  counsel  for  appellee  that  the  amount 
of  the  mortgage  mentioned  in  the  deed  was  a  part  of  the 
purchase  money,  and  under  the  form  of  the  deed  it  must 
be  held  that  the  grantee  assumed  the  payment  of  this  mort- 
gage debt ; .  that  no  precise  and  formal  words  are  necessary 
to  impose  upon  a  grantee  an  engagement  to  pay  off  a  mort- 
gage but  the  inquiry  is  as  to  the  intention  of  the  parties. 
(Brosseau  v.  Lowy,  209  111.  405,  and  cases  cited.)  It  is 
argued  just  as  earnestly  by  counsel  for  appellant  that  the 
•  grantee  in  this  deed  did  not  assume  and  agree  to  pay  the 
incumbrance ;  that  the  property  was  primarily  liable  for  the 
mortgage,  and  that  under  the  reasoning  of  this  court  in  Ray 
V.  Lobdell,  213  111.  389,  it  must  be  held  that  the  grantee 
only  took  the  equity  of  redemption  in  incumbered  property 
and  therefore  was  not  personally  liable  to  pay  said  indebt- 
edness; that  therefore  it  cannot  properly  be  held  that  tlie 
mortgage  indebtedness  was  a  part  of  tlie  consideration.  It 
is  also  argued  by  counsel  for  appellee  that  the  absence  of 
any  remedy  under  the  covenant  will  not,  by  itself,  make 
into  a  condition  language  which  is  not  so  framed  as  to 
warrant  in  law  such  interpretation ;  that  the  provision  with 
reference  to  the  connection  with  the  Hauges  Synod  was  a 
mere  incident  of  the  consideration  and  not  its  principal 
feature. 

We  cannot  hold  that  the  connection  with  the  Hauges 
Synod  was  a  mere  incident  to  the  consideration.  Consider- 
ing the  words  of  the  resolution  in  connection  with  the  rest 
of  the  deed,  we  are  of  the  opinion  that  the  grantors  in- 
tended the  connection  with  the  Hauges  Synod  to  be  one  of 
the  principal  considerations  upon  which  the  title  was  con- 
veyed. The  words  used  were  apt  words  creating  a  con- 
dition subsequent,  and  where  the  terms  are  distinctly  and 
plainly  terms  of  condition,  where  the  whole  provision  pre- 
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cisely  satisfies  the  requirements  of  the  definition,  and  where 
the  transaction  has  nothing  in  its  nature  to  create  any  in- 
congruity, there  is  no  room  for  refinement  and  no  ground 
for  refusing  to  assign  to  the  subject  its  predetermined  legal 
character.  In  such  a  case  the  law  attaches  to  the  act,  and 
ascribes  to  it,  a  definite  significance,  and  the  parties  cannot 
be  heard  to  say,  where  there  is  no  imposition,  no  fraud, 
no  mistake,  that  although  they  deliberately  made  a  condi- 
tion, and  nothing  but  a  condition,  they  yet  meant  that  it 
should  be  enforced  as  a  covenant.  {Blancliard  v.  Detroit, 
Lansing  and  Michigan  Railroad  Co,  31  Mich.  42;  see,  also. 
United  States  v.  Oregon  and  California  Railroad  Co.  186 
Fed.  Rep.  861.)  The  action  on  the  covenant  would  not 
give  appellant  an  adequate  remedy.  There  were  apt  words 
of  consideration.  There  is  here  largely  an  absence  of  other 
consideration  and  also  an  absence  of  other  remedy.  In  dis- 
cussing a  somewhat  similar  question  it  has  been  said:  "If 
the  vendee  had  altogether  failed  in  the  performance  of  his 
agreement  as  to  the  vendor,  would  it  have  been  an  adequate 
remedy  to  the  vendor  to  give  him  an  action  of  covenant? 
It  is  manifest  it  would  not."  (Bear  v.  Whisler,  7  Watts, 
144.)  In  the  light  of  all  the  facts  in  the  case  the  same 
mav  be  said  here.  The  facts  and  circumstances  as  disclosed 
by  the  record,  including  the  recognition  by  the  grantee  in 
its  action  thereafter,  all  unite  in  tending  to  show  that  a  con- 
dition rather  than  a  covenant  was  intended  by  the  words 
of  this  deed.  The  only  thing  that  could  make  such  position 
stronger  would  be  words  of  re-entry  or  forfeiture  in  the 
deed,  and  these,  as  the  authorities  show,  are  not  necessary 
or  indispensable  in  order  to  create  a  condition. 

The  judgment  will  therefore  be  reversed  and  the  cause 
remanded  for  further  proceedings  in  harmony  with  the 
views  herein  expressed.  Reversed  and  remanded. 
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(No.  12541. — Judgment  affirmed.) 
Th^  City  of  Chicago,  Defendant  in  Error,  vs.  Fred  A. 

Mayer,  Plaintiff  in  Error. 

Opinion  filed  October  21,  i^i^ — Rehearing  denied  Dec.  4,  igig. 

1.  Ordinances — whether  ordinance  is  unreasonable  is  question 
for  court.  Whether  a  particular  ordinance  is  unreasonable  and  void 
is  a  question  for  the  court  and  not  for  the  jury,  and  where  a  jury 
has  been  waived  and  all  the  questions  are  being  tried  before  the 
court,  evidence  may  be  offered  to  prove  the  ordinance  unreasonable. 

2.  Same — presumption  is  in  favor  of  an  ordinance-^— burden  of 
proof.  The  presuniptioh  is  in  favor  of  the  validity  of  an  ordinance, 
and  it  is  incumbent  upon  anyone  who  seeks  to  have  it  set  aside  as 
unreasonable,  to  show  affirmatively,  by  clear  proof,  wherein  such 
unreasonableness  exists. 

3.  Same — evidence  calling  for  conclusion  of  witness  as  to  rea- 
sonableness of  ordinance  is  not  admissible.  Where  an  ordinance 
fixing  rates  for  hauling  is  attacked  as  unreasonable,  evidence  of- 
fered in  the  form  of  a  conclusion  of  the  witnesses  as  to  whether  or 
not  the  charges  fixed  are  confiscatory  is  not  admissible. 

4.  Public  utilities — individual  expressman  is  not  a  common 
carrier  within  meaning  of  Public  Utilities  act.  Although  express- 
men are  common  carriers  as  that  term  is  generally  understood,  the 
definition  of  a  "common  carrier"  in  the  Public  Utilities  act  does 
not  include  every  man  who  does  hauling  and  transfers  baggage, 
and  there  is  no  intention  shown  by  the  act  to  put  the  business  of 
ordinary  expressmen  in  cities  and  towns  under  the  control  of  the 
Public  Utilities  Commission. 

5.  Statutes — courts  zvill  adopt  such  a  construction  as  was  rea- 
•  sonably  intended  by  legislature.    In  construing  a  statute  courts  will 

consider  the  language  used  in  the  act,  the  evil  to  be  remedied  and 
the  object  to  be  attained,  and  where  a  literal  construction  of  the 
statute  will  result  in  great  injustice  and  lead  to  consequences  not 
contemplated  by  ihe  legislature,  the  courts  will,  if  possible,  adopt 
a  more  reasonable  construction. 

Writ  of  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Hugh  J.  Kearns,  Judge,  presiding. 

Brady,  Ruti^edce  &  Devaney,  (Andrew  Rutledge, 
of  counsel,)  for  plaintiff  in  error. 
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Samuei*  a.  Ettelson,  Corporation  Counsel,  and  Harry 
B.  Mii.i,ER,  (Daniel  Webster,  of  counsel,)  for  defend- 
ant in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  a  writ  of  error  sued  out  to  review  the  judgment 
of  the  municipal  court  of  Chicago  in  a  proceeding  wherein 
Fred  A.  Mayer,  plaintiff  in  error,  who  was  engaged  in  the 
moving  and  express  business  in  Chicago,  was  fined  $50  and 
costs  for  the  violation  of  an  ordinance  of  the  city  of  Chi- 
cago which  fixed  the  rates  to  be  charged  for  the  transpor- 
tation of  goods,  wares  .and  merchandise  in  said  city. 

Plaintiff  in  error  has  been  engaged  in  the  moving  and 
express  business  for  a  long  time  in  Chicago  and  contracts 
with  persons,  generally,  who  desire  his  services.  In  this 
work  he  uses  four  auto  trucks  and  various  horse-drawn 
wagons.  The  complaining  witness,  Mrs.  Viola  Neely,  c*alled 
up  his  place  of  business  on  the  telephone  and  requested  to 
have  her  household  goods  moved  from  her  then  residence 
to  another  in  the  city.  She  testified  that  she  understood 
that  he  was  to  move  her  goods  for  $18.  He  charged  her 
$30.50.  There  is  some  question  in  the  case  as  to  whether 
or  not  Mrs.  Neely  understood  from  the  telephone  conver- 
sation what  was  to  be  charged  her  for  the  moving,  but 
there  can  be  no  question  that  the  charge  made  was  largely 
in  excess  of  the  rate  allowed  by  said  ordinance. 

Counsel  for  plaintiff  in  error  argue  that  the  ordinance 
in  question  is  unreasonable,  unjust  and  confiscatory,  and 
therefore  unconstitutional  and  void,  and  that  plaintiff  in 
error  should  have  been  allowed  to  show  that  fact  when  he 
offered  evidence  tending,  as  he  claims,  to  prove  it.  Whether 
a  particular  ordinance  is  unreasonable,  and  therefore  void, 
is  a  question  for  the  court  and  not  for  the  jury.  (City  of 
Lake  View  v.  Tate,  130  111.  247;  Hawes  v.  City  of  Chi- 
cago, 158  id.  653;  Harris  y.  People,  218  id.  439;  2  Dillon 
on  Mun.  Corp. — ^^Sth  ed. — sec.  599.)     Plaintiff  in  error  in 
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this  case  waived  a  jury  and  all  questions  were  tried  before 
the  court,  therefore  the  evidence  could  be  properly  offered 
at  the  time  the  case  was  being  heard  on  the  merits.  The  pre- 
sumption is  in  favor  of  the  validity  of  an  ordinance,  and 
it  is  incumbent  upon  anyone  who  seeks  to  have  it  set  aside 
as  unreasonable,  to  point  out  or  show  affirmatively,  by  clear 
and  definite  proof,  wherein  such  unreasonableness  exists. 
(Chicago  and  Alton  Railway  Co.  v.  Averill,  224  III.  516; 
City  of  Chicago  v.  Shaw  Livery  Co,  258  id.  409.)  For  the 
purposes  of  this  litigation  it  is  immaterial  whether  the  cost 
of  the  operation  of  the  express  business  was  eighty  per  cent 
higher  than  it  was  when  the  ordinance  was  passed.  The 
only  question  to  be  decided  by  the  court  was  whether  or 
not  plaintiff  in  error  could,  under  the  ordinance  rates,  re- 
ceive a  fair,  just  and  reasonable  return  on  the  money  in- 
vested by  him  in  his  business.  The  form  in  which  the 
offer  of  this  evidence  was  made  was  practically  the  offer 
of  the  conclusion  of  the  witnesses  as  to  whether  or  not  the 
charges  fixed  by  the  municipal  ordinance  were  confiscatory. 
Witnesses  "must  not  usurp  the  province  of  the  court  and 
jury  by  drawing  those  conclusions  of  law  and  fact  upon 
which  the  decision  of  the  case  depends."  (Jones  on  Evi- 
dence,— 2d  ed. — sec.  372.)  The  evidence  offered  was  not 
properly  admissible  because  it  called  for  the  conclusion  of 
the  witnesses  upon  the  ultimate  facts.  (Martin  v.  Herts, 
224  111.  84;  People  V.  Paisley,  288  id.  310.)  The  trial 
court,  therefore,  was  not  in  error  in  refusing  to  admit  the 
testimony  in  the  form  in  which  it  was  offered. 

Counsel  for  plaintiff  in  error  further  argue  that  the  city 
of  Chicago  had  no  power  to  fix  rates  to  be  charged  by  ex- 
pressmen, because  said  ordinance  had  been  repealed,  in  ef- 
fect, by  the  Public  Utilities  act,  and  that  the  Public  Utilities 
Commission  is  the  only  body  in  the  State  to  fix  rates  under 
which  plaintiff  in  error,  and  others  in  a  similar  business, 
can  operate.  There  can  be  no  question,  under  the  authori- 
ties, that  expressmen  are  common  carriers,  as  that  terra  is 
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ordinarily  understood.  (Hincfdiffe  v.  Wenig  Teaming  Co. 
274  III.  417;  Parmeleew.  Lowitz,  74  id.  116;  Public  Utili- 
ties Com.  V.  Monarch  Refrigerating  Co.  267  id.  528 ;  i  Bou- 
vier's  Law  Diet. — Rawle's  Rev.  3d  ed.— ^53.)  This  being 
so,  the  legislature  could  grant  to  the  Public  Utilities  Com- 
mission the  power  of  regulating  and  controlling  all  express 
business,  whether  done  by  companies  or  individuals.  The 
decisive  question  involved  here  is  whether  or  not,  under 
the  present  Public  Utilities  act,  it  has  so  provided  as  to  an 
express  business  such  as  plaintiff  in  error  conducts.  Para- 
graph (&)  of  section  10  of  said  act  provides:  "The  term 
'common  carrier,'  when  used  in  this  act,  includes  all  rail- 
roads, street  railroads,  express  companies,  private  car  lines, 
sleeping  car  companies,  fast  freight  lines,  steamboat  lines 
and  other  common  carriers  by  water,  and  every  corpora- 
tion, company,  association,  joint  stock  company  or  associa- 
tion, firm,  partnership  or  individual,  their  lessees,  trustees, 
or  receivers  appointed  by  any  court  whatsoever,  owning, 
operating  or  managing  any  such  agency  for  public  use  in 
the  transportation  of  persons  or  property  within  this  State." 
(Hurd's  Stat.  19 17,  p.  2284.)  It  would  seem  clear  that 
the  business  of  plaintiff  in  error  is  not  that  of  a  street  rail- 
road, express  company,  private  car  line,  sleeping  car  com- 
pany, fast  freight  line,  steamboat  line  or  other  common  car- 
rier by  water,  as  those  terms  are  used  in  this  act. 

In  construing  a  statute  the  chief  purpose  is  to  ascertain 
the  intention  of  the  legislature.  The  intention  of  the  law- 
makers is  the  law.  Such  intention  is  to  be  gathered  from 
the  necessity  or  reason  of  the  enactment  and  meaning  of 
the  words,  enlarged  or  restricted  according  to  their  real  in- 
tent. In  determining  the  meaning  of  statutes  the  court  will 
have  regard  to  the  circumstances  and  objects  sought  to  be 
obtained  by  the  statute.  Courts  will  always  consider  the 
language  used  by  the  legislature,  the  evil  to  be  remedied  and 
the  object  to  be  attained.  To  find  such  intent,  the  whole 
act,  as  well  as  the  law  existing  prior  to  its  passage,  any 
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changes  in  the  law  made  by  the  act  and  the  apparent  motive 
for  making  such  changes,  will  be  weighed  and  considered. 
When  the  intention  can  be  collected  from  the  statute,  words 
may  be  modified  or  altered  so  as  to  obviate  all  inconsistency 
with  such  intention.  It  is  a  well  established  rule  in  con- 
struing statutes,  that  when  great  inconvenience  or  absurd 
consequences  will  result  from  a  particular  construction  that 
construction  should  be  avoided,  unless  tlie  meaning  of  the 
legislature  be  so  plain  and  manifest  that  avoidance  is  im- 
possible. When  the  literal  enforcement  of  a  statute  would 
result  in  great  injustice  and  lead  to  consequences  which 
the  legislature  could  not  have  contemplated,  the  courts  are 
bound  to  presume  that  such  consequences  were  not  intended 
and  adopt  a  construction  that  it  may  be  reasonable  to  pre- 
sume was  contemplated  by  the  legislature.  (Hoyne  v.  Dan- 
isch,  264  111.  467 ;  Warner  v.  King,  267  id.  82 ;  People  v. 
Highway  Comrs,  270  id.  141.)  Having  these  rules  of  con- 
struction in  mind,  it  is  obvious  that  the  legislature  did  not 
intend,  when  it  defined  "common  carrier,"  that  the  term 
should  be  understood,  under  the  act,  to  include  every  per- 
son who  carried  or  transferred  baggage  or  carried  on  any 
sort  of  express  business,  even  though  he  only  used  one  horse 
and  an  express  wagon.  It  intended  only  to  put  wuthin  the 
jurisdiction  of  the  Public  Utilities  Commission,  railroads, 
street  railroads,  express  companies  and  all  other  companies 
organized  for  the  purpose  of  carrying  on  a  large  and  ex- 
tensive business  as  a  common  carrier.  This  conclusion  is 
strengthened  as  to  the  intention  of  the  legislature  w-hen  we 
read  in  connection  with  the  definition  of  "common  carrier," 
the  definitions  of  "transportation,"  "express  company," 
"company,"  "corporation,"  and  other  words  in  said  section. 
We  find  no  intimation  anywhere  in  the  Public  Utilities  act 
that  the  legislature  intended  to  put  the  business  of  ordinary 
expressmen  in  the  cities  and  towns  of  the  State  under  the 
control  of  the  Public  Utilities  Commission.  It  would  have 
been  a  comparatively  simple  matter  for  the  legislature,  if 
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it  had  so  intended,  to  have  so  stated  in  plain  terms.  We 
find  nothing  in  the  act  to  indicate  such. intention.  On  the 
contrary,  under  a  fair  construction  of  the  act  we  held  that 
the  legislature  did  not  intend  to  place  within  the  jurisdic- 
tion of  the  Public  Utilities  Commission  the  control  of  an 
express  business  such  as  plaintiff  in  error  was  conducting. 

Nothing  is  here  said  that  in  any  way  conflicts  with  what 
was  said  in  Public  Utilities  Com.  v.  Monarch  Refrigerating 
Co.  supra. 

The  judgment  of  the  municipal  court  of  Chicago  will 

Judgment  affirmed. 


(No.  12702, — Judgment  afl&rmed.) 
Ai<BERT  HoEFELX)  ct  al.  Defendants  in  Error,  vs.  James 

OzELiX),  Plaintiff  in  Error. 

Opinion  filed  October  2^,  ipip — Rehearing  denied  Dec,  4,  Jpip. 

1.  Contracts — mere  knowledge  of  seller  that  buyer  intends  to 
violate  law  will  not  render  a  contract  void,  A  contract  to  do  an 
illegal  thing  cannot  be  enforced,  but  the  mere  knowledge  of  the 
seller  that  the  buyer  intends  an  unlawful  use  of  the  property  sold 
will  not  render  the  contract  void  as  between  the  parties. 

2.  Same — illegal  contracts  are  void  for  the  public  good  and  not 
for  the  defendant's  advantage.  The  public  good,  and  not  the  de- 
fendant's advantage,  is  the  controlling  consideration  in  -the  appli- 
cation of  the  rule  that  a  contract  to  do  an  illegal  thing  cannot 
be  enforced. 

3.  Leases — what  clause  in  a  lease  does  not  render  it  an  illegal 
contract.  In  a  lease  of  premises  to  be  used  as  a  restaurant  and 
saloon  in  the  city  of  Chicago,  a  clause  giving  the  lessee  the  right 
to  terminate  the  lease  within  a  certain  time  "in  the  event  that  the 
State  Sunday-closing  law  is  generally  enforced"  in  the  city  is  not 
a  provision  sanctioning  a  violation  of  the  law  but  merely  states  a 
condition  under  which  the  lease  may  be  terminated. 

4.  Same — oral  testimony  cannot  vary  plain  terms  of  lease.  If 
the  language  of  a  lease  is  unambiguous,  oral  testimony  cannot  be 
heard  to  vary  or  add  to  its  meaning. 
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Writ  oi''  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — ^heard  in  that  court  on  writ  of  error  to  the  Munici- 
pal Court  of  Chicago ;  the  Hon.  Wei^ls  M.  Cook,  Judge, 
presiding. 

Thomas  W.  Prindeville,  and  Thomas  J.  O'Hare, 
for  plaintiff  in  error. 

Adler.  Lederer  &  Beck,  for  defendants  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  was  an  action  brought  in  the  municipal  court  of 
Chicago  by  defendants  in  error  against  plaintiff  in  error  for 
rent  under  a  written  lease  for  premises  to  be  used  as  a  res- 
taurant and  saloon.  The  judgment  was  entered  by  confes- 
sion and  afterwards  opened  up  on  motion  of  plaintiff  in 
error,  and  he  was  permitted  to  defend.  On  trial  before  the 
court  there  was  found  to  be  due  under  said  lease,  for  rent, 
$1430,  and  a  judgment  was  entered  for  that  amount.  On 
appeal  to  the  Appellate  Court  the  judgment  of  the  trial 
court  was  affirmed,  and  the  cause  has  been  brought  here  on 
petition  for  certiorari. 

The  lease  contains  the  following  provision :  "The  les- 
see hereby  covenants  and  agrees  that  during  the  term  of  the 
lease  the  business  carried  on  in  said  demised  premises  shall 
be  conducted  in  accordance  with  the  laws  of  the  State  of 
Illinois  and  the  ordinances  of  the  city  of  Chicago."  It  also 
contains  the  following  option  to  terminate  the  lease  by  the 
lessee:  "The  lessee  shall  have  the  right  to  terminate  this 
lease  on  April  30,  19 18,  by  giving  to  the  lessors,  prior  to 
January  i,  1918,  a  written  notice  of  his  intention  to  termi- 
nate. *  *  *  The  lessee  shall  have  the  right  to  termi- 
nate this  lease  by  giving  to  the  lessors,  within  thirty  days 
after  the  closing  of  said  saloon  by  State  or  city  authori- 
ties, a  sixty  days'  written  notice  in  the  event  that  the  Stat^ 
Sunday-closing  law  is  generally  enforced  in  Chicago  or  in 


Bit '19.]  HOEPELD  V.  OZELLO.  149 

the  event  that  the  city  of  Chicago  shall  discontinue  the 
issuance  of  all  saloon  licenses." 

The  sole  question  involved  in  this  proceeding  is  whether 
the  provision  or  clause  with  reference  to  terminating  the 
lease  if  the  State  Sunday-closing  law  is  enforced  in  Chicago 
renders  the  whole  lease  void.  It  is  vigorously  argued  by 
c  ounsel  for  plaintiff  in  error  that  this  clause,  if  not  directly 
at  least  inferentially,  contemplates  the  violation  of  the  State 
law  against  opening  saloons  on  Sunday;  that  this  optional 
provision  indicated  an  intention  to  conduct  a  saloon  in  vio- 
lation of  the  law.  It  was  sought  in  the  court  below  to  for- 
tify this  position  with  proof  that  prior  to  the  leasing  plain- 
tiff in  error  informed  defendants  in  error,  or  their  agent, 
of  his  intention  to  keep  his  place  open  on  Sunday.  There 
is  nothing  in  the  lease  that  supports  this  argument.  There 
is  no  requirement  in  the  lease,  expressed  or  implied,  to  op- 
erate a  saloon  on  Sunday.  The  only  provision  referring  to 
the  manner  of  doing  business  is  that  which  requires  plain- 
tiff in  error  to  conduct  his  business  in  accordance  with  the 
laws  of  the  State  and  city.  Plaintiff  in  error  was  not  subject 
to  the  orders  of  defendants  in  error  as  to  when  he  should 
open  or  when  he  should  close,  or  what  days  he  should  op- 
erate, or  in  any  other  way  as  to  his  method  of  doing  busi- 
ness, except  that  he  should  do  it  in  a  lawful  manner. 

We  agree  fully  with  the  argument  of  counsel  for  plain- 
tiff in  error  that  the  courts  will  not  aid  in  the  enforcement 
of  a  contract  entered  into  with  the  intention  of  carrying 
out  anything  prohibited  by  law.  The  authorities  here  and 
in  other  jurisdictions  are  to  the  effect  that  a  contract  to 
do  an  illegal  thing  cannot  be  enforced,  such  as,  for  in- 
stance, driving  at  excessive  speed  in  violation  of  a  munici- 
pal ordinance,  as  was  held  in  Nash  v.  Monheimer,  20  111. 
215;  or  to  lease  a  house  for  immoral  purposes,  as  in  Fields 
v.  Brozvn,  188  111.  iii.  But  the  weight  of  authority,  in 
this  country  at  least,  is  to  the  effect  that  the  mere  knowl- 
edge of  the  seller  that  the  buyer  intends  an  unlawful  use 
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of  the  goods  sold  will  not  void  the  contract  between  the 
parties.  (Ashford  v.  Mace,  103  Ark.  114;  Bluthenthal  v. 
McWhorter,  131  Ala.  642;  Allen  v.  Keilly,  18  R.  I.  197.) 
In  Ashford  v.  Mace,  supra,  the  court  stated :  "In  9  Cyc. 
p.  571,  it  is  said:  *In  the  United  States,  while  some  courts 
have  taken  the  English  rule,  most  of  the  courts  have  taken 
a  different  view,  and  have  held  that  the  mere  knowledge 
of  the  seller  of  goods  or  services  or  of  the  vendor  or  lessor 
of  property  that  the  buyer  intends  an  illegal  use  of  them 
is  no  defense  to  an  action  for  the  price  or  for  rent'  *  *  * 
Here  the  contract  of  lease  was  complete  when  the  parties 
agreed  upon  the  price  to  be  paid,  the  time  the  premises 
were  to  be  occupied  and  when  possession  thereof  was  taken 
under  the  contract.  Although  tlie  lessor  may  have  had 
knowledge  that  the  premises  would  be  used  for  an  immoral 
purpose,  unless,  coupled  with  that  knowledge,  there  was  an 
intention  on  his  part  when  he  executed  the  lease  that  the 
premises  should  be  used  for  such  immoral  purpose  the  lease 
contract  would  not  be  void.  *  *  *  The  lessor  is  not  the 
keeper  of  the  conscience  of  the  lessee  and  has  no  police 
control  over  him  in  such  matters,  and  mere  knowledge  on 
the  lessor's  part  that  the  lessee  is  going  to  use  the  prem- 
ises for  an  unlawful  purpose  does  not  make  the  lessor  a 
participant  in  that  purpose,  for  mere  knowledge  that  the 
lessee  may  or  will  use  the  premises  for  an  unlawful  pur- 
pose is  not,  of  itself,  sufficient  to  show  that  the  lessor  in- 
tended that  they  must  or  shall  be  so  used," 

In  Almy  v.  Greene,  13  R.  I.  350,  the  court  said  (p.  352)  : 
"The  decision  of  the  court  is  that  knowledge  on  the  part 
of  the  lessor,  before  and  at  the  time  of  the  execution  of 
the  lease,  that  the  lessee  intended  to  use  the  demised  prem- 
ises in  violation  of  the  statute  was  not  sufficient  to  render 
the  lease  void,  in  the  absence  of  any  other  participation  in 
or  furtherance  of  the  illegal  purpose  by  the  lessor." 

"Mere  knowledge  on  the  part  of  A,  in  the  case  sup- 
posed, that  B  is  purchasing  the  liquors  for  the  purpose  of 
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selling  them  in  territory  where  the  sale  of  such  liquors  is 
prohibited  by  law,  coupled  with  the  sale  of  them  by  B  in 
such  territory,  will  not  suffice  to  render  the  transaction  be- 
tween A  and  B  illegal.  In  addition  there  must  be  some 
participation  by  A  in  the  illegal  purpose  and  act  of  B,  and 
while  knowledge  of  such  purpose,  coupled  with  its  execu- 
tion on  the  part  of  B,  may  afford  a  basis  for  inference  of 
participation  on  A's  part, — i,  e,,  would  be  evidence  tending 
to  show  such  participation, — such  knowledge  of  the  pro- 
posed illegal  act  is  not,  of  itself,  that  participation  in  it 
which  will  avoid  B's  liability  to  pay  A  for  the  liquors." 
Bluihenthal  v.  McWhorter,  supra.  • 

In  Lurton  v.  Gilliam,  i  Scam.  577,  there  was  an  action 
to  recover  for  cloth  sold,  based  on  an  election  bet.  The 
court  said  (p.  579)  :  "It  does  not  appear  that  the  defend- 
ants in  error  were  in  any  way  parties  to  the  bet  or  encour- 
aged it,  and  we  do  not  perceive  that  their  contract  for  the 
sale  and  delivery  of  the  cloth  was  tainted  with  a  participa- 
tion in  the  original  agreement  between  the  parties.  Their 
mere  knowledge  of  it  could  not  certainly  connect  them  with 
it,  and  having  parted  with  their  property  under  the  ar- 
rangement, common  honesty  surely  requires  that  the  party 
at  whose  instance  it  was  delivered,  conformably  to  his 
agreement,  should  be  held  answerable  for  the  value  of  the 
merchandise  delivered." 

It  is  argued  earnestly  that  the  defendants  in  error  fully 
intended  that  plaintiff  in  error  should  violate  the  law  by 
keeping  his  saloon  open  on  Sunday  and  that  therefore  the 
contract  was  void.  In  a  somewhat  recent  decision  this  court 
said :  "It  is  urged  that  this  contract  is  void  chiefly  for  the 
reason  that  it  furnished  an  incentive  to  appellant  to  shorten 
the  life  of  Mrs.  McVicker  by  neglect  or  improper  treat- 
ment or  by  the  commission  of  the  crime  of  murder.  Each 
argument  made  by  appellees  in  support  of  this  contention 
involves  a  breach  of  the  contract  and  is  not  founded  on 
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the  performance  of  it."  (Zeigler  v.  Illinois  Trust  and  Sav- 
ings Bank,  245  111.  180.)  The  reasoning  found  in  this  quo- 
tation fully  answers  the  argument  of  counsel  for  plaintiff 
in  error  here  as  to  defendants  in  error  encouraging  plain- 
tiff in  error  to  violate  the  contract.  So  far  as  this  record 
shows,  the  only  trace  of  illegality  is  furnished,  not  in  the 
making  of  his  lease, — plaintiff  in  error  contracted  to  do 
nothing  illegal, — ^but  in  his  conduct  in  carrying  on  the  busi- 
ness engaged' in  by  him  in  the  demised  premises  in  viola- 
tion of  said  Sunday-closing  law.  In  his  affidavit  filed  in 
the  lower  court  in  support  of  his  position  he  does  not  state 
that  he  .informed  defendants  in  error  that  he  would  neces- 
sarily operate  on  Sunday  but  that  he  would  do  so  "if  per- 
mitted by  the  police  authorities."  This  court  said  in  Zeig- 
ler  V,  Illinois  Trust  and  Savings  Bank,  supra,  on  page  193 : 
"The  laws  and  the  public  policy  of  the  State  permit  and 
require  the  utmost  freedom  of  contracting  between  compe- 
tent parties,  and  it  is  only  when  a  contract  expressly  con- 
travenes the  law  or  the  known  public  policy  of  the  State 
that  courts  will  hold  it  void."  In  considering  a  somewhat 
similar  question  the  court  of  appeals  of  New  York  held: 
"A  lease  valid,  as  this  was,  upon  its  face,  16  not  to  be  con- 
demned as  unlawful,  and  therefore  an  unenforceable  instru- 
ment, because  the  purpose  for  which  the  demised  premises 
were  to  be  used  might  under  certain  circumstances  be  within 
the  prohibition  of  a  statute.  When  the  operation  of  the 
prohibition  depends  upon  the  proof,  and  that  is  inconclusive 
upon  the  subject,  then  the  obligation  of  the  parties  remains 
unaffected.  The  presumption  of  a  lawful  intention  must 
always  prevail,  and  the  burden  of  overthrowing  it  is  not 
met  by  him  who  asserts  it  by  proof  which  is  quite  consist- 
ent with  a  perfectly  lawful  purpose,  however  demonstrating 
that  if  effectuated  in  a  certain  way  it  would  contravene  the 
law."  (Shedlinsky  v.  Budweiser  Brewing  Co.  163  N.  Y. 
437.)  This  reasoning  applies  to  the  situation  here.  This 
lease,  in  our  judgment,  was  not  shown  to  have  been  entered 
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into  with  the  intention  of  using  the  premises  for  an  un- 
lawful purpose. 

In  Kearney  v.  Webb,  278  111.  17,  this  court  held  that  a 
plaintiff's  action  could  not  be  defeated  by  a  claim  of  ille- 
gality injected  into  the  case  by  a  defendant.  In  that  case 
money  had  been  delivered  to  three  persons  in  pursuance  of 
an  illegal  contract,  under  directions  to  use  it  for  gaming 
purposes,  and  it  was  held  that  the  owner  might  recover  in 
an  action  for  money  had  and  received  if  he  repudiated  the 
contract  before  the  money  was  paid  over  according  to  the 
illegal  agreement,  the  court  saying  (p.  23)  :  "They  proved 
their  title  to  the  money  without  relying  on  the  illegal  con- 
tract in  question, — i.  e.,  they  made  out  completely  under 
their  declaration,  without  even  a  reference  to  the  illegal 
contract,  their  prima  fade  case.  They  used  two  of  their 
said  employees  as  their  witnesses,  and  there  is  no  claim  to 
the  money  in  question  by  anyone  except  the  plaintiffs  in  er-* 
ror.  It  was  the  defendant  in  error  himself  who  introduced 
the  proof  of  the  illegal  contract  and  relied  thereon  for  his 
defense.  He  cannot  be  permitted  to  rely  on  the  illegal  con- 
tract for  a  defense." 

Under  the  authorities  cited  we  cannot  infer  from  the 
clause  in  the  lease  here  in  dispute  that  defendants  in  error 
licensed  plaintiff  in  error  to  violate  the  Sunday-closing  law. 
No  decision  cited  by  counsel  for  plaintiff  in  error,  in  our 
judgment,  goes  to  the  length  of  holding  that  a  covenant  of 
this  nature  is  susceptible  of  being  inferred  as  a  license  to 
violate  the  law.  We  do  not  so  construe  this  clause.  It*  is 
not  a  provision  for  the  violation  of  the  law  but  states  a 
condition  which  gave  plaintiff  in  error  the  option  of  termi- 
nating the  lease.  If  plaintiff  in  error  desired  to  avail  him- 
self of  this  option  he  could  have  done  so  by  giving  notice 
as  provided  by  the  lease.  Having  failed  to  do  so  he  can 
not  now  take  advantage  of  this  defense.  The  public  good, 
and  not  the  defendant's  advantage,  is  the  controlling  con- 
sideration.    {Hill  V.  Spear,  50  N,  H.  253.)     As  was  said 
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by  Lord  Mansfield  in  Holman  v.  Johnson,  Cowper,  341: 
"The  objection  that  a  contract  is  immoral  or  illegal  as  be- 
tween the  plaintiff  and  defendant  sounds  at  all  times  very 
ill  in  the  mouth  of  the  defendant.  It  is  not  for  his  sake, 
however,  that  the  objection  is  ever  allowed,  but  it  is  founded 
on  general  principles  of  policy,  which  the  defendant  has  the 
advantage  of,  contrary  to  the  real  justice,  as  between  him 
and  the  plaintiff." 

It  is  further  'insisted  by  counsel  for  plaintiff  in  error 
that  the  trial  court  erred  in  refusing  to  permit  evidence 
offered  that  at  and  prior  to  the  execution  of  the  lease  con- 
versations were  had  between  the  plaintiff  in  error  and  the 
agent  of  defendants  in  error  with  reference  to  the  lease  be- 
ing made  with  the  understanding  that  the  Sunday-closing 
law  was  to  be  violated.  We  do  not  think  that  plaintiff  in 
error  established,  in  a  proper  way,  the  authority  of  defend- 
ants in  error's  agent  to  make  the  changes  or  enter  into  any 
agreement  not  contained  in  the  written  lease.  Furthermore, 
the  offered  testimony  tended  to  vary  or  add  to  tlie  plain 
terms  of  the  lease  between  the  parties.  "If  tlie  language 
[of  an  instrument]  is  plain  and  unambiguous,  proof  aliunde 
cannot  be  heard  to  contradict  or  vary  its  meaning  or  give 
it  a  meaning  inconsistent  with  the  language  used  in  the  in- 
strument." {Chicago  Auditorium  Ass'n  v.  Fine  Arts  Build- 
ing, 244  111.  532.)  The  instrument  itself  constitutes  the 
contract  of  the  parties.    Gaston  v.  Gordon,  208  Mass.  265. 

While  it  is  undoubtedlv  true  that  a  contract  made  for 
the  purpose  of  violating  a  State  statute  must  be  held  void 
and  unenforceable,  there  is  no  provision  in  this  lease  which 
showed  that  a  State  statute  was  intended  to  be  violated.  On 
the  contrary,  the  lease  specifically  provides  that  the  demised 
premises  shall  be  conducted  in  compliance  with  the  State 
and  local  laws. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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(No.  12745. — Reversed,  with  judgment  here.) 

The  Bowman  &  Bull  Company,  Appellant,  vs.  The 
Postal  Telegraph-Cable  Company,  Appellee. 

Opinion  filed  October  2/,  ipip — Rehearing  denied  Dec,  4,  ipip. 

1.  Telegraph  companies — telegraph  company  cannot  limit  its 
liability  for  negligence  in  transmission  of  message.  A  telegraph 
company  cannot  limit  its  liability  for  negligence  in  the  transmission 
of  a  telegram  by  requiring  a  patron  to  write  his  message  upon  a 
blank  bearing  a  condition  exonerating  the  company  from  liability 
for  an  incorrect  transmission  unless  the  message  is  repeated  at  an 
additional  cost  to  the  sender  or  unless  it  is  insured  at  an  impossible 
rate,  but  such  restrictions  must  be  confined  to  mistakes  due  to  in- 
firmities of  telegraphy  which  arc  unavoidable. 

2.  Same — burden  is  on  company  to  show  how  mistake  in  trans^ 
tnission  occurred.  In  an  action  against  a  telegraph  company  for 
damages  caused  by  the  erroneous  transmission  of  a  telegram,  if  the 
plaintiff  has  proved  the  inaccuracy  of  the  message  the  burden  is 
on  the  company  to  show  how  the  mistake  occurred. 

3.  Same — company  must  transmit  message  as  delivered  to  it.  A 
telegraph  company  is  a  public  institution  and  is  bound  by  law  to 
serve  all  who  apply,  and  when  it  receives  a  message  upon  which 
the  tariff  has  been  paid  by  the  sender  it  is  the  duty  of  the  company 
to  transmit  the  message  as  delivered  to  it. 

4.  Same — the  Carmack  amendment  does  not  apply  to  telegraph 
companies.  The  Carmack  amendment  to  the  Inter-State  Commerce 
act,  concerning  the  liability  of  inter-State  carriers  for  negligence, 
deals  only  with  the  shipment  of  property  and  does  not  apply  to  the 
transmission  of  messages  by  telegraph. 

5.  Same — amendment  of  igio  to  Inter-State  Commerce  act  does 
not  affect  liability  of  telegraph  companies  for  negligence  in  sending 
messages.  The  amendment  of  191  o  to  section  i  of  the  Inter- State 
Commerce  act,  including  telegraph  and  telephone  companies  within 
the  provisions  of  the  act  and  allowing  different  rates  for  different 
classes  of  service,  deals  purely  with  rate-making,  and  makes  no 
provision  with  respect  to  the  liability  of  such  carriers  for  their  own 
negligence  in  the  transmission'  of  messages. 

6.  Same — liability  of  company  for  negligence  in  transmission  of 
inter-State  telegram  is  a  question  of  State  law.  Neither  the  com- 
merce clause  of  the  Federal  constitution  nor  the  Inter-State  Com- 
merce act  renders  inoperative  the  common  law  or  State  statutory 
regulations  which  are  in  aid  of  inter-State  commerce  and  not  in 
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interference  therewith,  and  as  Congress  has  not  legislated  in  regard 
to  the  liability  of  telegraph  companies  for  their  negligence  in  the 
delivery  of  inter-State  telegrams,  such  liability  is  controlled  by  the 
common  or  statute  law  of  the  State  in  which  the  service  is  rendered. 

Appb:al  from  the  First  Branch  Appelate  Court  for  the 
First  District; — ^heard  in  that  court  on  appeal  from  the 
Municipal  Court  of  Chicago ;  the  Hon.  Samu^  H.  Trude, 
Judge,  presiding. 

W11.KERSON,  CASSEI.S  &  Potter,  and  Sherief,  Gilbert 
&  Krimbiix,  (Barry  Gilbert,  of  counsel,)  for  appellant. 

Jacob  E.  Dittus,  for  appellee. 

Mr.- Justice  Thompson  delivered  the  opinion  of  the 
court :  • 

February  8,  1913,  the  appellant,  at  Chicago,  Illinois,  de- 
livered to  appellee  for  transmission  from  Chicago  to  Colum- 
bus, Ohio,  the  following  telegram: 

Columbus  Butter  Co.,  Columbus,  Ohio  : 

Offer  car  fresh  eggs  good  stock  from  good  reliable  packer  now 
in  transit  due  here  Monday  at  twenty-three  f.  o.  b.  Chicago  immedi- 
ate wired  acceptance.  _  «  t^         r^  » 

Bowman  &  Buu,  Company." 

This  telegram  was  written  on  a  blank  form  of  appellee, 
on  the  face  of  which  were  printed  the  words:  "Send  the 
following  message,  without  repeating,  subject  to  the  terms 
and  conditions  printed  on  the  back  hereof,  which  are  hereby 
agreed  to."  Chi  the  back  of  the  blank  the  following  printed 
matter  appeared: 

"The  Postal  Tei^Egraph-Cable  Company  (Incorporated) 
Transmits  and  delivers  the  within  message  subject  to  the  follow- 
ing terms  and  conditions: 

"To  guard  against  mistakes  or  delays  the  sender  of  a  message 
should  order  it  repeated, — that  is,  telegraphed  back  to  the  originat- 
ing office  for  comparison.  For  this,  one-half  the  regular  rate  is 
charged  in  addition.  It  is  agreed  between  the  sender  of  the  mes- 
sage written  on  the  face  hereof  and  the  Postal  Telegraph-Cable 
Company  that  said  company  shall  not  be  liable  for  mistakes  or 
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delays  in  the  transmission  or  delivery,  or  for  non-delivery,  of  any 
unrepeated  message  beyond  the  amount  received  for  sending  the 
same,  nor  for  mistakes  or  delays  in  the  transmission  or  delivery, 
or  for  non-delivery,  of  any  repeated  message  beyond  fifty  times 
the  sum  received  for  sending  the  same  unless  specially  insured,  nor 
in  any  case  for  delays  arising  from  unavoidable  interruption  in 
the  working  of  its  lines,  or  for  errors  in  cipher,  or  obscure  mes- 
sages. And  this  company  is  hereby  made  the  agent  of  the  sender, 
without  liability,  to  forward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its  destination. 

"Correctness  in  the  transmission  of  messages  to  any  point  on 
the  lines  of  the  company  can  be  insured  by  contract  in  writing, 
stating  agreed  amount  of  risk  and  payment  of  premium  thereon, 
at  the  following  rates  in  addition  to  the  usual  charge  for  repeated 
messages,  viz. :  one  per  cent  for  any  distance  not  exceeding  looo 
miles  and  two  per  cent  for  any  greater  distance. 

"No  responsibility  regarding  messages  attaches  to  this  company 
until  the  same  are  presented  and  accepted  at  one  of  its  transmit- 
ting offices;  and  if  a  message  is  sent  to  such  office  by  one  of  this 
company's  messengers  he  acts  for  that  purpose  as  the  agent  of  the 
sender. 

"Messages  will  be  delivered  free  within  the  established  free  de- 
livery limits  of  the  terminal  qffice.  For  delivery  at  a  greater  dis- 
tance a  special  charge  will  be  made  to  cover  the  cost  of  such  delivery. 
"This  company  shall  not  be  liable  for  damages  or  statutory 
penalties  in  any  case  where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  the  message  is  filed  with  the  company  for 
transmission. 

"This  is  an  unrepeated  message  and  is  transmitted  and  deliv- 
ered, by  request  of  the  sender,  under  the  conditions  named  above. 
Errors  can  be  guarded  against  only  by  repeating  message  back  to 
the  sending  station  for  comparison. 

"The  above  terms  and  conditions  shall  be  binding  upon  the  re- 
ceiver as  well  as  the  sender  of  this  message.  No  employee  of  this 
company  is  authorized  to  vary  the  foregoing. 

Charles  C.  Adams,  Second  Vice-Prest, 
Clarence  H.  Mackay,  President, 
Edward  J.  Nally,  Vice-Prest.  and  Gen,  Man, 
Charles  P.  Bruch,  Third  Vice-Prest." 

Appellee's  sending  operator  at  Chicago  placed  the  num- 
'ber  "24"  in  the  upper  right-hand  corner  of  the  blank  to  in- 
dicate the  number  of  words  in  the  text  of  the  telegram. 
The  rate  for  sending  such  a  message  unrepeated  was  sixty- 
three  cents,  which  amount  was  charged  to  the  account  of 
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appellant.  The  message  was  forwarded  over  appellee's  lines 
to  its  main  office  at  Columbus,  Ohio,  and  from  there  to  a 
branch  office  of  the  company  in  Columbus.  In  this  latter 
transmission  the  telegram  was  so  changed  that  when  it  was 
delivered  to  the  Columbus  Butter  Company  it  read : 

"30  D  jo  23  Fy.  Chicago,  III,  8-13. 
"Columbus  Butter  Co.,  Columbus,  O.: 

*'Offer  car  fresh  eggs  good  stock  from  good  reliable  packer  now 

in  transit  due  here  Monday  at  twenty  f.  o.  b.  Chicago  immediate 

wire  acceptance.  _  t^         ^    „ 

Bowman  Bull  Co." 

Upon  receipt  of  this  message  the  Columbus  Butter  Com- 
pany at  once  wired  appellant,  over  appellee's  lines,  accepting 
the  offer,  without  repeating  the  price.  Appellant  shipped 
the  car  thus  sold,  and  February  10  drew  its  draft  on  the 
Columbus  Butter  Company  for  $2760,  being  the  price  for 
the  car-load  of  eggs  at  twenty-three  cents  a  dozen.  This 
draft  the  Columbus  Butter  Company  refused  to  pay,  on  the 
ground  that  it  had  in  good  faith  accepted  an  offer  for  eggs 
at  twenty  cents  a  dozen.  February  12  appellant  first  learned 
of  this  position  of  the  butter  company  and  of  the  mistakes 
in  the  transmission  of  the  telegram,  by  which  time  the  eggs 
had  been  received  at  Pittsburgh,  Pennsylvania,  to  which 
place  the  Columbus  Butter  Company  had  ordered  them 
shipped.  The  Columbus  Butter  Company  subsequently  sent 
the  appellant  its  check  for  $2400  in  full  settlement  of  its 
obligation  under  the  contract  and  the  appellant  accepted  it. 
The  market  price  of  eggs  in  Chicago  February  8,  19 13, 
was  twenty-three  cents  a  dozen.  The  check  number  "24" 
put  on  the  original  message  by  appellee's  sending  operator 
was  intended  as  a  check  by  which  the  number  of  words 
in  the  message  could  be  checked  up  by  the  receiving  oper- 
ator. The  figures  "30  D  jo  23"  are  a  set  of  symbols  show- 
ing the  office  from  which  the  message  was  sent,  the  operator 
receiving  same  and  tlie  number  of  words  in  the  message. 
These  symbols  are  the  first  part  of  the  telegram  which  is 
sent  and  received,  and  it  is  the  duty  of  the  receiving  oper- 
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ator  to  check  up  the  number  of  words  in  each  message  re- 
ceived by  him  to  see  that  it  corresponds  to  the  check  number. 

The  appellant  brought  suit  to  recover  $360, — the  differ- 
ence between  the  value  of  the  12,000  dozen  eggs  at  twenty- 
three  cents  and  twenty  cents.  Appellee  canceled  the  charge 
of  sixty-three  cents  for  sending  the  message,  and  claimed 
that  was  the  extent  of  its  liability  under  the  terms  and  con- 
ditions under  which  it  received  the  message.  The  case  was 
tried  by  the  court  without  a  jury.  The  court  found  the 
Postal  Telegraph-Cable  Company  not  guilty  in  tort.  Mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  were  made 
and  overruled.  From  a  judgment  finding  the  Postal  Tele- 
graph-Cable Company  not  guilty,  the  Bowman  &  Bull  Com- 
pany took  the  case  by  appeal  to  the  Appellate  Court  for  the 
First  District.  That  court  affirmed  the  judgment  of  the 
municipal  court  and  granted  a  certificate  of  importance,  and 
the  cause  was  brought  to  this  court  on  appeal. 

The  question  whether  a  telegraph  company  can  limit  its 
liability  by  requiring  a  patron  to  write  his  message  upon  a 
blank  bearing  a  condition  exonerating  the  company  from 
liability  for  an  incorrect  transmission  of  the  message  unless 
repeated  at  an  additional  cost  therefor  to  the  sender  was 
first  considered  by  this  court  in  Tyler,  Ullman  &  Co.  v. 
Western  Union  Telegraph  Co,  60  111.  421.  In  a  learned 
opinion  by  Mr.  Justice  Breese  the  authorities  on  this  subject 
were  reviewed,  and  this  court  there  held  that  such  restric- 
tions, even  if  they  be  regarded  as  a  contract,  are  unjust, 
without  consideration  and  void.  It  was  there  said  the  tele- 
graph company  sought  the  patronage  of  the  public  in  the 
exercise  of  its  employment  and  assured  the  public  that  it 
would  at  least  use  ordinary  care  and  diligence  in  its  busi- 
ness, both  as  to  the  quality  of  its  instruments  and  as  to 
the  skill  of  its  operators.  If  the  conditions  relied  upon  were 
designed  to  shield  the  company  from  consequences  flowing 
from  want  of  skill  of  operators  or  insufficiency  of  instru- 
ments, which  would  be  gross  negligence,  such  a  condition 
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would  be  contrary  to  public  policy  and  void.  The  patron 
having  proved  the  inaccuracy  of  the  message,  the  company, 
to  exonerate  itself,  must  show  how  the  mistake  occurred. 
Such  proof  is  not  in  the  power  of  the  patron  but  is  in  the 
power  of  the  company.  In  the  absence  of  such  proof,  want 
of  ordinary  care  on  the  part  of  the  company  may  be  pre- 
sumed. The  company  cannot  by  such  terms  and  conditions 
relieve  itself  from  liability  for  defective  instruments  and 
unskillful  operators,  for  the  company  is  bound  by  its  obli- 
gations to  the  public  to  provide  operators  of  sufficient  skill 
and  intelligence  and  instruments  of  the  most  approved  con- 
struction. A  telegraph  company  cannot  in  this  manner  pro- 
tect itself  from  losses  and  damage  occasioned  by  causes 
wholly  within  its  own  control.  Such  restrictions  must  be 
confined  to  mistakes  due  to  the  infirmities  of  telegraphy 
which  are  unavoidable.  When  the  company  receives  a  mes- 
sage for  transmission  it  is  bound  to  send  the  message  cor- 
rectly. Modem  telegraphy  is  not  now  an  infant  art.  For 
three-quarters  of  a  century  man  has  made  subservient  to  his 
will  this  most  subtle  element  of  nature  and  by  its  mysteri- 
ous potency  has  conveyed  his  messages  to  the  farthest  limit 
of  civilization.  Even  in  its  infancy  telegraphy  scarcely  ever 
failed  to  perform  its  office.  For  seventy-five  years  man  has 
improved  this  wonderful  art  and  has  developed  a  skill  al- 
most perfect  in  his  operation  of  telegraphic  instruments, 
so  there  is  no  reason,  the  atmosphere  being  right,  why  a 
skilled  operator  with  the  proper  instruments  cannot  send  a 
message  correctly.  This  being  so,  there  is  no  reason  for 
excusing  the  negligence  and  carelessness  of  those  who  un- 
dertake to  transmit  messages  by  telegraph.  Telegraph  com- 
panies are  bound  by  law  to  serve  all  who  apply.  They  are 
public  institutions  established  by  public  law,  to  whom  is 
granted  the  right  of  eminent  domain.  Their  property  is 
protected  by  the  police  power  of  the  State.  When  a  tele- 
graph company  receives  a  message  and  the  tariff  fixed  by 
the  company  for  transmission  of  this  message  is  paid  by 
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the  sender  it  is  the  duty  of  the  company  to  transmit  the 
message  as  delivered.  A  condition  requiring  repetition  is 
without  consideration  and  does  not  restrict  the  company's 
liability.  Such  a  condition  is  an  unfair  imposition  upon  the 
public,  which  is  compelled  to  resort  to  this  agency  in  the 

• 

transaction  of  its  business.  If,  when  a  patron  uses  one  of 
the  company's  blanks  bearing  these  conditions,  it  can  be  said 
that  he  enters  into  a  contract  with  the  company  restricting 
its  liability,  then  the  patron  entering  into  it  is  under  a  spe- 
cies of  moral  duress.  His  necessity  compels  him  to  resort 
to  the  telegraph  as  the  only  means  by  which  he  can  speedily 
transact  the  business  in  hand,  yet  he  is  compelled  to  submit 
to  such  conditions  as  the  company  may  impose  and  sign  such 
a  paper  as  the  company  may  present.  The  company  is  not 
authorized  to  impose  such  regulations  as  shall  deprive  a 
party  of  the  use  of  its  instrumentality  save  by  coming  un- 
der the  most  onerous  and  unjust  conditions.  After  repeat- 
ing a  message  and  paying  the  additional  fifty  per  cent  ex- 
acted by  the  terms  printed  on  the  blank,  the  sender  cannot 
then  recover  of  the  company  to  the  extent  of  his  loss  but 
is  limited  to  an  amount  fifty  times  the  sum  paid  for  sending 
the  message, — in  the  case  at  bar,  $31.50.  Such  a  contract 
forced  upon  the  sender  is  imjust,  unconscionable,  without 
consideration  and  utterly  void.  This  same  case  was  further 
considered  in  Western  Union  Telegraph  Co,  v.  Tyler,  74 
111.  168,  where  the  rule  was  re-affirmed  that  the  usual  regu- 
lations exempting  a  telegraph  company  from  liability  for 
errors  in  unrepeated  messages  exempt  it  only  for  errors  aris- 
ing from  causes  beyond  its  own  control,  and  that,  the  in- 
accuracy of  the  message  being  proved,  the  burden  of  reliev- 
ing itself  from  the  presumption  of  negligence  thereby  raised 
rests  upon  the  company.  This  court  there  said  that  it  is 
apparent  the  additional  fifty  per  cent  exacted  for  repeating 
the  message  is  to  increase  the  revenue  of  the  company.  For 
the  established  rates  the  company  engages  to  use  all  proper 
skill  and  care  in  transmitting  messages  over  its  wires.    The 
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duty  at  once  arises,  the  charges  being  paid,  to  transmit  this 
message  as  delivered.  The  undertaking  of  the  company  is 
prima  facie  to  send  it  correctly,  and  if  its  wires  and  in- 
struments are  in  proper  order  and  its  operators  skillful  and 
careful  the  message  will  traverse  the  wires  precisely  in  the 
words  and  figures  which  composed  it  when  placed  upon  the 
wires  and  is  sure  in  that  shape  and  form  to  reach  its  des- 
tination, no  atmospheric  causes  intervening  to  prevent.  The 
very  fact  that  but  few  cases  of  negligence  have  been  brought 
against  telegraph  companies  for  failure  to  transmit  mes- 
sages correctly  is  strong  proof  that  they  do  in  almost  all 
cases  transmit  messages  correctly,  and  that  they  can  always 
do  so  if  proper  care  is  taken  and  the  requisite  skill  and 
proper  instruments  are  used.  There  would  then  be  no  need 
for  repeating  a  message,  and  such  a  requirement  must  be 
regarded  as  a  contrivance  to  swell  their  receipts. 

The  doctrine  laid  down  in  the  above  cases  has  been  ap- 
proved in  Webbe  v.  Western  Union  Telegraph  Co,  169  111. 
610,  Providence-Washington  Ins,  Co,  v.  Western  Union 
Telegraph  Co,  247  id.  84,  and  Beggs  v.  Postal  Telegraph- 
Cable  Co,  258  id.  238.  An  undoubted  numerical  majority 
of  the  States  of  this  Union  have  declared  the  rule  laid  down 
by  this  court  to  be  the  correct  one,  and  hold  the  terms  and 
conditions  imposed  by  the  telegraph  company,  heretofore  set 
forth  in  this  opinion,  to  be  a  mere  device  by  the  company 
to  evade  liability  for  the  consequences  of  its  own  negligence 
and  therefore  contrary  to  public  policy  and  void.  (37  Cyc. 
1685;  27  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 1043.) 

The  holding  in  these  cases  is  the  declared  policy  of  this 
State  and  will  control  in  the  instant  case,  unless,  as  con- 
tended by  appellee,  the  field  of  liability  for  negligence  of 
telegraph  companies  with  respect  to  interstate  messages  has 
been  taken  over  by  the  Federal  government.  It  contends 
that  its  liability  in  this  case  is  controlled  by  the  Interstate 
Commerce  act  and  the  Federal  law,  to  the  exclusion  of  the 
State  law,  by  reason  of  the  fact  that  by  the  amendment  of 
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June  i8, 1910,  to  the  Interstate  Commerce  act  the  provisions 
of  that  act  were  made  to  apply  to  telegraph  companies  and 
their  contracts  for  the  transmission  of  interstate  messages. 
The  holdings  of  the  State  courts  of  this  Union  are  in  hope- 
less conflict  on  this  point  and  we  make  no  effort  to  harmon- 
ize the  decisions.  The  United  States  Supreme  Court  has 
not  passed  on  the  question  since  the  amendment  of  1910 
became  effective,  and  so  its  decisions  are  not  necessarily 
conclusive  here.  Appellee  relies  upon  Primrose  v.  Western 
Union  Telegraph  Co,  154  U.  S.  i,  decided  in  1893,  but  that 
decision  rested  upon  the  holding  in  the  same  case  that  a 
telegraph  company  was  not  a  common  carrier.  The  act 
relied  upon  by  appellee  now  specifically  declares  that  tele- 
graph companies  "shall  be  considered  and  held  to  be  com- 
mon carriers  within  the  meaning  and  purpose  of  this  act." 

In  Pennsylvania  Railroad  Co.  v.  Hughes,  191  U.  S.  477, 
it  was  held  that  the  highest  court  of  a  State  may  administer 
the  common  law  according  to  its  own  understanding  and 
interpretation  without  liability  to  a  review  in  the  Federal 
Supreme  Court,  unless  some  right,  title,  immunity  or  privi- 
lege, the  creation  of  the  Federal  power,  has  been  asserted 
and  denied,  and  that  the  refusal  of  a  State  court  to  limit 
the  liability  of  a  common  carrier  for  its  negligence  in  the 
execution  of  a  contract  for  interstate  carriage  to  the  valu- 
ation agreed  upon  is  not  an  unlawful  regulation  of  inter- 
state commerce,  in  the  absence  of  congressional  action  pro- 
viding a  measure  of  liability  different  from  that  established 
by  the  settled  law  of  the  State. 

Congress  has  the  unqualified  right  to  legislate  concern- 
ing interstate  commerce.  In  the  exercise  of  this  right  Con- 
gress passed  the  first  interstate  commerce  act  in  1887.  It 
was  confined  to  interstate  carriers  of  goods  and  related  to 
rates,  regulations,  classifications  and  rules  of  such  carriers 
but  said  nothing  specifically  about  liability  of  such  carriers 
for  their  negligence.  So,  while  the  subjects  of  rates,  regu- 
lations, classifications  and  rules  applying  to  interstate  car- 
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riers  of  goods  thereby  passed  out  of  State  control,  questions 
concerning  liability  of  such  carriers  of  goods  for  tlieir  neg- 
ligence did  not  but  still  remained  within  the  purview  of 
State  regulation.  In  1906  Congress  by  the  passage  of  the 
Carmack  amendment  (act  of  June  29,  1906,  U.  S.  Comp. 
Stat.  sec.  8604a,)  took  over  the  field  of  liability  of  inter- 
state carriers  of  goods.  (Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491.)  Prior  to  the  enactment  of  the  Carmack 
amendment  Congress  had  not  dealt  with  the  rights  of  car- 
riers to  limit  by  contract  their  liability  for  injuries  oc- 
curring in  interstate  transportation,  and  consequently  the 
States  were  free  to  establish  their  own  laws  and  policies  and 
apply  them  to  such  contracts.  The  Carmack  amendment 
deals  only  with  the  shipment  of  property.  It  is  clear  that 
Congress  did  not  intend  by  that  act  to  deal  with  transpor- 
tation of  persons  by  railroad  or  of  messages  by  telegraph. 
Chicago,  Rock  Island  and  Pacific  Railway  Co.  v.  Maucher, 
39  Sup.  Ct.  Rep.  108. 

In  discussing  the  scope  of  the  Carmack  amendment  the 
Federal  Supreme  Court  in  Missouri,  Kansas  and  Texas  Rail- 
way Co,  V.  Harris,  234  U.  S.  412,  said:  "It  is,  of  course, 
settled,  that  when  Congress  has  exerted  its  paramount  leg- 
islative authority  over  a  particular  subject  of  interstate 
commerce  State  laws  upon  the  same  subject  are  superseded. 
[Citing  cases.]  But  it  is  equally  well  settled  that  the  mere 
creation  of  the  Interstate  Commerce  Commission,  and  the 
grant  to  it  of  a  measure  of  control  over  interstate  com- 
merce, does  not,  of  itself,  and  in  the  absence  of  specific 
action  by  the  commission  or  by  Congress  itself,  interfere 
with  the  authority  of  the  States  to  establish  regulations 
conducive  ^o  the  welfare  and  convenience  of  their  citizens, 
even  though  interstate  commerce  be  thereby  incidentally  af- 
fected, so  long  as  it  be  not  directly  burdened  or  interfered 
with.  *  *  *  These  cases  recognize  the  established  rule 
that  a  State  law  enacted  under  any  of  the  reserved  pow- 
ers,— especially  if  under  the  police  power, — is  not  to  be  set 
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aside  as  inconsistent  with  an  act  of  Congress  unless  there 
is  actual  repugnancy,  or  unless  Congress  has  at  least  mani- 
fested a  purpose  to  exercise  its  paramount  authority  over 
the  subject."  And  the  same  rule  applies  to  the  declared 
common  law  of  the  State. 

Interstate  common  carriers  of  messages  are  now  in  the 
same  situation  that  interstate  common  carriers  of  goods 
were  after  the  passage  of  the  Interstate  Commerce  act  and 
prior  to  the  Carmack  amendment.  Before  this  amendment 
the  Interstate  Commerce  act  did  not  take  over  from  the 
States  the  field  of  liability  for  negligence  of  interstate  car- 
riers of  goods.  Prior  to  1910  Congress  had  passed  no  reg- 
ulatory statutes  concerning  telegraph  companies.  In  that 
year  it  amended  section  i  of  the  Interstate  Commerce  act, 
so  that,  so  far  as  it  refers  to  telegraph  companies,  it  reads 
as  follows :  "The  provisions  of  this  act  shall  apply  *  *  * 
to  telegraph,  telephone  and  cable  companies  engaged  in 
sending  messages  from  one  State,  Territory  or  district 
of  the  United  States  to  any  other  State,  Territory  or  dis- 
trict of  the  United  States,  or  to  any  foreign  country,  who 
shall  be  considered  and  held  to  be  common  carriers  with- 
in the  meaning  and  purpose  of  this  act.  *  *  *  AH 
charges  made  for  any  service  rendered  or  to  be  rendered 
*  *  *  for  the  transmission  of  messages  by  telegraph,  tele- 
phone or  cable,  as  aforesaid,  or  in  connection  therewith, 
shall  be  just  and  reasonable,  and  every  unjust  and  unrea- 
sonable charge  for  such  service,  or  any  part  thereof,  is 
prohibited  and  declared  to  be  unlawful:  Provided,  that 
messages  by  telegraph,  telephone  or  'cable,  subject  to  the 
provisions  of  this  act,  may  be  classified  into  day,  night,  re- 
peated, unrepeated,  letter,  commercial,*  press,  government, 
and  such  other  classes  as  are  just  and  reasonable,  and  dif- 
ferent rates  may  be  charged  for  the  different  classes  of  mes- 
sages."    (U.  S.  Comp.  Stat.  1916,  sec.  8563.) 

This  proviso,  which  gives  the  telegraph  companies  the 
right  to  have  different  classes  of  messages  and  to  charge 
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different  rates  for  the  different  classes  of  service,  clearly 
makes  no  provision  with  respect  to  liability  of  such  carriers 
for  their  own  negligence.  It  deals  purely  with  rate-making. 
Carriers  of  goods  are  likewise  permitted  by  the  act  to  charge 
different  rates  for  different  classes  of  service.  For  instance, 
fresh  fruits  move  in  one  class  and  clay  in  another.  So  a 
car-load  shipper  receives  on  most  commodities  a  lower  rate 
than  does  a  less  than  car-load  shipper;  and,  likewise,  the 
rate  on  perishable  products  shipped  from  west  to  east  in 
refrigerator  cars  is  higher  than  the  rate  charged  for  ship- 
ment of  non-perishable  goods  in  other  cars,  partly  because 
such  cars  must  generally  be  carried  back  to  the  west  empty. 
This  empty-haul  return  is  taken  into  consideration  in  fixing 
the  rates  on  commodities  moving  in  refrigerator  cars,  and 
corresponds,  to  a  degree,  with  the  additional  rate  for  re- 
peating a  message.  The  authority  to  establish  different 
rates  for  different  classes  of  service  does  not  affect  the  lia- 
bility for  negligence  of  interstate  carriers  of  goods,  nor  does 
it  affect  the  liability  for  negligence  of  interstate  telegraphic 
carriers  of  messages. 

The  essential  difference  between  repeated  and  unre- 
peated  messages  is  the  difference  in  labor  and  in  the  nature 
of  the  service  obtained.  The  additional  rate  for  repeated 
messages  is  allowed  to  cover  the  added  cost  of  repeating 
the  message  and  added  service  rendered  the  patron.  Prior 
to  1910  this  distinction  between  repeated  and  unrepeated 
messages  was  the  one  made  by  the  telegraph  companies  in 
establishing  their  rates  in  all  those  States  where  there  was 
unlimited  liability  on  both  classes  of  messages.  If  it  had 
been  the  intention  of  Congress  to  take  over  the  field  of 
liability  for  negligence  by  failure  to  correctly  deliver  tele- 
graphic messages  it  would  have  done  so  in  clear  and  un- 
mistakable terms  and  would  likely  have  recognized  the  rule 
of  liability  already  established  in  six-sevenths  of  the  States 
of  the  Union.  Congress  has  consistently  declined  to  grant 
exemption  from  liability  to  common  carriers  for  their  neg- 
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ligence,  and  unless  it  is  clear  that  Congress,  by  placing  tele- 
grai^i  companies  under  the  Interstate  Commerce  act,  meant 
thereby  to  set  aside  the  declared  policy  of  the  great  major- 
ity of  the  States,  and  so  permit  telegraph  companies  to  ex- 
empt themselves  from  liability  for  their  own  negligence, 
such  a  purpose  should  not  be  read  into  the  act. 

To  lay  down  a  rule  of  law  that  telegraph  companies  may 
limit  their  liability  for  failure  to  correctly  deliver  a  message 
on  account  of  their  own  negligence  would  encourage  the 
employment  of  incompetent  help  and  the  use  of  imperfect 
instruments,  and  thereby  render  this  instrumentality  of  in- 
terstate commerce  almost  valueless  as  a  safe  means  of  com- 
munication. Commercial  telegraph  messages  frequently  in- 
volve large  sums  of  money,  and  are  intended  to,  and  do, 
create  obligations  and  induce  action.  The  telegraph  has 
become  a  necessity  in  the  commercial  life  of  the  nation. 
There  is  no  reason,  economic  or  otherwise,  why  this  great 
mass  of  messages  should  move  at  the  risk  of  the  sender. 
Assuming  the  amount  in  the  instant  case  to  be  $23,000  in- 
stead of  twenty-three  cents,  the  error  caused  by  the  negli- 
gence of  the  telegraph  company  would  then  have  amounted 
to  $3000  on  one  item,  and  on  12,000  items  would  have 
amounted  to  $36,000,000.  The  telegraph  company  by  its 
contract  says  that  the  sender  can  protect  himself  by  having 
the  message  repeated.  Assuming  the  patron  sends  such  a 
message  repeated  and  the  error  occurs,  he  can  recover,  ac- 
cording to  its  rules,  fifty  times  the  amount  for  sending  the 
same, — in  this  case  $31.50.  The  utter  fallacy  of  the  argu- 
ment of  permitting  the  telegraph  company  to  relieve  itself 
of  liability  for  its  own  negligence  in  failing  to  correctly 
deliver  such  a  message  is  shown  by  this  illustration.  The 
company  further  states  that  if  the  sender  is  not  satisfied 
with  its  unrepeated  or  repeated  service  he  can  insure  the 
message.  The  Interstate  Commerce  act  does  not  say  any- 
thing about  authorizing  the  telegraph  company  to  insure  its 
messages  and  thereby  protect  itself  from  liability  for  fail- 
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ure  to  deliver.  We  need  only  apply  the  terms  of  its  con- 
tract for  insurance  to  see  how  ridiculous  tliat  provision  is. 
The  rate  charged  is  two  per  cent  on  the  agreed  amount  of 
risk.  For  what  amount  shall  the  sender  insure  his  message? 
How  does  he  know  what  error  the  telegraph  company  is 
liable  to  make?  In  the  instant  case  the  patron  might  by 
chance  have  guessed  that  the  telegraph  company  would  com- 
mit the  error  it  did  commit ;  then  the  message  could  have 
been  insured  for  $360,  and  the  charge  for  the  insurance 
would  have  been  $7.20.  But  how  could  the  sender  know 
that  the  telegraph  company  would  not  omit  the  word 
"twenty"  instead  of  the  word  "three?"  In  order  to  pro- 
tect itself  against  such  a  possibility  it  would  have  had  to 
insure  its  message  for  $2400,  and  the  rate  would  have  been 
$48.  The  insured  rate  is  clearly  impossible  to  apply  and 
is  prohibitive,  and  is  meant  to  be.  The  recovery  on  a  re- 
peated  message  is  wholly  inadequate  on  a  transaction  of 
any  size.  And  again,  is  there  any  possible  reason  why  a 
telegraph  company  should  be  able  to  exempt  itself  from 
liability  for  its  own  negligence?  No  other  person  in  the 
land  has  this  privilege.  A  common  carrier  of  goods  does 
not  have  it,  and  why  should  a  common  carrier  of  tele- 
graphic messages?  The  courts  of  last  resort  of  all  but  six 
States  of  the  United  States  have  declared  that  public  pol- 
icy opposes  any  such  limitation  of  liability.  Congress  put 
telegraph  companies  under  the  act  for  the  purpose  of  con- 
trolling them,  and  not  foV  the  purpose  of  relieving  them 
from  liability  for  their  own  negligence. 

Section  8  of  the  Interstate  Commerce  act  (Act  of  Feb- 
ruary 4,  1887,  U.  S.  Comp.  Stat.  19 16,  sec.  8572,)  gives 
a  right  of  action  against  a  common  carrier  for  damages  oc- 
casioned by  its  doing  an  act  prohibited  by  the  statute,  and 
section  9  of  the  act  (Ibid.  sec.  8573)  grants  the  right  of 
choice  between  complaint  to  the  Interstate  Commerce  Com- 
mission by  persons  claiming  to  be  damaged  by  any  common 
carrier  subject  to  the  provisions  of  the  act,  and  a  suit  in  a 
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Federal  court  for  the  recovery  of  the  damages  for  which 
such  common  carrier  may  be  liable  under  the  provisions  of 
the  act.  Sections  8  and  9,  standing  alone,  might  be  con- 
strued to  give  the  Federal  courts  exclusive  jurisdiction  of 
all  suits  for  damages  occasioned  by  the  carrier's  violating 
any  of  the  old  duties  which  were  preserved  and  the  new 
obligations  which  were  imposed  by  the  -Commerce  act.  Evi- 
dently for*the  purpose  of  preventing  such  a  result  the  pro- 
viso to  section  22  of  the  act  (Ibid.  sec.  8595)  declares  that 
"nothing  in  this  act  contained  shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at  common  law  or  by  stat- 
ute, but  the  provisions  of  this  act  are  in  addition  to  such 
remedies."  That  proviso  was  added  to  preserve  all  exist- 
ing rights  which  were  not  inconsistent  with  those  created  by 
the  statute,  and  to  preserve  existing  remedies,  such  as  those 
by  which  a  shipper  could  recover  in  a  State  court  for  dam- 
ages to  property  while  in  the  hands  of  the  interstate  carrier, 
damages  caused  by  delay  in  shipment,  damages  caused  by 
failure  to  comply  with  its  common  law  duties,  and  the  like. 
But  for  this  proviso  to  section  22  it  might  have  been  claimed 
that,  Congress  having  entered  the  field,  the  whole  subject  of 
liability  of  a  carrier  to  shippers  in  interstate  commerce  had 
been  withdrawn  from  the  jurisdiction  of  the  State  courts, 
and  this  clause  was  added  to  indicate  that  the  Interstate 
Commerce  act,  in  giving  rights  of  action  in  Federal  courts, 
was  not  intended  to  deprive  the  State  courts  of  their  gen- 
eral and  concurrent  jurisdiction.  Pennsylvania  Railroad 
Co,  V.  Puritan  Coal  Mining  Co,  237  U.  S.  121 ;  Pennsyl- 
vania Railroad  Co,  v.  Sonnian  Shaft  Coal  Co,  242  id.  120. 
In  Western  Union  Telegraph  Co.  v.  Crovo,  220  U.  S. 
364,  it  was  held  that  a  Virginia  statute  under  which  a 
penalty  is  incurred  by  a  telegraph  company  that  negligently 
fails  to  transmit  within  the  State  as  promptly  as  practica- 
ble a  message  received  at  an  office  in  the  State  for  transmis- 
sion to  a  person  in  another  State,  is  a  valid  exercise  of  the 
power  of  tlie  State,  in  the  absence  of  any  legislation  of 
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Congress  on  the  subject.  It  would  thus  appear  that  the 
Federal  Supreme  Court  recognizes  that  Congress,  has  not 
taken  over  the  field  of  liability  of  telegraph  companies  for 
their  negligence. 

In  Chicago,  Mihvaukee  and  St  Paul  Railway  Co.  v. 
Solan,  169  U.  S.  133,  it  was  held  that  an  Iowa  statute  pro- 
viding that  no  contract  or  regulation  shall  exempt  any  cor- 
poration carrying  persons  or  property  by  rail  from  its  lia- 
bility as  a  common  carrier  is  not  void  as  an  attempt  to 
regulate  interstate  commerce,  as  applied  to  a  contract  of 
interstate  transportation  whereby  the  carrier  attempted  to 
limit  its  liability  for  personal  injuries  resulting  from  neg- 
ligence of  its  servants  to  the  sum  of  $500,  the  court  saying : 
"By  the  law  of  this  country  as  declared  by  this  court,  in 
the  absence  of  any  statute  controlling  the  subject,  any  con- 
tract by  which  a  common  carrier  of  goods  or  passengers 
undertakes  to  exempt  himself  from  all  responsibility  for 
loss  or  damage  arising  from  the  negligence  of  himself  or 
his  servants  is  void  as  against  public  policy,  as  attempting 
to  put  off  the  essential  duties  resting  upon  every  public 
carrier  by  virtue  of  his  employment,  and  as  tending  to  de- 
feat the  fundamental  principle  on  which  the  law  of  common 
carriers  was  established, — the  securing  of  the  utmost  care 
and  diligence  in  the  performance  of  their  important  duties 
to  the  public.  *  *  *  The  rules  prescribed  for  the  con- 
struction of  railroads  and  for  their  management  and  oper- 
ation, designed  to  protect  persons  and  property  otherwise 
endangered  by  their  use,  are  strictly  within  the  scope  of 
the  local  law.  They  are  not  in  themselves  regulations  of 
interstate  commerce,  although  they  control  in  some  degree 
the  conduct  and  liability  of  those  engaged  in  such  commerce. 
So  long  as  Congress  has  not  legislated  upon  the  particular 
subject  they  are  rather  to  be  regarded  as  legislation  in  aid 
of  such  commerce  and  as  a  rightful  exercise  of  the  police 
power  of  the  State  to  regulate  the  relative  rights  and  duties 
of  all  persons  and  corporations  within  its  limits.     *     *     * 
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The  statute  now  in  question,  so  far  as  it  concerns  liability 
for  injuries  happening  within  the  State  of  Iowa,  *  *  * 
clearly  comes  within  the  same  principles.  It  is  in  no  just 
sense  a  regulation  of  commerce.  It  does  not  undertake  to 
impose  any  tax  upon  the  company  or  to  restrict  the  persons 
or  things  to  be  carried  or  to  regulate  the  rate  of  tolls,  fares 
or  freight.  Its  whole  object  and  effect  are  to  make  it  more 
sure  that  railroad  companies  shall  perform  the  duty  resting 
upon  them  by  virtue  of  their  employment  as  common  car- 
riers, to  use  the  utmost  care  and  diligence  in  the  transpor- 
tation of  passengers  and  goods." 

Neither  the  commerce  clause  of  the  United  States  con- 
stitution nor  the  fact  that  Congress  has  power  to  make 
provisions  regulating  interstate  common  carriers,  including 
telegraph  companies,  renders  invalid  a  State  statute  regu- 
lating the  delivery  of  interstate  telegrams  until  Congress 
has  acted  and  by  such  action  covered  the  specific  matters 
governed  by  the  State  statute.  Western  Union  Telegraph 
Co.  V.  Boegli,  (Ind.)  115  N.  E.  Rep.  773;  Western  Union 
Telegraph  Co,  v.  James,  162  U.  S.  650. 

In  Commercial  Milling  Co,  v.  Western  Union  Telegraph 
Co,  151  Mich.  425,  it  was  held  that  a  statute  making  a 
telegraph  company  liable  for  negligence  to  the  amount  of 
loss  sustained  does  not  attempt  to  state,  measure  or  define 
any  duty  of  the  telegraph  company  or  to  establish,  define  or 
fix  the  consequence  of  its  miscarriage,  but  the  liability  is 
established  without  reference  to  that  act,  and  it  is  when  the 
company  asks  to  be  discharged  therefrom  by  giving  effect 
to  a  stipulation  limiting  liability  for  an  unrepeated  message 
to  the  amount  received  for  its  transmission  that  the  act 
becomes  at  all  effective,  and  hence  to  apply  the  act  to  an 
interstate  message  so  as  to  constitute  such  a  stipulation  void 
and  no  limitation  of  the  amount  of  liability  is  not  to  give 
the  act  extra-territorial  effect  and  does  not  regulate  inter- 
state commerce  in  violation  of  the  constitution  of  the  United 
States.     (Affirmed  in  218  U.  S.  406.) 
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In  Western  Union  Telegraph  Co.  v.  Boegli,  supra,  the 
Indiana  Supreme  Court  holds  that  the  Interstate  Commerce 
act  relates  specifically  to  and  provides  a  penalty  for  only 
such  conduct  as  is  the  result  of  deliberation  and  intention 
and  does  not  relate  to  mere  neglect  in  individual  cases  pro- 
vided against  by  statute  or  the  common  law.  Congress  has 
not  prescribed  by  law  that  dispatches  shall  be  diligently  de- 
liveried,  nor  has  it  provided  a  penalty  for  negligence  in  de- 
livery. Since  Congress  has  not  by  the  Interstate  Commerce 
act  specifically  covered  this  feature  of  the  service  there  is 
nothing  to  prevent  the  common  or  statute  law  of  a  State 
from  regulating  it.  The  Interstate  Commerce  act  covers 
such  administrative  matters  as  the  fixing  of  rates,  the  tiling 
of  regulations  and  the  justness  and  reasonableness  of  the 
same,  but  does  not  exclusively  cover  negligent  failure  by 
carriers  to  qpmply  with  the  regulations  filed  nor  negligent 
performance  of  common  law  or  statutory  duties.  There- 
fore the  act  does  not  render  inoperative  the  common  law 
or  State  statutory  regulations,  which  are  in  aid  of  interstate 
commerce  and  not  in  interference  therewith. 

In  Western  Union  Telegraph  Co,  v.  Bailey,  io8  Texas, 
427,  the  court,  discussing  the  amendment  of  June  18,  1910, 
said :  "If  this  amendment  was  an  exertion  by  Congress  of 
its  authority  over  the  subject  of  the  liability  of  telegraph 
companies  for  the  negligent  non-delivery  of  interstate  mes- 
sages, including  that  of  their  right  to  provide  by  contract 
that  they  should  be  exempt  from  such  liability,  or  if  it 
clearly  manifested  a  purpose  on  the  part  of  Congress  to  ex- 
tend its  autliority  over  those  subjects,  the  rules  of  the  State 
upon  them  are,  of  course,  superseded.  But  we  do  not  re- 
gard the  amendment  as  open  to  such  construction.  *  *  * 
There  is  no  mention  of  the  liability  of  such  companies  for 
negligence.  That  subject  is  not  dealt  with  or  touched  upon. 
If  it  had  been  the  purpose  of  Congress  to  legislate  we  think 
it  would  have  done  so  in  terms  clear  and  uiimistakable.  We 
are  not  required  to  assume  that  such  was  the  intention  in 
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the  absence  of  its  clear  manifestation.  The  laws  of  a  State, 
as  they  may  be  properly  directed  to  the  subjects  of  inter- 
state commerce,  are  not  to  be  held  as  inconsistent  with  an 
act  of  Congress  unless  they  present  an  absolute  conflict,  or 
unless,  at  least,  a  purpose  on  the  part  of  Congress  to  legis- 
late upon  the  particular  subject  is  clearly  revealed.  As  was 
said  in  Missouri,  Kansas  and  Texas  Railroad  Co,  v.  Har- 
ris, 234  U.  S.  419,  34  Sup.  Ct.  793 :  'This  rule  rests  on 
fundamental  grounds  and  should  not  be  disregarded.'  *  *  * 
The  contrast  between  this  legislation  and  that  of  Congress 
relating  to  the  liability  of  interstate  carriers  of  property 
very  strongly  indicates,  we  think,  that  the  regulation  of 
the  liability  for  negligence  of  interstate  telegraph  companies 
was  not  in  the  mind  of  Congress.  In  the  latter  [Carmack 
amendment]  is  found  express  and  definite  provision  upon 
the  subject,  accompanied  by  an  emphatic  declaration.  *  *  * 
These  provisions  of  the  Carmack  amendment  do  not  apply 
to  telegraph  companies.  *  *  *  That  they  do  not  apply 
to  such  companies  ♦  *  *  convinces  us  that  Congress 
did  not  intend  that  the  amendment  of  1910  should  embrace 
the  subject." 

In  DesArc  Oil  Mill  v.  Western  Union  Telegraph  Co. 
132  Ark.  335,  the  court  said:  "Is  such  a  stipulation  ren- 
dered valid  by  the  statute  enacted  by  Congress  in  the  year 
1910,  giving  the  Interstate  Commerce  Commission  author- 
ity to  regulate  rates  and  prices  of  telegraph  companies?  We 
discover  no  good  reason  for  holding  that  such  a  contract, 
if  void  under  the  general  principles  of  common  law  prior 
to  the  enactment  of  that  statute,  has  become  valid  under 
the  statute.  The  controlling  clause  of  the  statute  in  ques- 
tion reads  as  follows:  'AH  charges  made  for  any  service 
rendered  or  to  be  rendered  in  the  transportation  of  pas- 
sengers or  property  and  for  the  transmission  of  messages 
by  telegraph,  telephone  or  cable,  as  aforesaid,  or  in  connec- 
tion therewith,  shall  be  just  and  reasonable,  and  every  un- 
just and  unreasonable  charge  for  such  service,  or  any  part 
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thereof,  is  prohibited  and  declared  to  be  unlawful:  Pro- 
vided,  that  messages  by  telegraph,  telephone  or  cable,  sub- 
ject to  the  provisions  of  this  act,  may  be  classified  into 
day,  night,  repeated,  unrepeated,  letter,  commercial,  press, 
government,  and  such  other  classes  as  are  just  and  reason- 
able, and  different  rates  may  be  charged  for  the  different 
classes  of  messages.'  It  was  clearly  the. intention  of  Con- 
gress in  enacting  this  statute  to  confer  authority  upon  the 
commission  merely  to  regulate  rates  and  classification  of 
messages,  and  not  to  confer  authority  to  declare  the  prin- 
ciples of  law  affecting  the  liability  of  the  carrier.  The 
classification  of  repeated  and  unrepeated  messages  and  the 
fixing  of  different  rates  for  the  different  classes  of  mes- 
sages is  quite  a  different  thing  from  a  contract  absolving 
the  carrier  from  liability  for  its  own  negligence.  If  it  had 
been  intended  to  confer  power  upon  the  Interstate  Com- 
merce Commission  to  change  the  law  in  that  respect, — 
the  mere  approval  of  classification  of  rates, — doubtless  the 
framers  of  the  statute  would  have  used  different  language. 
The  Supreme  Court  of  the  United  States  has  given  a  very 
clear  intimation  that  no  such  power  is  conferred  by  the 
various  statutes  with  reference  to  the  regulation  of  inter- 
state rates  by  the  commission.  In  Adams  Express  Co.  v. 
Croninger,  226  U.  S.  491,  (33  Sup.  Ct.  148,)  the  court 
said:  'That  a  common  carrier  cannot  exempt  itself  from 
liability  for  its  own  negligence  or  that  of  its  servants  is 
elementary,'  etc.  *  *  *  Nor  can  adherence  to  the  com- 
mon law  principle  which  invalidated  such  a  stipulation  be 
viewed  as  a  burden  upon  or  interference  with  interstate 
commerce  or  as  being  in  conflict  with  the  authority  of  the 
Interstate  Commerce  Commission  over  that  subject,  for,  as 
before  stated,  the  exemption  does  not  come  within  the  scope 
of  the  regulation  of  rates  or  of  classification  of  messages, 
but  is  purely  an  attempt  to  contract  against  the  general  law 
of  the  land  with  respect  to  liability  for  negligence." 


Dec  MS.]    Bowman  &  Bull  Co.  v.  Postal  Tel.  Co.    175 

In  Dickerson  v.  Western  Union  Telegraph  Co.  114  Miss. 
115,  the  court  said:  "The  contention  of  appellee  is,  that 
by  this  provision  Congress  has  taken  charge  of  the  telegraph 
and  telephone  business  to  the  same  extent  that  it  has  taken 
charge  of  common  carriers  of  persons  and  property  under 
the  Carmack  amendment.  *  *  *  It  seems  to  us  that  the 
act  of  19 10  is  no  broader  when  applied  to  telegraph  and 
telephone  companies  than  the  original  act  to  regulate  com- 
merce prior  to  the  Carmack  amendment  was  to  the  rail- 
roads, and  that  the  same  rules  would  apply  to  the  telegraph 
business  under  the  present  statute  as  applied  to  the  rail- 
roads under  the  statute  prior  to  the  Carmack  amendment." 

Counsel  for  appellee  cites  many  cases  holding  to  the 
contrary.  We  have  given  careful  consideration  to  those 
cases  but  cannot  adopt  the  reasoning  nor  the  views  expressed 
therein.  No  good  purpose  could  be  served  by  discussing 
them,  and  so  we  will  not  further  lengthen  this  opinion  by 
an  attempt  to  analyze  the  learned  opinions  of  courts  holding 
the  view  opposite  the  one  we  have  adopted.  Furthermore, 
we  think,  the  evidence  here  shows  a  degree  of  careless- 
ness that  amounts  to  gross  negligence,  and  it  is  admitted 
that  appellee  would  be  liable  for  gross  negligence.  One 
who  sends  a  message  is  entitled  to  have  it  transmitted,  word 
for  word  and  letter  for  letter,  exactly  as  it  is  written.  An 
operator  is  not  entitled  to  take  liberties  with  the  message 
and  guess  that  the  changes  which  he  consciously  puts  into 
it  are  of  no  importance.  Each  word  as  written  may  have 
a  significance  of  which  the  operator  is  not  informed.  This 
message,  as  delivered,  shows  evidence  of  having  been  con- 
sciously altered.  The  signature  attached  to  it  was  "Bow- 
man &  Bull  Company."  The  signature  to  the  message  as 
delivered  was  "Bowman  Bull  Co."  The  word  "wired"  was 
changed  to  "wire."  The  dropping  of  the  "d"  made  a  dif- 
ference in  the  meaning.  As  sent,  the  message  meant  that 
the  car  was  offered  subject  to  an  immediate  wired  accept- 
ance by  the  purchaser.    As  delivered  it  meant,  "This  is  im- 
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mediate ;  wire  your  acceptance."  It  appears  that  the  oper- 
ator thought  he  was  correcting  the  sender's  poor  grammar. 
As  it  happened,  the  change  made  very  little  difference,  be- 
cause the  ideas  are  nearly  the  same,  but  the  operator  took 
a  chance  when  he  changed  this  word.  Further  evidence  of 
willful  tampering  with  the  message  is  shown  by  the  change 
in  the  check  number.  The  message  as  delivered  contained 
twenty-four  words,  and  it  was  so  indicated  by  the  sending 
operator.  In  order  to  enable  the  receiving  operator  to  know 
that  he  received  all  the  words,  this  check  number  "24"  is 
the  first  part  of  the  message  sent  out.  One  of  two  things 
happened:  either  the  check  number  was  received  as  "23" 
and  twenty-three  words  were  sent,  or  the  check  number  was 
received  as  "24,"  and  when  twenty-three  words  came  the 
receiving  operator  willfully  omitted  to  call  back  to  get  the 
missing  word  but  changed  his  check  number  to  "23."  It 
is  hardly  probable  that  such  a  coincidence  could  have  hap- 
pened as  that  the  check  number  was  transmitted  over  the 
wire  incorrectly  and  then  the  message  was  transmitted  in 
such  a  way  as  to  correspond  with  the  incorrect  check  num- 
ber. Gross  negligence  is  a  difficult  thing  to  prove,  but  here 
the  errors  in  transmission  were  wholesale.  Five  changes 
were  made  in  the  transmission  of  a  short  message.  Such 
negligence  cannot  be  excused. 

In  Reding  ton  v.  Pacific  Postal  Telegraph-Cable  Co.  107- 
Cal.  317,  action  was  brought  against  the  telegraph  company 
for  failure  to  correctly  transmit  an  unrepeated  message.  It 
appeared  that  the  plaintiff  delivered  to  defendant  a  mes- 
sage directed  to  a  sheriff  requiring  him  to  levy  on  prop- 
erty in  the  amount  of  "nineteen  hundred  three  dollars.*' 
In  sending  the  message  the  company  omitted  the  syllable 
teen"  in  the  first  word,  making  it  read  "nine"  instead  of 
nineteen."  The  message  blanks  of  the  defendant  in  terms 
limited  its  responsibility  to  the  cost  of  transmission  unless 
the  message  was  repeated.  An  expert  telegraph  operator 
gave  it  as  his  opinion  that  owing  to  a  rest  of  from  one  to 
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three  seconds  which  would  occur  between  the  first  syllable 
of  the  word  "nineteen"  and  the  balance  of  the  message  if 
the  current  had  ceased  to  flow,  the  omitted  syllable  could 
not  have  been  lost  without  the  receiving  operator's  knowl- 
edge if  he  was  competent.  It  was  there  held  that  the  evi- 
dence was  sufficient  to  sustain  a  finding  of  gross  negligence 
on  the  defendant's  part,  making  it  liable  for  the  damage 
sustained. 

We  are  impressed  with  the  importance  to  the  commer- 
cial world  of  a  correct  decision  in  this  case,  and  after  a 
careful  review  of  the  authorities  we  must  hold,  in  accord- 
ance with  the  views  herein  expressed,  that  the  Appellate 
Court  erred  in  affirming  the  judgment  of  the  municipal 
court.  The  judgments  of  the  municipal  and  Appellate 
Courts  are  therefore  reversed,  and  judgment  is  entered  here 
against  appellee  and  in  favor  of  appellant  for  $360  and 

costs 

Reversed,  with  judgment  here. 


(No.  12756. — Reversed  and  remanded.) 
The  Peoria  Railway  Company,  Plaintiff  in  Error,  vs. 
The  Industrial  Commission  et  al, — (Wiluam  W. 
Wade,  Defendant  in  Error.) 

Opinion  filed  October  27,  i^ig — Rehearing  denied  Dec.  5,  ipip. 

Workmen's  compensation — lump  sum  award  does  not  prevent 
employer  from  filing  petition  that  disability  has  ended.  Section  9 
of  the  Workmen's  Compensation  act,  allowing  lump  sum  settle- 
ments, does  not  foreclose  any  rights  of  the  parties  to  have  the 
award  of  the  Industrial  Commission  reviewed  upon  the  grounds  set 
forth  in  paragraph  (h)  oi  section  19  of  the  act,  and  the  fact  that 
the  employer  has  not  rejected  a  lurpp  sum  award  within  ten  days 
does  not  prevent  his  filing  a  petition  for  review  on  the  ground  that 
the  disability  of  the  employee  has  ended. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ; 
the  Hon.  Charles  V.  Miles,  Judge,  presiding. 

290—12 
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J.  T.  Hunter,  G.  H.  Page,  and  R.  J.  Kavanagh,  for 
plaintiff  in  error. 

Mansfield  &  Cowan,  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

The  Industrial  Commission  on  December  i6,  19 17,  con- 
firmed the  award  of  the  arbitrator  in  favor  of  William 
Wade,  who  was  injured  in  the  course  of  his  employment 
by  plaintiff  in  error,  the  Peoria  Railway  Company,  on  Jan- 
uary 2,  191 5.  Following  that  confirmation  the  plaintiff  in 
error  paid  the  compensation  awarded,  in  installments,  un- 
til the  total  sum  of  $830.83  had  been  paid.  On  March 
25,  1918,  the  commission,  acting  upon  the  petition  filed  by 
Wade  on  March  i,  1918,  entered  an  order  commuting  the 
balance  of  the  compensation  to  a  lump  sum,  amounting  to 
$1227.99.  Plaintiff  in  error  did  not  pay  the  lump  sum 
awarded  and  neither  party  filed  a  rejection  thereof  within 
the  ten  days  provided  by  section  9  of  the  Workmen's  Com- 
pensation act.  The  unpaid  lump  sum  award  was  not  re- 
duced to  judgment.  Within  eighteen  months  from  the  date 
of  the  last  payment  plaintiff  in  error  filed  its  petition  in  ac- 
cordance with  the  provisions  of  paragraph  (h)  of  section  19 
of  the  Workmen's  Compensation  act,  claiming  that  the  dis- 
ability of  Wade  had  diminished  and  ended  since  the  award 
was  made  and  prayed  that  the  award  might  be  reviewed  and 
payments  of  compensation  ended.  On  January  9,  1919,  the 
commission  sustained  the  motion  filed  by  Wade  on  October 
8,  1 9 18,  to  dismiss  the  petition  for  review,  on  the  ground 
that  neither  party  had  rejected  the  order  for  commutation 
to  a  lump  sum  within  ten  days  after  such  order  was  entered. 
Plaintiff  in  error  sued  out  a  writ  of  certiorari  from  the  cir- 
cuit court  of  Peoria  county,  and  upon  a  hearing  that  court 
quashed  the  writ  for  the  same  reason  assigned  by  the  In- 
dustrial Commission  and  certified  that  the  cause  is  one 
proper  to  be  reviewed  by  this  court. 
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The  only  question  involved  in  this  case  is  whether  or 
not  a  petition  for  review  of  an  original  award  for  com- 
pensation payable  in  installments  can  be  maintained  under 
paragraph  (A)  of  section  19  of  the  Compensation  act  where 
such  petition  for  review  is  filed  within  eighteen  months  of 
the  original  award  and  after  an  order  for  commutation  to 
a  lump  sum  has  been  entered  by.  the  Industrial  Commission 
and  not  rejected  by  either  party  within  ten  days. 

Because  of  the  recognized  inability  of  the  medical  pro- 
fession to  forecast  with  certainty  the  results  of  an  injury 
causing  partial  disability,  as  well  as  their  inability  many 
times  to  determine  whether  or  not  the  disability  is  tem- 
porary or  permanent  or  to  determine  the  exact  extent  of 
the  injury,  the  law-making  power  of  the  State  has  fixed  a 
period  of  eighteen  months  within  which  such  results  may 
be  determined  with  reasonable  certainty.  A  review  of  the 
award  or  agreement  within  that  period  enables  the  Indus- 
trial Commission  to  determine  from  the  evidence,  with  some 
degree  of  certainty,  the  true  extent  of  the  injury.  Defend- 
ant in  error  contends  that  section  9  of  the  Compensation 
act  is  to  be  interpreted  so  that  if  the  parties  under  the 
act  have  the  award  commuted  to  a  lump  sum  where  such 
award  is  payable  in  installments,  and  neither  party  rejects 
the  lump  sum  award  so  made  w^ithin  the  time  provided  by 
that  section,  (ten  days,)  such  award  of  a  lump  sum  is  a 
final  disposition  of  the  claim,  and  that  in  such  case  it  must 
be  paid  without  regard  to  the  question  whether  or  not  the 
injury  has  recurred,  increased,  diminished  or  ended. 

Paragraph  (h)  of  section  19  provides:  "An  agreement 
or  award  under  this  act,  providing  for  compensation  in  in- 
stallments, may  at  any  time  within  eighteen  months  after 
sifch  agreement  or  award  be  reviewed  by  the  Industrial 
Board  at  the  request  of  either  the  employer  or  the  em- 
ployee, on  the  ground  that  the  disability  of  the  employee 
has  subsequently  recurred,  increased,  diminished  or  ended ; 
and  on  such  review,  compensation  payments  may  be  re- 
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established,  increased,  diminished  or  ended."  We  think  the 
clear  meaning  of  said  paragraph  is  that  wherever  the  statute 
provides  for  the  payment  of  an  award  by  installments,  any 
agreement  or  award  subject  to  review  under  such  statute 
may  be  reviewed  within  eighteen  months  from  the  date  of 
the  agreement  or  award  on  the  ground  aforesaid  and  on 
the  filing  of  the  petition  as  aforesaid,  either  before  or  after 
such  award  has  been  commuted  to  a  lump  sum  agreement. 
Section  9  of  the  Compensation  act,  allowing  lump  sum  set- 
tlements, contains  no  language  that  forecloses  any  right  of 
the  parties  to  have  the  award  of  the  commission  reviewed 
upon  the  grounds  set  forth  in  paragraph  (A)  of  section  19 
of  the  same  act.  Section  9  merely  intended  to  give  the  par- 
ties the  benefit  of  cash  payments  in  lump  sums  instead  of 
carrying  the  award  as  an  obligation  to  be  paid  in  continuous 
installments.  The  payment  of  such  a  lump  sum  settlement 
by  the  employer  would  not  estop  the  employee  to  file  his 
petition,  under  paragraph  (A)  of  section  19,  for  a  recurring 
and  increased  injury  as  therein  provided.  (Wabash  Rail- 
way Co.  V.  Industrial  Com.  286  111.  1^4.)  In  the  case  just 
cited  there  was  a  lump  sum  agreement  between  the  parties 
and  this  agreement  was  approved  by  the  Industrial  Com- 
mission, and  it  was  held  in  that  case  that  that  was  such  an 
agreement  as  could  be  reviewed  under  paragraph  (A)  of 
section  19  although  the  lump  sum  agreed  on  had  already 
been  paid.  Paragraph  (A)  is  for  the  mutual  advantage 
of  both  employer  and  employee,  and  the  same  rule  applied 
in  favor  of  the  employee  must  be  applied  in  favor  of  the 
employer. 

The  Industrial  Commission  erred  in  sustaining  the  mo- 
tion to  dismiss  the  petition  for  review  and  the  circuit  court 
erred  in  quashing  the  writ  of  certiorari.  The  judgment  of 
the  circuit  court  is  reversed  and  the  cause  remanded,  with 
directions  to  remand  the  cause  to  the  Industrial  Commis- 
sion for  a  hearing  on  plaintiflF  in  error's  petition. 

Reversed  and  remanded,  with  directions. 


fcfc'WJ  Theiner  v.  Speckin.  181 

(No.  12165. — Reversed  and  remanded.) 

RuD0j<PH  Theiner,  Appellant,  vs.  William  Speckin, 

Appellee. 

Opinion  filed  October  2/,  ipip — Rehearing  denied  Dec.  5,  ipip, 

1.  Husband  and  wife — a  widow  who  abandons  her  homestead 
has  only  right  to  have  dower  assigned.  A  widow  who  has  lost  her 
homestead  by  acquiring  a  new  home  has  no  estate  in  the  homestead 
property  but  a  mere  right  to  have  her  dower  assigned  in  the  whole 
premises,  and  where  she  retains  possession  through  a  tenant  her 
right  to  have  dower  assigned  continues  while  possession  is  so  held. 

2.  Same — widow  acquires  no  title  by  paying  off  husband's  mort- 
gage. A  widow  acquires  no  title  to  her  husband's  property  by  pay- 
ing off  a  mortgage  with  her  own  money,  but  such  payment  is  nec- 
essary to  the  preservation  of  her  estate  of  homestead  and  the  in- 
terests of  the  heirs,  and  she  thereby  acquires  a  lien  on  the  interests 
of  the  heirs  for  their  shares  of  the  incumbrance. 

3.  Mortgages — mortgagee  has  only  a  qualified  title  during  ex- 
istence  of  debt.  While  a  mortgage  conveys  the  title  as  between  the 
mortgagor  and  mortgagee  such  title  is  only  a  qualified  one,  as  se- 
curity for  the  creditor  during  the  existence  of  the  debt,  and  when 
the  debt  is  paid  both  the  title  and  right  of  possession  of  the  mort- 
gagee are  at  an  end. 

4.  Limitations — when  possession  of  one  heir  cannot  be  tacked 
to  possession  of  widow.  Where  a  widow  abandons  her  homestead 
estate  but  continues  in  possession  through  one  of  the  heirs  as  ten- 
ant, such  tenant  cannot,  as  against  the  other  heirs,  tack  his  posses- 
sion onto  the  widow's  after  her  death,  as  her  rights  in  the  premises 
pass  to  all  her  heirs  and  not  alone  to  the  one  who  is  tenant. 

5.  Same — evidence  of  adverse  possession  must  be  clear  and  posi- 
tive. All  presumptions  are  in  favor  of  the  true  owner,  and  to  prove 
adverse  possession  the  evidence  must  be  clear  that  the  possession 
is  hostile,  actual,  visible  and  exclusive  and  that  it  has  been  continu- 
ous for  twenty  years  or  more  without  any  recognition  of  the  title 
of  the  true  owner. 

Stone,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Frederick  A.  Smith,  Judge,  presiding. 

Winston  &  Lowy,  for  appellant 
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G^RGE  McMahon,  and  Manikrre  &  Pratt,  for  ap- 
pellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Appellant,  Rudolph  Theiner,  filed  on  March  2,  191 7,  an 
application  in  the  circuit  court  of  Cook  county  for  regis- 
tration of  title  under  the  Torrens  system  to  certain  real 
estate  known  as  No.  4715  Marshfield  avenue,  Chicago.  Ap- 
pellee, William  Speckin,  was  made  party  defendant  to  such 
application  and  filed  his  answer  denying  that  the  applicant 
owned  the  land  in  fee  simple.  He  charged  tliat  he  had  been 
in  undisputed,  peaceable  possession  of  the  land  under  color 
of  title  for  more  than  fifteen  years,  had  paid  all  taxes,  as- 
sessments and  other  charges  and  that  he  was  therefore  the 
legal  and  equitable  owner  thereof,  and  tliat  his  possession 
had  been  peaceful,  undisputed,  open,  notorious  and  adverse 
to  any  and  all  claims.  Later  he  filed  an  amendment  to  his 
answer,  setting  up  the  defense  of  adverse  possession  of 
himself  and  his  mother  for  a  period  of  more  than  twenty 
years,  and  thereby  claimed  to  be  the  absolute  owner  of 
the  land  under  section  i  of  the  Limitation  act.  He  also 
set  up  the  defense  of  the  seven  year  limitation  under  sec- 
tion 4  of  the  Limitation  act. 

The  facts  disclose  that  William  Krueger  acquired  title 
in  fee  simple  to  the  premises  by  a  deed  from  Robert  Ber- 
ger  dated  September  18,  1882.  He  died  one  week  later, 
leaving  him  surviving  Emil,  a  son  by  a  former  marriage, 
and  Henry  and  Otto,  sons  by  his  marriage  with  Ida  Speckin 
Krueger,  as  his  only  heirs-at-law,  and  Ida  Speckin  Krueger, 
his  widow,  who  was  the  mother  of  appellee  by  her  former 
marriage.  At  the  time  of  the  father's  death  Emil  Krueger 
was  near  twenty-one  years  of  age,  Henry  and  Otto  Krueger 
were  of  the  ages  of  five  and  three  years,  respectively,  and 
appellee  was  about  ten  years  old.  All  of  them,  with  the  ex- 
ception of  Emil,  occupied  the  premises  in  question  as  their 
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homestead,  with  their  mother,  until  some  time  in  1884,  when 
they,  with  their  mother,  who  had  married  Edward  Dams, 
moved  onto  property  in  Chicago  purchased  by  Dams  with 
money  furnished  by  their  mother,  the  title  to  which  was 
taken  in  the  name  of  Dams.  After  the  removal  of  the  fam- 
ily from  the  premises  in  question  Mrs.  Dams  rented  the 
same  and  collected  the  rent  (about  $7  per  month)  until 
1899,  when  appellee  married  and  rented  the  property  from 
his  mother.  He  remained  there  as  her  tenant  and  paid  rent 
at  $4  per  month  to  her  until  her  death,  May  7,  1902.  Dams 
died  subsequent  to  her  death.  Shortly  before  December, 
1882,  appellee's  mother  collected  $1500  insurance  on  the  life 
of  her  deceased  husband,  William  Krueger,  and  paid  off  a 
mortgage  of  $200  to  Wilhelm  Neimann,  from  whom  Krue- 
ger had  borrowed  the  money  just  before  his  death.  The 
record  does  not  disclose  how  the  mortgage  was  released  by 
Neimann,  but  it  does  disclose  that  appellant  offered  in  evi- 
dence a  release  of  that  mortgage  to  the  heirs  of  Krueger, 
dated  December  4,  1882,  and  the  mortgage  dated  Septem- 
ber 21,  1882,  as  disclosed  by  an  abstract  of  title,  and  that 
they  were  marked  as  parts  of  an  exhibit,  but  the  exhibit 
does  not  appear  in  the  record.  So  far  as  this  record  shows, 
neither  the  appellee  nor  his  mother  ever  had  any  paper  title 
or  paper  purporting  to  give  title  in  any  way,  by  way  of  re- 
lease or  otherwise.  The  general  taxes  from  1881  to  1883 
were  paid  by  William  Krueger  and  from  1883  to  1902  by 
Edward  Dams  for  Mrs,  Dams.  Appellee  paid  them  from 
1903  to  19 1 6.  He  also  made  some  slight  repairs  on  the 
premises  and  paid  some  small  special  assessments.  His 
mother  also  paid  some  small  special  assessments  on  the 
lot.  The  taxes  paid  by  her  would  not  average  over  $5  per 
annum  and  the  taxes  paid  by  appellee  would  not  average 
over  $15  or  $16  per  annum.  The  record  further  discloses 
that  appellant  based  his  claim  for  a  title  to  the  premises 
upon  three  quit-claim  deeds  from  Otto,  Henry  and  Emil 
Krueger,  dated,  respectively,  January  31,  February  3  and 
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February  8,  1917,  and  the  other  proof  shows  that  William 
Krueger  died  seized  in  fee  of  said  premises. 

The  proof  in  the  record  does  not  show  that  appellee's 
mother  had  perfected  any  title  to  said  premises  under  any 
section  of  the  Limitation  act,  by  adverse  possession  or  other- 
wise. She  had  no  color  of  title  whatever.  She  had  no 
connected  title  in  law  or  equity,  deducible  of  record,  from 
the  State  or  the  government  or  from  any  officer  or  other 
person,  and  consequently  she  had  acquired  no  title  under 
section  4  of  the  Limitation  act.  At  the  time  of  her  hus- 
band's death  and  until  she  left  the  premises,  in  1884,  she 
had  a  homestead  estate  in  the  premises.  The  lot  only  cost 
$200,  and  the  value  of  the  premises,  with  improvements 
thereon,  in  1884  could  not  have  been  much  in  excess  of 
$1000,  if  any,  according  to  the  proof  in  this  record.  The 
actual  value  does  not  appear  by  any  testimony.  If  the 
premises  exceeded  $1000  in  value  she  was  entitled  to  dower 
in  the  excess.  After  she  had  lost  her  homestead  by  ac- 
quiring a  new  home  she  had  no  estate  in  the  land  but  a 
mere  right  to  have  her  dower  assigned  in  the  whole  prem- 
ises. {Maring  v.  Meeker,  263  111.  136.)  She  retained  pos- 
session, however,  by  tenant,  and  still  had  the  right  to  have 
her  dower  assigned  to  the  day  of  her  death. 

The  widow  obtained  no  title  to  the  premises  by  the 
mere  payment  of  the  mortgage  out  of  her  own  money. 
By  the  payment  thereof  she  would  be  entitled  to  a  lien  on 
the  premises  on  the  interests  of  the  heirs  for  their  shares 
of  the  burden.  She  was  compelled  also  to  contribute  her 
ratable  share  of  the  incumbrance.  While  a  mortgage  con- 
veys the  title  as  between  the  mortgagor  and  mortgagee,  such 
title  is  only  a  qualified  one,  as  security  to  the  creditor  dur- 
ing the  existence  of  the  debt.  When  the  debt  is  paid  both 
the  title  and  right  of  possession  of  the  mortgagee  are  at 
an  end.  {Lightcap  v.  Bradley,  186  111.  510.)  If  a  quit- 
claim deed  had  been  made  by  Neimann,  the  mortgagee,  di- 
rect to  the  widow  she  could  not  have  relied  upon  it  as  color 
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of  title,  as  in  this  case  it  would  have  only  been  for  the  pur- 
pose of  releasing  the  mortgage.  {Willhite  v.  Berry,  232 
111.  331.)  The  evidence  shows  that  she  was  not  buying  the 
mortgage  or  buying  the  mortgagee's  interest  in  the  land  but 
that  she  paid  off  the  mortgage.  The  payment  of  the  mort- 
gage was  necessary  to  the  preservation  of  her  estate  of 
homestead  as  well  as  of  the  interests  of  the  heirs  of  the 
mortgagor,  and  therefore  such  payment  only  gave  her  a 
lien  on  their  interests  for  their  shares  of  the  burden.  Jones 
V.  Gilbert,  135  111.  27. 

The  widow  was  a  life  tenant  of  the  premises  until  she 
lost  her  homestead  by  the  acquiring  of  another  in  1884. 
As  a  life  tenant  she  did  not  hold  adversely  to  the  heirs 
while  in  possession.  (Cassem  v.  Prindle,  258  111.  13.)  She 
was  only  in  possession  by  tenant  about  eighteen  years  after 
she  lost  her  homestead,  and  could  not  obtain  title  by  ad- 
verse possession  in  that  time  even  if  she  held  adversely  to 
the  heirs.  It  is  not  claimed  by  appellee  that  she  held  ad- 
versely to  the  heirs  until  after  she  had  lost  her  homestead. 
The  real  contention  of  appellee  is  that  the  widow  held  by 
adverse  possession  of  the  premises  from  the  date  of  her 
removal  from  the  premises  and  that  he  has  held  the  prem- 
ises by  adverse  possession  since  the  death  of  his  mother, 
and  that  by  tacking  his  adverse  possession  to  her  adverse 
possession  he  has,  since  her  death,  acquired  title  by  such 
possession.  It  will  not  be  necessary  to  consider  whether 
her  possession  was  adverse  to  the  heirs  of  William  Krue- 
ger  or  not,  as  it  is  conceded  that  she  did  not  obtain  title 
by  such  adverse  possession.  If  she  had  obtained  title  in 
that  manner  the  land  would  have  descended  to  all  of  her 
heirs  instead  of  to  the  appellee.  All  the  testimony  in  the 
record,  including  that  of  appellee  himself,  proves  that  he 
was  the  tenant  of  the  widow  and  paid  her  four  dollars  a 
month  rent  up  to  her  death.  At  her  death,  then,  he  was 
nothing  but  a  tenant  of  his  mother  and  had  no  other  rights 
in  the  premises.     She  made  no  will,  deed  or  other  written 
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instrument  purporting  to  will  or  to  convey  to  him  any  in- 
terest in  such  property.  All  his  claim  to  the  right  to  tack 
her  adverse  possession  to  his  is  based  on  a  conversation 
which  he  testified  occurred  about  May  4,  1902,  very  shortly 
before  her  death,  between  her  and  his  step-father.  His  tes- 
timony in  regard  to  that  conversation  is  as  follows:  "I 
don't  remember  whether  it  was  at  the  dinner  table  or  the 
supper  table.  Mother  could  not  speak  at  that  time  and  was 
sitting  at  the  table  eating  or  trying  to  eat.  Dams  [his  step- 
father] said,  'You  say  Willie  [appellee]  will  have  the  prop- 
erty when  you  die?'  and  she  nodded  and  could  not  speak. 
She  had  enlargement  of  the  liver  and  dropsy  and  could 
not  speak.  She  was  in  that  condition  four  or  five  days." 
His  testimony  shows  no  verbal  gift  of  the  property  or 
of  the  possession  to  him.  At  most  it  shows  that  she 
said  it  would  be  his  at  her  death.  He  still  remained  her 
tenant  thereafter  up  to  her  death,  as  his  testimony  posi- 
tively shows.  Property  cannot  be  willed  verbally  in  the 
manner  that  appellee  claims  she  was  willing  or  giving  it  to 
him.  The  possession  of  the  property  was  hers  at  her  death 
by  a  tenant,  and  all  her  rights  and  interests  in  the  prem- 
ises, including  the  right  of  possession,  passed  to  her  heirs 
and  not  to  appellee,  her  tenant.  (Riggs  v.  Girard,  133 
111.  619.)  She,  in  fact,  had  no  rights  except  her  rights  as 
a  widow,  and  nothing  passed  to  him  by  her  death  as  against 
the  heirs  of  William  Krueger.  There  was  no  connection 
of  her  adverse  possession,  if  she  had  such  possession,  with 
any  adverse  possession  by  him.  There  was  no  privity  of 
estate  or  title  between  them,  and  consequently  he  could  not 
tack  any  claim  of  adverse  possession  on  his  part  to  that 
of  his  mother.  {Rich  v.  Naffsiger,.  255  111.  98;  Ely  v. 
Brown,  183  id.  575.)  As  a  matter  of  fact,  he  failed  to 
prove  that  his  possession  was  adverse  to  the  heirs.  The 
only  proof  of  such  adverse  possession  is  that  he  simply  re- 
mained in  possession,  paid  taxes  and  some  special  assess- 
ments and  made  some  very  slight  improvements.     Henry 
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Krueger  testified  that  he  asked  appellee  several  times  for 
rent  on  the  house  after  his  mother's  death,  and  that  appel- 
lee replied  that  he  didn't  have  it  right  then  and  that  he 
was  repairing  the  house.  Appellee  denied  that  any  of  the 
heirs  of  William  Krueger  asked  him  to  pay  rent,  but  he 
does  not  testify  to  any  actions  on  his  part  that  gave  notice 
that  he  was  claiming  adversely  to  them.  He  further  tes- 
tified that  he  had  to  make  the  repairs  in  order  to  live  in 
the  place,  and  that  he  paid  no  rent  since  his  mother's  death 
because  nobody  asked  him  to  do  so.  He  further  testified 
that  he  did  not  know  whether  or  not  he  would  have  paid 
rent  if  they  had  asked  him  to  do  so.  Adverse  possession 
cannot  be  made  out  by  inference  or  by  implication,  and  the 
proof  to  establish  it  must  be  clear,  positive  and  unequivocal. 
All  pfesumptions  are  in  favor  of  the  true  owner.  To 
prove  adverse  possession  the  evidence  must  show  that  the 
possession  is  hostile,  actual,  visible,  notorious  and  exclusive, 
and  that  it  has  been  continuous  for  twenty  years  or  more 
without  any  recognition  of  the  title  of  the  true  owner. 
Zirngihl  v.  Calumet  Dock  Co,  157  111.  430. 

The  tax  book  which  appellee  testified  at  first  was  de- 
livered to  him  after  his  mother's  death  by  his  step-father, 
and  later  that  he  delivered  it  to  him  before  his  mother's 
death  and  right  after  the  conversation  with  his  step-father 
in  which  his  mother  said  that  the  property  was  to  be  his 
after  her  death,  is  no  muniment  of  title  whatever.  It  is 
merely  a  book  kept  by  the  widow  which  contained  receipts 
for  taxes  and  other  outlays  which  she  had  made  on  the 
premises.  It  does  not  even  appear  that  it  was  delivered 
to  him  at  her  request,  and  if  it  did,  such  fact  would  be 
of  no  consequence.  There  was  no  delivery  of  the  posses- 
sion of  the  property  to  him  by  her  and  no  attempt  to  give 
him  any  right  in  the  property  except  the  void  attempt  to 
will  it  to  him.  The  facts  that  he  paid  taxes  and  special  as- 
sessments and  made  repairs  on  the  premises  have  nothing 
to  do  with  the  issues  in  this  case.    At  most  they  could  only 
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be  considered  in  a  matter  of  accounting  with  the  heirs  of 
William  Krueger  should  they  ever  make  claim  against  him 
for  rent.  They  are  not  parties  to  this  suit,  and  such  mat- 
ters cannot  be  considered  in  deciding  any  issue  in  this  case. 

Appellee  made  out  no  defense  against  appellant's  right 
to  have  his  land  title  registered,  and  the  court  erred  in 
dismissing  appellant's  application. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded.  Reversed  and  remanded, 

Mr.  Justice  Stone,  dissenting. 


(No.  12737. — Judgment  affirmed.) 

The  PEOPI.E  OF  THE  State  of  Ii^unois,  Defendant  in 
Error,  vs.  Edward  Doras,  Plaintiff  in  Error. 

Opinion  filed  October  2/,  igip — Rehearing  denied  Dec.  4,  ipjp. 

1.  Criminal  law — minimum  punishment  for  manslaughter  is 
one  year.  Under  section  146  of  the  Criminal  Code,  providing  that 
the  punishment  for  manslaughter  shall  be  imprisonment  in  the  peni- 
tentiary for  life  or  for  any  number  of  years,  the  minimum  punish- 
ment is  imprisonment  for  one  year. 

2.  Same — Parole  law  does  not  affect  minimum  term  of  impris- 
onment. The  Parole  law  does  not  affect  the  minimum  sentence  for 
the  crime  of  manslaughter  as  that  law  does  not  apply  until  after 
the  minimum  term  of  imprisonment  has  been  served,  and  the  action 
of  the  department  of  public  welfare  in  releasing  a  convict  on  parole 
after  he  has  served  the  minimum  term  is  an  act  for  his  benefit  and 
has  nothing  to  do  with  the  minimum  term  of  his  sentence. 

3.  Same — term  of  parole  is  not  part  of  term  of  imprisonment. 
While  a  convict  on  parole  is  still  under  the  control  of  the  State 
the  term  of  his  parole  cannot  be  said  to  be  a  part  of  the  term  of 
his  imprisonment  in  the  penitentiary.  {People  v.  Hartsig,  249  111. 
348,  and  George  v.  People,  167  id.  447,  distinguished.) 

Dunn,  C.  J.,  and  Cartwright  and  Duncan,  JJ.,  dissenting. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  M.  Henry  Guerin,  Judge,  presiding. 
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Charles  E.  Erbstein,  and  Charles  P.  R.  Macaulay, 
for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Maclay 
HoYNE,  State's  Attorney,  and  Edward  C.  Fitch,  (E.  E. 
Wilson,  and  D.  G.  Ramsey,  of  counsel,)  for  the  People. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error  was  found  guilty  of  manslaughter, 
under  an  indictment  charging  murder,  in  the  criminal  court 
of  Cook  county. 

The  facts  as  detailed  by  the  witnesses  for  the  prose- 
cution show  that  on  the  evening  of  September  12,  191 8, 
a  number  of  men,  among  whom  were  Anton  Kwiatkowski, 
the  deceased,  and  Joseph  Swierzbinski,  were  in  the  saloon 
of  John  Sczepanek,  at  12357  Parnell  avenue.  West  Pull- 
man, in  the  city  of  Chicago.  About  9 130  o'clock  the  plain- 
tiff in  error,  Edward  Doras,  with  two  companions,  entered 
the  saloon  and  ordered  three  bottles  of  beer.  Swierzbinski 
was  standing  near  the  bar,  and  while  there  Doras  became 
involved  in  a  quarrel  with  him  and  struck  him  in  the  face. 
Doras  then  pulled  his  coat  back,  revealing  his  star,  and 
stated  that  he  was  a  detective.  Doras  and  his  two  com- 
panions were  ejected  from  the  saloon  by  way  of  the  front 
door..  They  crossed  the  street  to  a  point  opposite  the  sa- 
loon, where  they  were  heard  talking.  Kwiatkowski  ap- 
parently took  no  part  in  the  difficulty  between  Doras  and 
Swierzbinski.  Soon  thereafter  the  wife  of  Kwiatkowski 
entered  by  the  rear  door  of  the  saloon  and  called  to  her 
husband  to  go  home  with  her.  They  passed  out  of  the 
saloon  by  the  side  door.  Soon  thereafter  a  shot  was  fired 
by  Doras,  whereupon  the  deceased  and  his  wife,  with  one 
Olszewski,  turned  back.  The  two  men  entered  the  saloon 
ahead  of  Mrs.  Kwiatkowski  and  someone  closed  the  door, 
preventing  her  entrance.  She  testified  that  as  she  was  at- 
tempting to  follow  her  husband  and  Olszewski,  Doras  ap- 
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preached  her  and  attempted  to  strike  her  with  a  revolver 
but  missed  her ;  that  he  then  opened  the  side  door  and  fired 
a  shot  in  the  direction  of  Kwiatkowski.  Immediately  after 
this  shot  was  fired  Kwiatkowski  fell  to  the  saloon  floor  with 
a  bullet  wound  in  the  abdomen,  from  which  he  soon  after 
died.  After  the  shooting  Doras  was  held  in  the  saloon  un- 
til a  patrol  wagon  came,  during  which  time  he  was  beaten 
with  billiard  cues  and  other  missiles. 

The  uncorroborated  testimony  of  the  defendant,  Ed- 
ward Doras,  is,  in  substance,  that  he  and  the  two  com- 
panions above  referred  to  entered  the  saloon  at  the  time 
described  and  that  he  ordered  beer  for  himself  and  com- 
panions; that  he  sought  information  from  tlie  bar-tender 
relative  to  certain  people  near  by,  whom  he  suspected  in 
connection  with  the  unlawful  taking  of  lumber  from  a  milk 
station  then  being  torn  down;  that  after  making  this  in- 
quiry the  three  men  started  out  of  the  saloon,  his  two  com- 
panions preceding  the  plaintiff  in  error ;  that  as  he  walked 
towards  the  door  he  saw  Swierzbinski  standing  up  against 
the  side  of  the  building;  that  as  plaintiff  in  error  was  pass- 
ing through  the  door  he  was  violently  seized  by  the  arms 
by  someone  who  pinned  his  arms  behind  him;  that  as  he 
turned  around  to  see  who  had  seized  him,  the  proprietor  of 
the  saloon  came  from  behind  the  bar  and  took  the  revolver 
of  plaintiff  in  error  from  its  holster  and  struck  plaintiff  in 
error  on  the  head  with  it ;  that  he  struggled  to  get  away, 
during  which  time  he  was  struck  with  billiard  cues  and 
other  missiles  and  knocked  down;  that  believing  his  life 
was  in  danger  he  called  patrolman  Barry  to  give  him  a  gun ; 
that  he  received  a  kick  between  the  eyes  which  caused  his 
nose  to  be  broken,  and  four  cuts  on  the  cheek  and  four 
across  the  head,  after  which  he  fired  a  shot  to  protect  him- 
self;  that  he  was  in  a  dazed  and  semi-conscious  condition 
when  the  patrol  wagon  arrived.  He  denied  having  struck 
Swierzbinski  and  denied  having  fired  a  shot  in  the  street 
or  in  the  doorway.    He  testified  that  he  fired  but  one  shot. 
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There  were  two  revolvers  offered  in  evidence.  The 
plaintiff  in  error  identified  one  as  his  and  the  other  as 
Barry's.  The  proprietor  of  the  saloon  denied  hitting  the 
plaintiff  in  error  with  a  gun.  There  was  no  corroboration 
of  plaintiff  in  error's  testimony  in  any  particular. 

It  is  contended  by  plaintiff  in  error  as  grounds  for  re- 
versal, first,  that  it  was  error  to  sentence  him  under  the 
Parole  law ;  that  the  Parole  law  does  not  apply  to  the  crime 
of  manslaughter  and  the  jury  should  therefore  have  fixed 
the  punishment;  and  second,  that  the  court  erred  in  giv- 
ing and  refusing  instructions. 

It  is  urged  in  support  of  plaintiff  in  error's  first  con- 
tention, that  if  the  Parole  law  be  held  to  apply  to  man- 
slaughter it  would  result  in  increasing  the  minimum  sen- 
tence from  one  year  to  eighteen  months,  for  the  reason  that 
a  convict  paroled  cannot  be  discharged  from  parole  in  less 
than  six  months.  Section  2  of  the  Parole  law  provides  that 
a  convict  may  be  discharged  from  the  penitentiary  without 
parole,  by  and  with  the  consent  of  the  Governor.  It  is  also 
provided  in  section  1 1  of  said  act  that  a  convict  paroled  can 
not  be  discharged  from  parole  without  the  consent  of  the 
Governor.  It  is  also  provided  by  section  7  that  no  one  con- 
victed of  crimes  referred  to  in  section  2  and  sentenced  to 
the  penitentiary  shall  be  eligible  for  parole  until  a  minimum 
sentence  of  at  least  one  year  has  been  served  nor  until  the 
minimum  sentence  provided  by  the  law  fixing  the  punish- 
ment has  been  served.  The  provision  of  the  Criminal  Code 
fixing  punishment  for  manslaughter,  so  far  as  it  relates  to 
this  question,  is  as  follows:  "Whoever  is  guilty  of  man- 
slaughter shall  be  imprisoned  in  the  penitentiary  for  his  nat- 
ural life,  or  for  any  number  of  years."  (Kurd's  Stat.  1917, 
sec.  146,  p.  984.)  This  section  is  in  this  regard  the  same 
as  the  act  of  1859,  which  has  been  held  to  fix  the  minimum 
punishment  for  manslaughter  at  one  year.  Mullen  v.  Peo- 
pie,  31  111.  444. 
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It  will  be  seen  from  the  provisions  of  the  sections  of 
the  Parole  law  referred  to,  that  a  convict  may  be  discharged 
from  the  penitentiary  without  being  paroled,  by  and  with 
the  advice  and  consent  of  the  Governor,  or  he  may  be  pa- 
roled after  having  served  the  minimum  sentence  provided 
by  law.  The  Parole  law  places  in  the  department  of  public 
welfare  the  power  to  determine  when,  if  at  all,  a  person  is 
entitled  to  parole,  subject  to  the  provision  that  he  shall  have 
served  the  minimum  sentence  provided  by  law.  The  mini- 
mum sentence  having  been  served,  the  law  provides  that  the 
department  of  public  welfare  may  parole  the  convict,  or, 
with  the  consent  of  the  Governor,  discharge  him.  It  will 
be  seen,  therefore,  that  the  operation  of  the  Parole  law  in 
nowise  affects  the  minimum  sentence  provided  by  law. 

The  plaintiff  in  error  contends  that  the  term  of  parole 
must  be  considered  a  part  of  the  term  of  imprisonment  in 
the  penitentiary  fixed  by  law.  Section  146  of  the  Crimi- 
nal Code,  herein  referred  to,  fixes  the  punishment  for  man- 
slaughter at  imprisonment  in  the  penitentiary.  When  on 
parole  the  convict  cannot  be  said  to  be  imprisoned  in  the 
penitentiary.  While  he  is  still  under  the  control  of  the 
State  during  his  term  of  parole,  it  does  not  follow  that 
he  is  serving  a  term  of  imprisonment  in  the  penitentiary. 

The  case  of  People  v.  Hartsig,  249  III.  348,  cited  by  the 
plaintiff  in  error  is  not  an  authority  supporting  his  conten- 
tion, as  the  question  here  considered  was  not  there  involved. 
In  George  v.  People,  167  111.  447,  also  cited  by  plaintiff 
in  error,  it  was  held  that  in  permitting  a  convict  to  leave 
prison  on  parole  the  board  of  pardons  did  not  thereby  af- 
fecbhis  sentence  and  did  not  exercise  judicial  power.  That 
case  is  likewise  not  in  point. 

The  action  of  the  department  of  public  welfare  in  re- 
leasing a  convict  on  parole  after  he  has  served  the  minimum 
term  of  imprisonment  fixed  by  law  is  an  act  for  his  bene- 
fit and  has  nothing  to  do  with  the  minimum  term  of  impris- 
onment in  the  penitentiary  imposed  upon  him.    The  Parole 
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law  does  not  apply  until  after  the  minimum  term  of  impris- 
onment has  been  served.  It  was  held  in  People  v.  Peters, 
246  III.  351,  and  in  People  v.  Coleman,  251  id.  497,  that 
the  Parole  law  then  in  force  applied  to  the  crime  of  man- 
slaughter. The  Parole  law  of  19 17  is  similar  in  that  re- 
gard to  the  law  considered  in  the  Peters  and  Coleman  cases. 
There  was  no  error  in  the  verdict  or  sentence. 

Plaintiff  in  error  also  complains  of  the  giving  of  a  form 
of  verdict  for  manslaughter  on  the  ground  that  the  crime 
committed,  if  a  crime  at  all,  was  murder  and  that  there  was 
no  evidence  of  manslaughter.  We  are  satisfied,  however, 
on  review  of  the  record,  that  there  was  evidence  in  the  rec- 
ord by  which  the  jury  might,  as  they  did,  reduce  the  crime 
from  murder  to  manslaughter.  The  People,  therefore,  had 
a  right  to  have  such  a  form  of  verdict  submitted  under  the 
evidence  in  this  case. 

The  giving  of  instructions  is  complained  of,  as  is  the 
refusal  of  certain  instructions  tendered  by  the  plaintiff  in 
error.  We  have  examined  the  instructions  referred  to,  and 
are  of  the  opinion  the  jury  were  fully  and  fairly  instructed. 
Those  instructions  offered  by  plaintiff  in  error  and  refused 
by  the  court  which  presented  correct  propositions  of  law 
were  fully  covered  by  other  instructions  offered  by  him. 

There  appears  to  be  no  reversible  error  in  the  record. 
There  is  no  reasonable  doubt  of  the  guilt  of  the  plaintiff 
in  error  in  this  case,  and  it  is  not  contended  that  such 
doubt  exists.  In  fact,  on  this  record  it  is  evident  that  the 
verdict  of  the  jury  was  more  favorable  to  him  than  he  had 
a  right  to  expect. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 

Dunn,  C.  J.,  and  Cartwright  and  Duncan,  JJ.,  dis- 
senting. 
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(No.  12338. — ^Judgment  affirmed.) 

James  F.  Bishop,  Admr.  Plaintiff  in  Error,  vs.  The  Chi- 
cago Railways  Company,  Defendant  in  Error. 

Opinion  filed  October  ^7,  ipip — Rehearing  denied  Dec,  j,  ipip. 

1.  Negligence — when  declaration  should  allege  parties  are  not 
governed  by  Compensation  act.  In  an  action  for  negligence  by  an 
injured  employee  or  his  personal  representative  against  the  em- 
ployer, where  the  parties  are  engaged  in  an  occupation  subject  to 
the  provisions  of  the  Workmen's  Compensation  act,  an  allegation 
that  either  the  employer  or  the  employee,  or  both,  are  not  governed 
by  the  act  is  essential  to  the  statement  of  the  cause  of  action;  and 
a  declaration  which  does  not  contain  such  allegation  is  not  cured 
by  verdict  nor  by  amendment  after  the  bar  of  the  Statute  of  Limi- 
tations has  become  complete,  ^ 

2.  Same — when  the  declaration  should  state  facts  bringing  case 
within  exception  to  Compensation  act.  In  a  civil  action  by  an  ad- 
ministrator for  the  death  of  an  employee  while  engaged  in  an  oc- 
cupation subject  to  the  provisions  of  the  Workmen's  Compensation 
act,  where  it  is  claimed  that  the  employment  was  casual  and  that 
therefore  the  employee  was  not  operating  under  the  act,  the  dec- 
laration must  affirmatively  allege  facts  bringing  the  employee  with- 
in the  exception. 

Writ  o^  Error  to  the  Appellate  Court  for  the  First 
District ; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Joseph  Sabath,  Judge, 
presiding. 

James  C.  McShanE,  for  plaintiff  in  error. 

Charles  LeRoy  Brown,  (P.  L.  McArdle,  of  coun- 
sel,) for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

December  19,  1913,  plaintiff  in  error  brought  suit  in 
the  superior  court  against  defendant  in  error  to  recover 
damages  on  account  of  the  death  of  William  E.  Ford,  who 
was  killed  November  12,  19 13.     The  declaration  alleged 
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that  the  death  resulted  from  the  negligence  of  defendant 
in  error,  and  contained  averments  showing  the  parties  to 
be  subject  to  the  Workmen's  Compensation  act  unless  they 
had  elected  to  the  contrary,  but  it  contained  no  allegation 
that  the  parties  had  elected  not  to  operate  under  the  act. 
March  30,  191 5,  an  amendment  was  filed  to  the  declaration, 
alleging  that  before  Ford  was  killed  defendant  in  error  had 
elected  not  to  comply  with  or  be  bound  by  the  Workmen's 
Compensation  act.  Defendant  in  error  pleaded  the  Statute 
of  Limitations.  The  court  sustained  a  demurrer  to  the  plea 
interposed  by  plaintiff  in  error.  After  verdict  for  plaintiff 
in  error  the  defendant  in  error  entered  a  motion  in  arrest 
of  judgment,  which  was  denied  by  the  court.  On  appeal 
to  the  Appellate  Court  for  the  First  District  the  judgment 
of  the \ superior  court  was  reversed,  and  the  record  has  been 
certified  to  this  court  as  a  return  to  a  writ  of  certiorari 
issued  on  the  petition  of  plaintiff  in  error. 

The  Workmen's  Compensation  act  of  191 3,  which  was 
in  force  when  William  E.  Ford  was  killed,  provides  that 
no  common  law  or  statutory  right  to  recover  damages  for 
an  injury  sustained  by  an  employee  while  in  the  line  of 
his  duty,  other  than  the  compensation  provided  in  the  act, 
shall  be  available  to  any  employee  who  is  governed  by  the 
provisions  of  the  act.  It  was  essential,  therefore,  to  the 
statement  of  a  cause  of  action  for  a  negligent  injury  by 
an  employee  or  his  personal  representative  against  the  em- 
ployer,  that  it  should  appear  that  either  the  employer  or 
employee,  or  both,  were  not  governed  by  the  provisions  of 
the  act.  The  declaration  filed  in  this  case,  therefore,  did 
not  state  a  cause  of  action,  Beveridge  v.  Illinois  Fuel  Co. 
283  111.  31;  Reynold's  v.  Chicago  City  Railway  Co,  287 
id.  124. 

Where  it  is  claimed  that  the  employment  is  casual  and 
that  the  ernployee  is  therefore  not  operating  under  the  act, 
the  declaration  must  affirmatively  allege  facts  bringing  the 
employee  within  the  exception.     {Victor  Chemical  Works 


196  Shaw  v.  Dorris.  [2J0  Bl. 

V.  Industrial  Board,  274  111.  11.)  The  original  declaration 
did  not  defectively  state  a  cause  of  action  which  might  be 
good  after  verdict.  The  declaration  was  amended  so  that 
it  stated  a  case  at  common  law,  but  this  was  done  after  the 
bar  of  the  statute  had  become  complete.  Carlin  v.  Peerless 
Gas  Light  Co,  283  111.  142 ;  Dains  v.  5*^  Paul  Coal  Co.  286 
id.  64. 

The  Appellate  Court  properly  held  that  the  superior 
court  erred  in  denying  the  motion  in  arrest  of  judgment, 
and  the  judgment  of  the  Appellate  Court  is  therefore  af- 

Judgment  affirmed. 


(No.  12809. — Judgment  affirmed.) 

Robert  T.  Shaw,  Appellant,  vs.  Chari^es  Dorris  et  al. 

Appellees. 

Opinion  filed  October  27,  ipip — Rehearing  denied  Dec.  5,  ipip- 

1.  Negligence — owner  is  not  liable  for  negligence  of  independ- 
ent contractor.  An  owner  who  contracts  for  the  erection  of  a  build- 
ing with  a  contractor  who  occupies  the  relation  of  an  independent 
contractor  to  said  owner  is  not  liable  for  injuries  resulting  from  the 
negligence  of  such  contractor  or  his  servants  or  employees. 

2.  Same — obligation  to  furnish  safe  place  to  work  applies  only 
to  relation  of  master  and  servant.  The  obligation  to  furnish  a  safe 
place  to  work  applies  only  when  the  relation  of  master  and  servant 
exists  and  does  not  apply  to  an  owner  who  has  contracted  with  an 
independent  contractor  for  the  doing  of  work  which  does  not  cre- 
ate the  relation. 

3.  Same — zvhen  defendants  need  not  plead  specially  that  there 
were  independent  contractors.  Where  it  necessarily  follows  from 
the  allegations  of  the  declaration  that  the  defendants  employed  in- 
dependent contractors  for  the  doing  of  work  in  which  negligence 
is  charged  defendants  need  not  plead  specially  to  that  effect,  as  it  is 
unnecessary  to  plead  a  defense  which  appears  from  the  declaration. 

4.  Practice — erroneous  ruling  as  to  pleading  may  be  corrected 
at  any  time  before  final  judgment.  It  is  the  duty  of  the  trial  court, 
when  it  becomes  satisfied  that  an  erroneous  ruling  has  been  made 
concerning  the  sufficiency  of  a  pleading,  to  set  aside  the  ruling  and 
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correct  the  error,  regardless  of  whether  the  erroneous  order  was 
made  on  the  court's  own  motion,  and  at  any  time  before  the  enter- 
ing of  final  judgment  the  whole  record  is  before  the  court  and  an 
erroneous  ruling  theretofore  made  may  l)e  set  aside. 

Appeal,  from  the  Appellate  Court  for  the  Second  Dis- 
trict;— heard  in  that  court  on  writ  of  error  to  the  Circuit 
Court  of  LaSalle  county;  the  Hon.  Edgar  Eldredge, 
Judge,  presiding. 

Browne  &  W11.EY,  and  Butters  &  Clark,  for  appellant. 

Arthur  H.  Shay,  and  Duncan  &  O'Conor,  for  ap- 
pellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court: 
Appellant  began  this  action  on  the  case  in  the  circuit 
court  of  LaSalle  county  in  December,  19 13,  against  ap- 
pellees, who  were  doing  business  as  co-partners  as  Charles 
Dorris  &  Co.,  and  Emanuel  Davis,  to  recover  damages  for 
personal  injuries  sustained  on  account  of -the  alleged  neg- 
ligence of  the  appellees.  The  trial  was  had  before  a  jury 
in  the  circuit  court  and  appellees  were  found  guilty  and  the 
damages  assessed  at  $5500.  On  motion  a  new  trial  was 
granted.  The  trial  judge  thereafter  entered  an  order  on 
the  pleadings,  reversing  certain  rulings  formerly  made  by 
the  circuit  court.  After  these  rulings  on  tlie  pleadings,  and 
the  parties  abiding  by  their  pleadings,  the  court  dismissed 
the  suit  and  entered  a  judgment  of  nil  dicit  and  for  costs, 
and  that  judgment  was  affirmed  by  the  Appellate  Court  for 
the  Second  District.  A  certificate  of  importance  being  is- 
sued by  the  Appellate  Court,  the  cause  is  brought  here  by 
appeal. 

The  original  declaration,  consisting  of  three  counts, 
states  appellant's  cause  of  action  substantially  as  follows: 
That  appellees,  Dorris  &  Co.,  were  the  owners  of  and  con- 
structing a  certain  brick  building  in  the  city  of  Streator 
on  December  20,  191 1 ;   that  the  contract  for  the  construe- 
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tion  of  this  building,  including  the  brickwork,  had  been  let 
to  Emanuel  Davis ;  *'that  said  Davis  had  been  engaged  for 
the  construction  of  the  same  and  on  the  day  aforesaid  was 
in  the  completion  of  said  construction;  that  the  plaintiff 
was  a  contractor  in  steam-heating  and  general  plumbing, 
and  prior  to  the  day  aforesaid  had  undertaken  the  con- 
tract from  said  defendants,  Charles  Dorris,  Thomas  Basil- 
ion,  George  Dorris  and  James  Geovanes,  partners,  etc.,  of 
putting  in  and  installing  the  steam-heating  and  plumbing 
in  said  building,  and  was  on  the  day  aforesaid  engaged  in 
so  putting  in  and  installing  said  steam-heating  and  plumb- 
ing in  said  building;  that  it  was  the  duty  of  said  employ- 
ers [naming  them]  to  use  all  reasonable  care  to  furnish  a 
reasonably  safe  place  for  said  plaintiff,  and  the  men  work- 
ing under  him  in  his  said  employ,  to  work,  in  so  far  as 
the  construction  of  said  building,  aside  from  said  install- 
ing of  said  steam-heating  and  plumbing,  was  concerned, 
and  to  use  reasonable  care  to  provide  that  the  erection  of 
said  building  was  so  carried  on  and  the  work  of  those 
erecting  the  same  was  so  performed  that  the  said  premises 
where  the  plaintiff  and  those  under  him  were  compelled  to 
work,  as  aforesaid,  would  be  reasonably  safe  for  said  plain- 
tiff and  those  undei"  him."  The  declaration  further  alleged 
that  Emanuel  Davis,  to  whom  the  contract  for  the  construc- 
tion of  the  building  in  question,  including  the  brickwork, 
had  been  let,  on  the  day  in  question  was  engaged  in  the 
construction  of  said  building;  that  appellees,  regardless  of 
their  duty  and  neglecting  the  same,  carelessly  allowed  and 
pemiitted  a  number  of  bricks  in  the  construction  of  said 
building  to  remain  in  a  loose,  dangerous  and  unstable  con- 
dition, so  that  they  were  liable  to  fall  and  precipitate  them- 
selves upon  the  premises  immediately  below,  and  that  by 
reason  thereof,  while  plaintiff  was  engaged  in  the  perform- 
ance of  his  duty  and  in  the  exercise  of  all  due  care  and 
caution  for  his  own  safety,  and  while  he  was  necessarily 
passing  out  of  a  door  in  said  building,  said  bricks  at  or 
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near  the  top  of  the  wall  of  the  building  became  dislodged 
and  fell  upon  appellant,  severely  injuring  him.  Appellees 
first  filed  general  demurrers  to  the  declaration,  which  were 
overruled.  They  thereupon  filed  the  general  issue  and  three 
special  pleas.  Appellant  filed  a  special  demurrer  to  the 
special  pleas,  which  was  sustained.  Thereafter  appellant 
dismissed  the  suit  as  to  Davis,  and  during  the  first  trial  be- 
fore the  jury,  on  leave  granted,  added  an  additional  count 
to  the  declaration,  the  same  eliminating  all  allegations  as 
to  Davis.  The  count  alleged,  in  substance,  that  appellees 
were  erecting  a  two-story  and  basement  brick  building  and 
employed  appellant  to  do  the  work  of  installing  the  plumb- 
ing and  heating;  that  it  was  the  duty  of  the  appellees  to 
use  reasonable  care  to  furnish  him  a  reasonably  safe  place 
to  work ;  that  they  violated  that  duty,  and  that  by  reason 
thereof  appellant,  while  performing  his  duty  and  in  the  ex- 
ercise of. ordinary  care,  was  injured  by  some  bricks  falling 
down  off  one  of  the  walls  upon  him.  Thereafter  appel- 
lees filed  the  general  issue  and  plea  of  the  two  years'  Stat- 
ute of  Limitations  to  the  aforesaid  additional  count,  to 
which  plea  of  the  Statute  of  Limitations  the  appellant  de- 
murred. Arguments  were  heard  upon  this  demurrer  as  to 
said  plea  of  the  Statute  of  Limitations  before  one  judge 
and  the  demurrer  was  sustained.  The  appellees  then  stood 
by  their  plea.  Later,  before  another  judge,  a  jury  trial 
was  held,  with  the  result,  as  to  the  verdict,  as  heretofore 
stated.  The  second  judge,  on  his  own  motion,  after  grant- 
ing a  motion  for  new  trial,  vacated  the  former  order  over- 
ruling the  demurrer  to  the  original  declaration  (the  plea 
of  general  issue  being  still  on  file  to  the  declaration)  and 
sustained  said  demurrer  to  the  declaration  and  vacated  the 
previous  order  entered  by  the  first  judge  sustaining  the  de- 
murrer to  the  plea  of  the  Statute  of  Limitations,  and  over- 
ruled said  last  mentioned  demurrer.  Appellant  then  abided 
by  his  declaration  and  appellees  by  their  plea  of  the  Stat- 
ute of  Limitations,  and  the  court  dismissed  the  suit. 
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The  sustaining  of  the  demurrer  to  the  original  decla- 
ration and  the  overruling  of  the  demurrer  to  the  plea  of 
the  Statute  of  Limitations  are  assigned  as  error.  In  our 
judgment  it  clearly  appears  from  the  original  declaration, 
and  each  count  thereof,  that  appellees,  members  of  the  firm 
of  Dorris  &  Co.,  were  owners  of  the  building  in  question 
which  was  in  process  of  erection  at  the  time  of  the  injury ; 
that  Emanuel  Davis,  who  was  dismissed  from  the  case,  had 
entered  into  a  contract  with  Dorris  &  Co.  for  the  construc- 
tion of  said  building,  including  the  brickwork;  that  Davis 
was  carrying  out  this  construction  and  erecting  said  build- 
ing on  the  location  chosen  by  appellees  in  Streator,  accord- 
ing to  the  plans  furnished  him  by  appellees ;  that  appellant, 
also  a  contractor,  had  entered  into  a  contract  with  Dorris 
&  Co.  to  install  a  steam-heating  plant.  We  can  draw  no 
other  inference  from  the  allegations  of  the  original  decla- 
ration than  that  both  appellant  and  Davis  were  independent 
contractors.  We  find  no  facts  in  the  original  declaration 
from  which  any  inference  might  be  drawn  that  appellees 
had  control  of  the  work  that  was  being  done  by  either  of 
these  contractors  or  by  the  men  employed  by  them  to  do 
the  work.  Appellant  and  Davis  were  not  working  under 
the  direction  of  appellees  but  under  the  provisions  of  their 
respective  contracts,  and  they  were  in  no  sense,  accor4ing 
to  the  original  declaration,  servants  of  the  owners  of  the 
building. 

Counsel  for  appellant  state  that  the  substantial  and  ma- 
terial allegation  of  the  declaration  with  reference  to  appel- 
lant and  appellees  was  that  appellant  was  engaged  as  an 
employee  of  appellees.  We  cannot  agree  that  the  original 
declaration  in  any  way  fairly  so  alleges.  The  declaration 
alleged  that  appellant  was  a  contractor,  but  we  find  no  al- 
legation which  states,  either  directly  or  by  inference,  that 
he  was  an  employee  of  appellees.  All  the  allegations  of 
the  original  declaration  are  consistent  with  the  conclusion 
that  appellant  was  an  independent  contractor  and  not  an 
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employee  in  the  sense  that  that  word  must  be  used  here  in 
order  to  allow  a  recovery  under  the  original  declaration. 

Counsel  for  appellant  also  argue  that  the  allegations  of 
the  original  declaration  do  not  show  that  Davis  was  an  in- 
dependent contractor.  The  declaration  clearly  alleges  that 
Davis  was  a  contractor  and  that  the  work  of  constructing 
the  building,  save  the  plumbing  and  heating,  was  let  to 
Davis,  a  contractor  and  builder.  It  also  alleges  that  ap- 
pellees had  plans  and  specifications  made  for  their  pro- 
posed new  building, -and  that  the  work  by  both  appellant 
and  Davis,  contractors,  was  to  be  done  in  accordance  with 
such  plans  and  specifications.  We  think  it  necessarily  fol- 
lows, from  the  wording  of  the  original  declaration,  that 
both  Davis  and  appellant  were  independent  contractors  and 
that  neither  of  them  was  an  employee  of  appellees. 

Counsel  for  the  appellant  earnestly  and  at  length  argue 
that  the  counts  of  the  original  declaration,  construed  most 
favorably  to  appellant,  contain  allegations  sufficient,  by  im- 
plication at  least,  to  charge  appellees  with  a  violation  of 
the  alleged  common  law  duty  the  breach  of  which  was  the 
proximate  cause  of  the  injury,  which  counsel  argue  was 
sufficiently  stated  in  the  original  declaration.  We  cannot 
so  hold.  If  the  original  declaration  stated  a  cause  of  action, 
even  though  defectively,  and  the  amended  declaration  only 
stated  the  same  cause  of  action  more  in  detail,  then  there 
can  be  no  question  that  the  identity  of  the  matter  upon 
which  the  suit  is  founded  is  fully  preserved.  (Chicago 
City  Raihvay  Co.  v.  McMeen,  206  111.  108 ;  Lake  Shore  and 
Michigan  Southern  Raihvay  Co.  v.  Bnright,  227  id.  403; 
Vogrin  y.  American  Steel  and  Wire  Co.  263  id.  474. )  That 
is  not  the  situation  here.  The  original  declaration,  as  al- 
ready stated,  only  alleged  that  Davis  was  a  contractor,  and 
the  only  fair  inference  from  such  allegation  in  said  original 
declaration  was  that  appellant  and  Davis  were  independent 
contractors  and  that  neither  of  them  was  an  eroployee  of 
the  owners.    No  facts  are  stated  in  the  original  declaration 
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from  which  the  inference  may  be  drawn  that  the  owners 
of  the  building  had  any  control  of  the  work  to  be  done 
thereon  or  of  the  men  employed  by  the  contractors  to  do 
the  work.  These  contractors  wer^  working  under  contract 
and  not  under  the  direction  of  the  owners  of  the  building 
and  were  in  no  sense  their  servants.  The  original  declara- 
tion charged  that  it  was  the  duty  of  appellees  to  use  rea- 
sonable care  to  furnish  plaintiff  with  a  reasonably  safe  place 
in  which  to  work.  No  other  duty  is  charged.  The  origi- 
nal declaration  clearly  stated  a  case  within  a  general  rule 
that  the  owner  who  contracts  for  the  erection  of  a  building 
with  a  contractor  or  builder  who  occupies  the  relation  of  an 
independent  contractor  to  said  owner,  is  not  liable  for  in- 
juries resulting  from  the  negligence  of  such  contractor  or 
of  his  servants  or  employees.  {Scammon  v.  City  of  Chi- 
cago, 25  111.  361 ;  Mercer  v.  Jackson,  54  id.  397;  Pfau  v. 
Williamson,  63  id.  16;  12  Am.  &  Eng.  Ency.  of  Law, — 
2d  ed. — 187-197,  incl.  with  authorities  there  cited.)  The 
obligation  to  furnish  a  safe  place  to  work  in,  applies  only 
when  the  relation  of  master  and  servant  exists,  and  not 
when  a  contract  has  been  entered  into  with  an  independent 
contractor  for  the  erection  of  a  building,  which  does  not 
create  the  relation.  (Jefferson  v.  Jameson  &  Morse  Co. 
165  111.  138.)  The  demurrer  thereto  was  properly  sus- 
tained. The  additional  count  set  forth  a  new  cause  of  ac- 
tion based  upon  the  relation  of  master  and  servant,  and 
was  filed  more  than  two  years  after  the  cause  of  action  is 
alleged  to  have  occurred.  A  plea  of  the  Statute  of  Limi- 
tations was  therefore  a  good  defense  to  this  count.  (Doyle 
v.  City  of  Sycamore,  193  111.  501 ;  Carlin  v.  City  of  Chi- 
cago, 262  id.  564;  Nezv  Staunton  Coal  Co.  v.  Fromm,  286 
id.  254.)  The  demurrer  to  the  plea  of  the  Statute  of 
Limitations  to  this  additional  count  was  therefore  prop- 
erly overruled.  We  do  not  think  that  the  holding  of  this 
court  in  Raxworthy  v.  Heiser,  274  111.  398,  is  in  any  way 
in  conflict  with  this  holding.     In  that  case  the  opinion  ex- 
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pressly  stated  that  the  owner  was  liable  to  the  person  in- 
jured because  the  injured  person  was  in  his  employ  upon 
the  same  premises  where  the  independent  contractor  was 
working,  and  that  it  was  the  duty  of  the  owner  to  furnish 
his  employees  a  reasonably  safe  place  in  which  to  work, 
and  that  therefore  the  owner  was  responsible  for  the  in- 
jury because  of  the  negligence  of  the  independent  con- 
tractor. The  facts  were  so  different  there  that  the  case  can 
in  no  way  be  controlling  here.  Neither  do  we  think  the 
reasoning  in  North  American  Restaurant  v.  McEUigott,  227 
111.  317,  in  view  of  the  facts  there  involved,  is  in  any  way 
in  conflict  with  the  reasoning  in  this  opinion. 

Counsel  for  appellant  also  argue  that  the  declaration 
charges  appellant  was  directed  to  do  certain  work  on  said 
premises  and  that  it  was  the  duty  of  appellees  to  furnish 
him  a  safe  place  in  which  to  perform  the  work,  and  that 
therefore  it  was  incumbent  upon  appellees,  if  they  desired 
to  make  the  defense  that  appellant  and  Davis  were  inde- 
pendent contractors,  to  plead  specially  to  that  effect.  In 
view  of  the  allegations  of  the  original  declaration,  as  al- 
ready stated,  to  the  effect  that  Davis  and  appellant  were 
independent  contractors  and  were  employed  as  such  by  ap- 
pellees, it  was  not  necessary  for  appellees  to  plead  a  defense 
which  the  declaration  alleged  already  existed.  The  case  of 
Carlson  v.  Johnson,  263  111.  556,  cited  by  appellant,  is  not 
in  point  on  this  question.  In  that  case  the  declaration  al- 
leged that  the  defendant,  by  his  servants  and  agents,  was 
engaged  in  repairing  the  building  owned  by  him  and  that 
the  plaintiff  was  injured  through  the  negligence  of  said  ser- 
vants. There  were  no  allegations  in  the  declaration  tending 
to  show  that  the  work  was  being  done  by  an  independent 
contractor,  and  the  court  there  rightly  held  that  if  the  de- 
fendant wished  to  rely  on  the  defense  that  the  person  who 
acted  as  superintendent  in  overlooking  the  repairs  was  an 
independent  contractor,  that  fact  should  be  pleaded  spe- 
cially.   There  is  no  parallel  between  that  case  and  this,  for 
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here  appellant  sets  up  in  his  declaration  the  fact  that  ap- 
pellees had  let  and  awarded  the  contracts  for  the  construc- 
tion of  the  entire  building  to  Davis  and  appellant,  and  that 
they  had  entered  upon  the  premises  and  were  performing 
their  contracts  according  to  the  plans  and  specifications  pre- 
pared for  appellees  and  in  accordance  with  which  the  con- 
tracts had  been  executed. 

Counsel  for  appellant  further  question  the  power  and 
propriety  of  the  second  judge,  after  verdict  of  the  jury  had 
been  set  aside  and  new  trial  granted,  in  setting  aside  and 
reversing  the  former  rulings  as  to  the  pleadings  made  by 
the  first  judge.     It  is  clear  that  after  the  motion  for  new 
trial  was  granted  the  court  had  the  same  power  with  ref- 
erence to  the  pleadings  and  all  other  matters  connected  with 
the  trial  of  the  case  as  it  had  before  the  jury  trial  was  had. 
(20  R.  C.  L.  317;  14  Ency.  of  PL  &  Pr.  992 ;  29  Cyc.  1033 ; 
I  Spelling  on  New  Trial  and  Appellate  Practice,  sec.  421.) 
There  can  be  no  question  that  it  is  the  duty  of  the  court, 
when  it  becomes  satisfied  that  an  erroneous  ruling  has  been 
made  concerning  the  sufficiency  of  a  pleading,  to  set  aside 
such  ruling  and  correct  the  error.    The  mere  fact  that  tlie 
erroneous  order  was  made  on  the  court's  own  motion  is  of 
no  consequence.     At  any  time  before  the  entering  of  such 
final  judgment  the  whole  record  is  before  the  court,  and  an 
erroneous  ruling  theretofore  made  may  be  set  aside  and  the 
error  corrected.     {Port  Dearborn  Lodge  v.  Klein,  115  111. 
177;    Doivie  v.  Priddle,  216  id.  553.)     Beyond  doubt,  if 
the  original  declaration,  as  held  here,  did  not  state  a  cause 
of  action,  the  trial  court,  after  the  motion  for  new  trial 
was  allowed,  rightly  reversed  its  former  ruling  in  this  re- 
gard and  sustained  the  demurrer  to  the  declaration.    It  nec- 
essarily follows,  tlierefore,  that  the  trial  court  also  rightly 
reversed  the  former  order  and  overruled  the  demurrer  to 
the  plea  of  the  Statute  of  Limitations. 

We  find  no  error  in  the  record.     The  judgment  of  the 
Appellate  Court  will  be  affirmed.       j^^g^^^^t  affirmed. 
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(No.  1 26 1 4. — Reversed  and  remanded.) 

The  Northwestern  University,  Appellant,  vs.  The 
Wesley  Memorial  Hospital,  Appellee. 

Opinion  filed  October  21,  iqiq — Rehearing  denied  Dec.  4,  ipip. 

1.  Charities — 7vhat  is  a  charitable  trust.  A  charitable  trust  is 
a  trust  created  for  the  purpose  of  carrying  out  one  or  more  of  the 
objects  of  a  gift  to  charitable  uses. 

2.  Same — when  a  conveyance  between  charitable  corporations 
does  not  give  rise  to  enforcible  charitable  trust.  Where  one  char- 
itable corporation  makes  a  conveyance  to  another  for  the  sole  pur- 
pose of  better  enabling  the  donor  to  carry  out  one  of  its  corporate 
purposes,  the  mere  fact  that  both  corporations  are  charitable  does 
not  give  rise  to  such  a  charitable  trust  as  a  court  of  chancery  will 
enforce,  and  where  the  deed  contains  conditions  subsequent  a  court 
of  chancery  will  not  enforce  a  forfeiture  for  their  breach. 

3.  Same — charitable  corporation  cannot  donate  its  funds  except 
to  carry  out  purpose  for  which  it  was  created.  A  charitable  corpo- 
ration is  created  by  law  for'  a  definite  purpose,  and  it  cannot  donate 
its  funds  to  another  corporation  organized  for  a  similar  or  other 
purpose,-  except  to  aid  in  carrying  out  the  purpose  for  which  the 
donor  corporation  was  created. 

4.  Same — gift  does  not  revert  to  donor  for  abuse  of  trust  except 
by  express  condition.  If  the  trustees  of  a  charity  abuse  the  trust, 
mis-employ  the  charity  fund  or  commit  a  breach  of  the  trust,  the 
property  does  not  revert  to  the  donor  or  his  heirs  or  legal  represen- 
tative unless  there  is  an  express  condition  of  the  gift  that  it  shall 
so  revert. 

5.  Same — when  equity  will  enforce  obligations  of  gift  to  char- 
itable corporation.  Where  a  gift  is  made  to  a  charitable  corpora- 
tion imposing  obligations  Upon  the  donee  without  any  condition  of 
reverter,  equity  has  jurisdiction  to  enforce  the  continuing  obliga- 
tion; and  where  there  is  a  gift  to  one  charitable  corporation  im- 
posing conditions  for  the  benefit  of  another  similar  corporation, 
equity  will  enforce  the  mutual  obligations,  at  the  suit  of  either 
party,  in  accordance  with  the  terms  of  the  trust. 

6.  Same — zvhen  Attorney  General  is  not  a  necessary  party.  In 
a  suit  to  enforce  the  obligations  of  a  charitable  trust  which  is  pub- 
lic in  its  nature  the  Attorney  General  is  a  necessary  party,  where 
the  parties  having  charge  of  the  fund  unite  in  abuses  of  their  trust 
and  there  is  no  one  who  has  a  right  to  sue  in  his  own  name,  but 
not  where  the  gift  is  to  one  of  two  charitable  corporations  for  the 
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benefit  of  the  other,  which  is  to  a  certain  extent  charged  with  the 
administration  of  the  trust  and  is  seeking  by  its  bill  to  be  allowed 
to  discharge  the  duties  imposed  upon  it  as  well  as  to  enforce  the 
obligations  of  the  donee. 

7.  Deeds — when  provision  in  deed  is  a  condition  subsequent  and 
not  a  covenant.  In  case  of  doubt  as  to  whether  a  certain  provision 
in  a  deed  is  a  condition  or  a  covenant  it  will  be  construed  to  be  a 
covenant  to  prevent  the  destruction  of  the  estate,  but  where  the 
deed  expressly  provides  for  a  reverter  upon  failure  to  comply  with 
the  condition,  the  conveyance  is  one  upon  condition  subsequent. 

8.  Same — equity  will  enforce  a  covenant  though  it  will  not  de- 
clare a  forfeiture  for  breach  of  condition.  A  covenant  differs  from 
a  condition  in  that  in  a  proper  case  a  court  of  chancery  may  enforce 
the  specific  performance  of  the  former  where  it  would  not  enforce 
the  latter  because  to  do  so  would  work  a  forfeiture  of  the  estate. 

9.  Same — provision  in  deed  for  appointing  medical  staff  of  hos- 
pital construed.  In  a  deed  from  an  educational  corporation  to  a 
hospital  corporation,  a  provision  that  the  "staff  of  the  hospital" 
shall  be  drawn  from  the  faculty  of  the  grantor's  medical  school  is 
mandatory  and  not  optional  and  means  the  entire  hospital  sjaff. 

10.  Pleading — whether  bill  is  multifarious  depends  on  circum- 
stances. There  is  no  inflexible  rule  for  determining  whether  or  not 
a  bill  is  multifarious  and  each  case  must  be  determined  largely  upon 
its  own  facts. 

11.  Same — several  matters  may  be  joined  in  one  bill  to  prevent 
multiplicity  of  suits.  A  court  of  equity  will  allow  great  latitude  in 
joining  several  matters  in  one  bill  when  all  grow  out  of  the  same 
transaction  and  all  parties  are  interested  alike  in  the  same  right  and 
seek  the  same  character  of  relief,  and  the  mere  fact  that  two  or 
more  matters  are  joined  in  one  bill  to  prevent  a  multiplicity  of  suits 
does  not  render  the  bill  multifarious. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  M.  W.  PiNCKNEY,  Judge,  presiding. 

Merrick  &  Merrick,  and  Whitman  &  Miller,  (John 
S.  Miller,  George  P.  Merrick,  and  Russell  Whitman, 
of  counsel,)  for  appellant. 

N.  M.  Jones,  Archibald  Cattell,  and  E.  Allen 
Frost,  (Chytraus,  Heai,y  &  Frost,  of  counsel,)  for  ap- 
pellee. 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
Cook  county  dismissing  on  demurrer,  for  want  of  jurisdic- 
tion and  for  want  of  equity,  an  amended  and  engrossed  bill 
filed  by  the  Northwestern  University,  appellant,  against  the 
Wesley  Memorial  Hospital,  appellee,  and  James  Deering. 

The  controversy  grows  out  of  the  construction  to  be 
placed  upon  certain  provisions  in  two  deeds  establishing 
trust  relations  between  the  parties.  On  June  30,  1899,  ^P" 
pellant  conveyed  to  appellee  lots  25  to  33,  inclusive,  in 
block  II,  in  Uhlich  &  Muhlke's  addition  to  the  city  of  Chi- 
cago, valued  at  from  $20,000  to  $25,000.  The  considera- 
V  tion  stated  in  the  deed  is  one  dollar  and  other  good  and 
valuable  considerations.  The  deed  contained  this  further 
provision :  "This  conveyance  is  made  upon  the  express  con- 
dition that  said  Wesley  Hospital,  the  grantee  herein,  shall 
erect  a  hospital  building  on  said  lot  within  a  reasonable 
time,  costing  not  less  than  $150,000,  and  maintain  and  op- 
erate said  hospital,  and  that  the  staff  of  the  hospital  be 
drawn  from  the  faculties  of  the  Northwestern  University 
Medical  School,  and  that  facilities  for  clinic  teaching  be  af- 
forded the  students  of  those  schools  in  the  wards  and  amphi- 
theater of  the  hospital,  as  required  by  the  grantor  herein, 
and  that  on  the  failure  of  said  Wesley  Hospital  to  carry 
out  these  conditions  the  title  shall  revert  to  Northwestern 
University."  Thereafter,  between  April,  1900,  and  May, 
1 90 1,  appellant  gave  to  appellee  approximately  $30,000  in 
cash  to  assist  in  constructing  and  equipping  the  hospital 
building.  April  9,  1914,  James  Deering,  son  of  a  former 
president  of  the  board  of  trustees  of  appellant,  made  a  deed 
of  gift  conveying  to  appellee,  in  trust,  securities  valued  at 
over  $1,000,000.  The  deed  provided,  among  other  things, 
that  the  name  of  the  hospital  should  be  changed  to  Wesley 
Memorial  Hospital;  that  the  income  from  the  property 
given  should  be  used  for  charity  work,  and  that  any  ac- 
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cumulation  of  interest  might  be  used  for  erecting  buildings 
or  procuring  appliances  needed  in  the  hospital  charitable 
work.  The  deed  further  provided  in  its  third  and  fourth 
paragraphs  as  follows : 

"Third — It  is  my  belief  that  the  best  hospital  is  the  one 
that  has  close  relations  with  a  good  medical  school  and 
the  best  medical  school  is  the  one  that  has  close  relations 
with  a  complete  and  well-conducted  hospital.  For  this  rea- 
son I  desire  the  medical  school  of  Northwestern  University 
and  Wesley  Memorial  Hospital  to  act  in  close  and  friendly 
relation  with  each  other.  To  this  end  I  specify  that  the 
president  of  Northwestern  University,  the  dean  of  its  medi- 
cal department  and  an  additional  member  of  its  board  of 
trustees  selected  by  its  executive  committee,  all  of  whom 
shall  also  be  members  of  such  executive  committee,  shall 
always  be  members  of  the  board  of  trustees  of  Wesley 
Memorial  Hospital, — the  additional  member  above  speci- 
fied to  be  one  who  can  and  will  be  active  and  attentive  to 
the  affairs  of  the  university  and  the  hospital.  The  duties 
and  powers  of  the  aforesaid  dean,  as  a  member  of  such 
executive  committee,  mqy  be  restricted  to  the  relations  be- 
tween the  university  and  the  hospital.  The  three  persons 
so  specified  also  to  be  constituted,  by  a  resolution  or  by- 
law adopted  by  the  board  of  trustees  of  the  university,  a 
committee  on  relations  between  the  university  and  the  hos- 
pital. Also,  the  president  of  Wesley  Memorial  Hospital, 
its  superintendent  and  an  additional  member  of  its  board 
of  trustees  selected  by  the  executive  committee,  all  of  whom 
shall  also  be  members  of  such  executive  committee,  shall 
also  be  members  of  the  board  of  trustees  of  Northwestern 
University, — the  additional  member  above  specified  to  be 
one  who  can  and  will  be  active  and  attentive  to  the  affairs 
of  the  university  and  the  hospital.  The  three  persons  afore- 
said to  be  constituted,  by  a  resolution  or  by-law  adopted 
by  the  board  of  trustees  of  the  hospital,  a  committee  on 
relations  between  the  hospital  and  the  university.     These 
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two  committees  so  selected  from  the  university  and  tlie  hos- 
pital, respectively,  as  aforesaid,  shall  meet  together  at  least 
once  each  month  for  the  discussion  and  consideration  of 
the  joint  interest  of  the  hospital  and  university,  and  the 
committee  may  decide  all  questions  that  arise,  in  so  far  as 
they  are  severally  authorized  so  to  do  by  their  respective 
boards  of  trustees.  If  any  member  habitually  neglects  the 
meetings  of  said  committee  or  is  otherwise  neglectful  of 
the  affairs  of  the  university  or  hospital,  he  shall  be  removed 
from  the  committee  by  the  executive  committee  appointing 
him-  and  his  place  shall  be  supplied  by  another  appointment. 

^'Fourth — Under  this  gift  Wesley  Memprial  Hospital 
shall  be  a  teaching  hospital,  and  both  in  the  charity  work 
herein  provided  for  and  everywhere  else  in  the  hospital  it 
shall  give  all  proper  teaching  facilities  consistent  with  the 
principle  that  the  patient's  welfare  is  the  first  consideration. 
The  medical  department  must  maintain  and  strictly  enforce 
a  high  standard  of  preparatory  studies  for  the  admission 
of  students.  The  medical  school  must  provide  an  adequate 
staff  for  the  hospital.  It  is  my  hope  that  the  time  will 
come  when  by  mutual  agreement  between  the  school  and  the 
hospital  an  appointment  to  the  faculty  of  the  school  will 
be  an  ipso  facto  appointment  to  the  staff  of  the  hospital, 
but  I  do  not  now  insist  upon  this.  I  recognize  that  in  a 
medical  school  and  hospital  united  in  work  and  sympathy 
and  united  physically  the  matter  of  a  free  dispensary  and 
laboratories  are  of  mutual  interest.  I  am  willing  that  a 
portion  of  the  income  from  this  endowment  bearing  the 
same  relation  to  the  total  income  of  the  medical  school  and 
the  hospital  shall  be  expended  for  the  operation  and  con- 
duct of  such  dispensary  and  laboratories,  the  school  and 
hospital  contributing  to  the  expense  on  the  same  basis." 

The  deed  further  provided  that  the  fund  given  should 
be  held,  managed  and  controlled  by  appellee,  and  that  any 
question  of  interpretation  of  the  gift,  if  not  settled  by  the 
disagreeing  parties,  should  be  settled  by  arbitration,  and 
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that  the  gift  should  take  effect  upon  the  acceptance  of  the 
same^  on  the  conditions  specified,  by  appellee,  and  upon  ap- 
pellant agreeing  to  all  conditions  relating  to  its  co-operation 
and  affiliation  with  appellee. 

After  setting  forth  the  above  facts  the  bill  charges  ap- 
pellant is  incorporated  as  an  educational  institution  under 
the  laws  of  this  State  for  the  purpose  of  estabUshing  de- 
partments of  study  in  all  the  arts  and  sciences;  that  in 
pursuance  of  its  charter  it  maintains  educational  depart- 
ments, including  a  school  of  liberal  arts,  a  law  school  and 
a  school  of  medicine;  that  the  latter  school  is  located  at 
Dearborn  and  Twenty-fifth  streets,  in  the  city  of  Chicago; 
that  appellee  is  a  charitable  hospital  organized  under  the 
laws  of  this  State  for  "the  gratuitous  treatment  of  the 
medical  and  surgical  diseases  of  the  sick  poor"  and  is  lo- 
cated in  close  proximity  to  the  appellant's  medical  school; 
that  until  recently  the  two  institutions  maintained  friendly 
relations  and  to  all  intents  and  purposes  operated  as  affili- 
ated institutions.  The  bill  further  charges  that  in  order  to 
successfully  carry  on  a  medical  school  it  is  necessary  that 
its  students  not  only  be  taught  by  text  books,  laboratories 
and  lectures,  but  also  that  they  have  the  opportunity  of  wit- 
nessing surgical  operations  and  observing  medical  treatment 
in  hospitals  under  expert  physicians,  called  "bedside  treat- 
ment," and  in  that  way  become  familiar  with  the  different 
diseases  and  their  treatment;  that  all  first-class  medical 
schools  are  operated  adjacent  to  hospitals,  where  such  facili- 
ties are  afforded ;  that  the  use  of  hospitals  for  this  purpose 
has  become  very  general  in  the  United  States,  and  that 
by  reason  of  these  considerations  appellant  made  its  deed 
and  contributed  to  the  cost  of  building  and  equipping  ap- 
pellee's hospital.  The  bill  further  charges  that  after  a  hos- 
pital was  constructed  on  the  property  the  board  of  trustees 
of  appellee  adopted  the  following  resolution,  viz. :  "The 
executive  committee  is  also  empowered  to  make  contracts 
with  agents  and  employees,  and  to  appoint  annually  the 
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medical  staff  of  the  hospital  on  the  nomination  of  such  staff 
to  be  annually  made  by  Northwestern  University,  and  they 
are  empowered  to  fill  vacancies  in  the  same  as  they  may 
arise,  on  similar  nomination  by  Northwestern  University," 
and  that  thereafter  its  hospital  staff  was  selected  from  the 
faculty  of  appellant  and  bedside. and  clinic  teaching  fur- 
nished to  the  students  of  that  institution;  that  in  1912  and 
191 3  serious  differences  arose  between  the  two  institutions 
through  lack  of  funds  from  endowment  and  of  profit  in 
the  operation  of  the  hospital,  and  that  appellee  requested 
a  modification  of  the  condition  to  the  end  that  all  of  its 
staff  need  not  be  drawn  from  appellant's  faculty,  because 
physicians  not  connected  with  appellant's  faculty  furnished 
more  profitable  patrons  to  the  hospital,  which  request  was 
denied  by  appellant.  The  bill  further  charges  that  there- 
upon appellee  refused  to  comply  with  the  condition  in  said 
deed  and  claimed  that  the  condition  therein  did  not  mean 
all  its  staff  must  be  selected  from  appellant's  faculty,  but 
only  that  appellee  might  select  its  staff  from  such  faculty 
or  otherwise,  as  it  saw  fit,  and  that  its  board  of  trustees 
adopted  the  following  by-law,  viz. :  "The  executive  com- 
mittee is  also  empowered  to  make  contracts  with  agents  and 
employees  and  to  appoint  the  medical  staff  of  the  hospital, 
and  they  are  empowered  to  fill  vacancies  in  the  same  as 
they  may  arise;"  that  since  the  adoption  of  such  by-law 
the  executive  committee  of  appellee  has  from  time  to  time 
appointed  and  kept  on  its  staff  physicians  and  surgeons  not 
nominated  by  appellant  or  drawn  from  its  faculty,  and  has 
without  the  consent  of  appellant  discharged  from  its  medi- 
cal staff  physicians  and  surgeons  nominated  by  appellant, 
and  claims  the  right  to  appoint  whomsoever  it  pleases  to 
the  medical  staff  of  such  hospital  and  in  other  ways  has 
refused  to  observe  the  conditions  and  obligations  of  said 
deed.  The  bill  further  charges  numerous  conferences  were 
had  between  representatives  of  the  two  institutions,  with- 
out avail,  until  April  9,  191 4,  when  James  Deering  made 
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his  deed  of  gift  aforesaid;  that  at  the  time  the  gift  was 
made  Deering  was  aware  of  the  differences  that  had  arisen 
between  the  two  institutions;  that  his  gift  was  made  in 
view  thereof  and  with  the  expectation  that  the  increased 
income  from  his  endowment  would  smooth  over  the  diffi- 
culties and  enable  appellee  without  financial  loss  to  carry 
on  its  charitable  work  and  furnish  the  clinic  teaching  and 
facilities  required  by  appellant ;  that  the  various  conditions 
were  inserted  in  the  deed  of  gift  for  the  purpose  of  re- 
estaj^lishing  friendly  relations  between  the  two  institutions, 
and  that  such  gift  created  a  charitable  trust  between  the 
donor  and  the  two  institutions  which  should  be  enforced 
by  a  court  of  equity.  The  bill  further  charges  that  not- 
withstanding appellee  accepted  the  munificent  gift  6i  Deer- 
ing it  has  refused  to  comply  with  the  conditions  of  both 
of  said  deeds,  and  has  refused  to  select  its  medical  staff 
from  the  faculty  of  appellant  and  to  furnish  its  wards, 
amphitheater  clinics  and  bedside  teaching  to  the  medical 
students  of  appellant  and  has  refused  such  students  access 
to  its  hospital  wards  and  amphitheaters  for  the  purpose  of 
such  teaching,  by  reason  of  which  the  appellant  has  been 
obliged  to  seek  other  hospitals  and  clinic  services  and  to 
spend  large  sums  of  money  for  such  clinic  services.  The 
bill  further  charges  the  acceptance  of  said  gift  by  appellee 
upon  the  terms  and  coiviitions  laid  down  and  specified  in 
said  deed  and  that  it  agreed  by  resolution  to  be  bq^nd  by  and 
to  carry  out  the  terms  and  details  mentioned  therein;  and 
the  bill  also  charges  that  appellant,  by  reason  of  its  affilia- 
tion and  contractual  relations  with  appellee,  will  derive  many 
advantages  and  receive  an  adequate  consideration  for  carry- 
ing out  the  conditions  imposed  by  said  deed  upon  appellant, 
and  in  consideration  of  these  advantages  agreed  to  the  con- 
ditions relating  to  co-operation  of  appellant  and  appellee  as 
in  said  deed  expressed. 

The  prayer  of  the  bill  is  for  alternative  relief.     Appel- 
lant prays  that  without  waiving  the  condition  of  its  said 
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deed  or  any  right  it  may  have,  either  at  law  or  equity,  in 
the  premises,  the  conditions  of  said  deeds  be  construed  and 
appellant's  rights  thereunder  declared,  and  that  the  title  to 
said  land  be  declared  to  revert  to  appellant,  or  that  appel- 
lee may  be  required  by  the  mandatory  injunction  of  the 
court  to  comply  with  the  terms  of  the  conditions  in  said 
deeds,  and  particularly  that  it  be  required  to  select  its  medi- 
cal staff  exclusively  from  the  faculty  of  appellant  and  to 
furnish  bedside  teaching  in  its  wards  and  amphitheater  clin- 
ics to  the  students  of  appellant  to  the  extent  required  by 
it,  or  that  appellant  be  compensated  for  the  land  deeded, 
together  with  all  sums  of  money  paid  or  contributed  to  aid 
in  the  construction  of  the  building  and  equipment  of  said 
hospital,  and  that  it  be  relieved  from  the  obligations  im- 
posed upon  it  by  the  deed  of  gift  from  said  Deering  to 
appellee  and  be  discharged  from  all  connection  with  appel- 
lee and  that  their  mutual  obligation  be  canceled,  or  that 
tlie  court  grant  such  other  relief  in  the  premises  as  equity 
may  require. 

Appellee  filed  its  demurrer  to  the  bill,  which  was  sus- 
tained, as  hereinbefore  stated.  Deering  answered,  admit- 
ting most  of  the  material  allegations  of  the  bill,  and  in  ad- 
dition thereto  filed  his  cross-bill,  setting  up  substantially 
the  same  facts  as  were  set  forth  in  the  original  bill  and 
praying  substantially  the  same  relief. 

The  first  question  presented  is  the  construction  of  the 
deed  from  appellant  to  appellee  and  a  determination  of  the 
rights  of  the  parties  under  such  deed.  While  the  instru- 
ment recites  a  nominal  consideration  of  one  dollar  and  other 
valuable  considerations,  it  is  made  upon  the  express  condi- 
tion that  appellee  shall  construct  a  hospital  building  and 
maintain  and  operate  the  same,  draw  its  hospital  staff  from 
the  faculty  of  appellant's  medical  school  and  furnish  facili- 
ties for  clinic  teaching  of  the  students  of  that  school,  the 
last  two  conditions  constituting  the  real  and  substantial  con- 
sideration for  the  conveyance  made.    Appellant  insists  that 
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by  reason  of  these  provisions  a  charitable  trust  was  created 
between  it  and  appellee  which  a  court  of  chancery  has  juris- 
diction to  enforce.  On  the  other  hand,  appellee  insists  that 
no  charitable  trust  was  created  but  that  the  conveyance  was 
one  upon  conditions,  for  a  failure  to  comply  with  which 
a  forfeiture  of  the  property  might  be  declared,  but  that 
a  court  of  chancery  is  not  the  proper  tribunal  to  decree  a 
forfeiture. 

A  charity  is  "a  gift  to  be  applied  consistently  with  ex- 
isting laws  for  the  benefit  of  an  indefinite  number  of  per- 
sons, either  by  bringing  their  minds  and  hearts  under  the 
influence  of  education  or  religion,  by  relieving  their  bodies 
from  disease,  suflfering  or  constraint,  by  assisting  them  to 
establish  themselves  in  life,  or  by  creating  or  maintaining 
public  buildings  or  by  otherwise  lessening  the  burdens  of 
government,"  (Congregational  Sunday  School  and  Publish- 
ing  Society  v.  Board  of  Reziezo,  ante,  p.  io8 ;  Crerar  v.  Wil- 
Hants,  145  111.  625;)  and  a  charitable  trust  would  be  one 
created  for  the  purpose  of  carrying  out  one  or  more  of 
these  objects.  While  appellant  and  appellee  are  both,  in  a 
sense,  charitable  corporations  and  are  working  for  the  pur- 
pose of  carrying  out  one  or  more  of  these  charitable  pur- 
poses, it  does  not  follow  that  a  contract  or  transaction  had 
between  them  for  the  purpose  of  better  enabling  them  to 
carry  out  the  objects  of  their  creation  will  give  rise  to  a 
charitable  trust  which  a  court  of  chancery  will  enforce.  A 
corporation  of  this  character  is  created  by  law  for  a  definite 
purpose,  and  it  cannot  donate  its  funds  to  another  corpora- 
tion organized  for  similar  or  other  purposes,  except  that 
such  donation  assist  to  carry  out  the  purpose  for  which  such 
corporation  was  created.  (Giiman  v.  Hamilton,  16  111.  225 ; 
Board  of  Bdu-cation  v.  Bakezvcll,  122  id.  339.)  In  the  case 
at  bar  appellant  was  organized  for  educational  purposes, 
and.  property  received  by  it  is  held  in  trust  for  that  pur- 
pose and  cannot  be  devoted  to  other  purposes.  The  dona- 
tion to  appellee  would  not  further  the  corporate  purposes 
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of  appellant  unless  made  for  the  purpose  of  providing  ad- 
ditional teaching  facilities  for  appellant  and  can  only  be  sus- 
tained upon  the  ground  that  it  was  so  made.  It  is  conceded 
tliat  one  of  the  best  methods  of  conducting  a  medical  school 
is  to  supplement  the  study  of  text  books  and  lectures  by 
the  observation  of  actual  bedside  treatment  of  patients  and 
surgical  operations  in  a  well  conducted  hospital.  In  other 
words,  in  order  to  successfully  conduct  a  medical  school 
it  is  necessary  that  the  school  have  hospital  facilities  for 
affording  its  students  opportunities  to  observe  the  actual 
treatment  of  patients  under  the  care  of  skilled  physicians. 
Appellant  with  this  end  in  view  made  the  conveyance  in 
question  to  appellee,  by  which  the  latter  undertook  to  erect 
and  maintain  a  suitable  hospital,  to  draw  its  medical  staff 
from  the  faculty  of  appellant  and  to  afford  to  the  students 
of  that  institution  opportunity  for  the  observation  of  the 
actual  treatment  of  patients  in  that  hospital.  The  convey- 
ance was  in  no  sense  one  made  for  a  charitable  purpose, 
but,  on  the  other  hand,  was  one  made  solely  for  the  purpose 
of  better  enabling  appellant  to  carry  out  one  of  its  corporate 
purposes,  and  as  such  did  not  give  rise  to  a  charitable  trust 
between  the  two  institutions. 

Appellant  contends  that  by  reason  of  the  charitable  char- 
acter of  the  two  institutions  the  provisions  of  the  deed 
may  be  construed  to  be  covenants  and  not  conditions,  and 
as  such  may  be  enforced  in  a  court  of  chancery.  Appellee, 
on  the  other  hand,  contends, — and  properly,  we  think, — that 
the  provisions  are  conditions  subsequent  and  that  appellant 
is  limited  to  the  remedy  provided  in  its  deed,  viz.,  a  for- 
feiture of  the  property,  and  that  a  court  of  chancery  is  not 
the  proper  tribunal  for  enforcing  such  forfeiture.  While 
there  are  cases  construing  conditions  in  instruments  of  con- 
veyance as  covenants,  (Associate  Alumni  v.  General  Theo- 
logical Seminary,  163  N.  Y.  417;  Hoboken  v.  Hoboken, 
70  N.  J.  Eq.  630;)  our  attention  has  been  called  to  no  case 
in  which  a  conveyance  was  made  upon  an  express  condi- 
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tion,  with  the  further  provision  that  for  a  failure  to  comply 
with  such  condition  the  title  to  the  land  should  revert  to 
the  grantor,  in  which  such  condition  has  been  held  to  be  a 
covenant.  The  general  rule,  as  stated  in  Associate  Alumni 
V.  General  Theological  Seminary,  supra,  is,  if  the  trustees 
of  a  charity  abuse  the  trust,  mis-employ  the  charity  fund 
or  commit  a  breach  of  the  trust,  the  property  does  not  re- 
vert to  the  heir  or  legal  representative  of  the  donor  unless 
there  is  an  express  condition  of  the  gift  that  it  shall  revert 
to  the  donor  or  his  heirs  in  case  the  trust  is  abused.  And 
in  Sanitary  District  v.  Chicago  Title  and  Trust  Co.  278  111. 
529,  we  held  that  in  case  of  doubt  as  to  whether  a  certain 
provision  in  a  deed  is  a  condition  or  a  covenant  it  will  be 
construed  to  be  a  covenant  to  prevent  the  destruction  of  the 
estate,  but  that  where  there  is  an  express  stipulation  for  a 
forfeiture  of  the  estate  and  its  immediately  vesting  in  the 
grantor,  all  doubt  as  to  whether  the  provision  is  a  covenant 
or  condition  is  removed  and  the  provision  will  be  held  to 
be  a  condition.  In  tlie  case  before  us  the  deed  provides 
for  a  reverter  upon  failure  to  comply  with  the  condition  in 
such  deed,  and  the  conveyance  must  be  held  to  be  one  upon 
condition  subsequent.  A  covenant  differs  from  a  condition 
in  that  in  a  proper  case  a  court  of  chancery  may  enforce 
the  specific  performance  of  the  former,  while  it  will  not 
of  the  latter  for  the  reason  that  to  do  so  would  work  a  for- 
feiture of  the  estate,  (Sanitary  District  v.  Chicago  Title 
and  Trust  Co,  supra,)  and  a  court  of  equity  will  not  lend 
its  aid  to  enforce  a  forfeiture.  (Douglas  v.  Union  Mutual 
Life  Ins.  Co.  127  111.  loi ;  Patterson  v.  Northern  Trust  Co. 
230  id.  334.)  The  case  of  Brewster  v.  Lanyon  Zinc  Co. 
72  C.  C.  A.  213,  (140  Fed.  Rep.  801,)  does  not  conflict 
with  this  view.  In  that  case  a  forfeiture  of  an  oil  lease  had 
been  declared,  and  relief  was  sought  only  for  the  purpose 
of  establishing,  as  a  matter  of  record,  that  a  forfeiture  had 
been  declared  and  of  securing  a  cancellation  of  such  lease 
as  a  cloud  upon  the  title  of  the  lessor. 
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It  is  further  charged  in  the  bill  that  between  April,  1900, 
and  May,  1901,  appellant  gave  appellee,  for  the  purpose  of 
enabling  it  to  comply  with  the  conditions  of  the  deed  and 
to  aid  in  constructing  and  equipping  its  hospital,  the  fur- 
ther sum  of  $30,000,  and  that  at  the  time  appellee  received 
this  money  it  knew  the  extent  of  appellant's  powers  and 
that  it  had  no  authority  to  devote  any  portion  of  its  funds 
to  any  purpose  other  than  its  corporate  purposes ;  that  the 
sum  so  given  was  received  with  knowledge  tliat  it  was  given 
for  the  purpose  of  obtaining  clinic  facilities  in  such  hospital 
for  the  students  of  appellant's  medical  school ;  that  immedi- 
ately after  the  hospital  was  constructed  its  staff  was  drawn 
from  the  faculty  of  appellant  and  opportunities  afforded  to 
the  students  of  appellant's  school  for  the  observation  of 
bedside  and  clinic  treatment  of  patients  in  the  wards  and 
amphitheaters  of  the  hospital,  and  that  this  relation  con- 
tinued until  the  disagreement  arose  as  to  the  meaning  of 
the  provision  in  the  deed  that  the  "staff  of  the  hospital  be 
drawn  from  the  faculty"  of  appellant,  appellee  contending 
that  this  provision  did  not  require  that  all  its  staff  should 
be  drawn  from  such  institution,  but  only  that  it  was  author- 
ized so  to  do  if  it  saw  fit.  Apparently  the  failure  of  the 
two  institutions  to  agree  as  to  the  meaning  of  this  provi- 
sion has  led  to  this  litigation.  When  the  language  of  the 
provision  of  the  deed  is  read  in  the  light  of  the  situation 
of  the  parties  at  the  time  it  was  made,  we  think  there  can 
be  no  serious  controversy  as  to  its  meaning.  Appellant  was 
desirous  of  securing  additional  facilities  for  bedside  and 
clinic  instruction  of  its  students,  and  the  evident  purpose  of 
the  insertion  of  this  clause  in  the  deed  was  to  insure  that 
the  students  of  that  institution  would  receive  their  bedside 
and  clinic  teaching  in  the  hospital  under  the  guidance  of 
members  of  the -f acuity  of  the  school  of  which  they  were 
students.  To  this  end  it  provided  that  "the  staff  of  the 
hospital"  should  be  drawn  from  the  faculty  of  appellant's 
medical  school,  the  word  "staff"  being  used  in  its  compre- 
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hensive  sense  and  including  all  persons  who  should  be  se- 
lected as  members  of  such  staff.  And  such,  indeed,  was  the 
construction  placed  upon  this  language  by  both  the  parties 
to  this  deed  until  this  controversy  arose.  It  is  further 
charged  in  the  bill  that  since  the  controversy  over  the  con- 
struction to  be  given  this  deed  has  arisen,  appellee  has  failed 
and  refused  to  draw  its  hospital  staff  from  the  medical  fac- 
ulty of  appellant  or  to  afford  to  the  students  of  that  insti- 
tution opportunities  of  observing  the  bedside  treatment  of 
patients  in  the  wards  and  amphitheaters  of  the  hospital, 
and  that  it  persists  in  such  refusal.  The  bill  shows  a  clear 
violation  of  the  condition  of  this  deed  and  of  the  gift  of 
$30,000,  which  was  made  in  the  expectation  that  appellee 
would  furnish  facilities  for  bedside  and  clinic  teaching  for 
the  students  of  appellant's  medical  school  so  long  as  desired, 
and  the  latter  gift,  being  made  without  any  condition  of 
reverter,  created  a  continuing  obligation  which  a  court  of 
equity  has  jurisdiction  to  enforce. 

The  next  question  presented  is  the  rights  of  the  par- 
ties  under  the  reciprocal  obligations  imposed  upon  them  by 
the  Deering  deed.  By  this  deed  he  specifically  provides 
that  the  income  from  the  property  conveyed  shall  be  used 
for  furthering  the  charitable  work  of  the  hospital  and  for 
procuring  appliances  needed  in  that  character  of  work,  and 
he  places  the  burden  of  carrying  out  this  trust  upon  appel- 
lant and  appellee.  He  further  recites  that  it  is  his  belief 
that  the  best  hospital  is  one  that  has  close  relations  with 
a  good  medical  school  and  that  the  best  medical  school  is 
one  that  has  close  relations  with  a  well  conducted  hospital. 
He  endeavors  to  establish  close  and  friendly  relations  be- 
tween the  two  institutions  by  providing  that  the  president 
of  appellant,  the  dean  of  its  medical  department  and  one 
additional  member  of  its  board  of  trusted  shall  always  be 
members  of  the  board  of  trustees  of  appellee,  and  that  the 
president  of  appellee,  its  superintendent  and  one  additional 
member  of  its  board  of  trustees  shall  always  be  members 


D6fc'19.]       Northwest.  Un.  v.  Wesley  Hospital.       219 

of  the  board  of  trustees  of  appellant,  and  requires  that  these 
parties  shall  constitute  a  committee  on  friendly  relations  be- 
tween the  two  institutions  and  shall  be  attentive  to  their 
affairs  and  shall  meet  at  least  once  each  month  for  the  pur- 
pose of  considering  matters  of  mutual  interest  to  the  two 
institutions.  He  further  provides  that  appellee  shall  be  a 
teaching  hospital,  and  both  in  its  charity  work  and  else- 
where in  the  hospital  shall  give  all  proper  facilities  for 
teaching  consistent  with  the  welfare  of  the  patients.  He 
provides  for  the  operation  and  conducting  of  a  free  dis- 
pensary and  laboratories  by  the  joint  action  of  the  two  in- 
stitutions, using  a  portion  of  the  income  from  his  gift  for 
that  purpose.  He  requires  the  medical  department  to  main- 
tain and  enforce  a  high  standard  of  studies  for  the  admis- 
sion of  students  and  to  provide  an  adequate  staff  for  the 
hospital,  expressing  the  further  hope  that  in  time  an  ap- 
pointment to  the  faculty  of  the  school  shall  operate  as  an 
appointment  to  the  staff  of  the  hospital.  He  makes  it  a 
condition  to  this  gift  becoming  operative  that  appellee  ac- 
cept the  conditions  imposed  and  that  appellant  agree  to  the 
conditions  specified  in  this  deed  of  gift.  In  other  words, 
the  joint  action  and  agreement  by  both  institutions  are  nec- 
essary before  the  gift  becomes  operative.  At  the  time  the 
gift  was  rriade  Deering  was  deeply  interested  in  the  affairs 
of  appellant  and  fully  cognizant  of  the  difficulties  which  had 
arisen  between  the  two  institutions  with  regard  to  the  man- 
ner of  the  selection  of  the  staff  of  the  hospital  and  also  of 
the  embarrassed  financial  condition  of  appellee,  occasioned, 
as  appellee  claimed,  by  the  manner  in  which  its  staff  was 
selected,  and  he  was  prompted  to  make  the  gift  by  a  desire 
on  his  part  to  re-establish  friendly  relations  between  the 
two  institutions  and  to  provide  appellee  with  funds  with 
which  to  carry  on  its  charitable  work.  This  is  evidenced 
by  the  numerous  provisions  inserted  in  the  gift  intended 
to  accomplish  that  end  and  which  could  have  been  inserted 
therein  for  no  other  purpose.     By  his  deed  of  gift  Deer- 
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ing  created  a  charitable  trust  under  which  each  of  the  in- 
stitutions was  in  a  measure  a  beneficiary.  Appellee  received 
additional  funds  with  which  to  carry  on  its  charitable  work, 
in  consideration  of  which  it  was  to  become  a  teaching  hos- 
pital and  afford  facilities  for  the  purpose,  and  appellant 
was  to  be  benefited  to  the  extent  that  it  was  to  be  given 
facilities  for  bedside  and  clinic  teaching  in  the  hospital,  in 
consideration  of  which  it  became  bound  "to  provide  an  ade- 
quate staff"  for  the  hospital.  This  meant  a  staff  adequate 
for  the  needs  of  the  hospital,  and  it  clearly  meant  the  en- 
tire staff.  The  obligations  imposed  upon  each  of  these  in- 
stitutions by  the  gift  were  mutual  and  of  such  a  character 
that  either  might  maintain  a  bill  against  the  other  to  en- 
force performance  of  the  conditions  of  this  gift  in  accord- 
ance with  the  terms  of  the  trust.  If  on  the  hearing  of  this 
cause  on  its  merits  the  proof  sustains  the  allegations  of  the 
bill,  the  appellant  is  entitled  to  a  mandatory  injunction  re- 
quiring appellee  to  comply  with  the  terms  of  the  condi- 
tions under  which  the  gift  of  $30,000  and  the  gift  under 
the  Deering  deed  were  accepted  by  appellee. 

It  is  further  contended  the  Attorney  General  is  a  nec- 
essary party  to  this  action  for  the  reason  it  is  one  involving 
a  public  trust.  The  case  of  Newberry  v.  Blatchford,  106 
111.  584,  is  cited  in  support  of  this  proposition.  In  that 
case  the  Attorney  General  had  not  been  made  a  party  to 
the  original  action  concerning  a  public  trust,  and  it  was 
there  pointed  out  that  in  bills  asking  the  advice  or  direction 
of  a  court  of  equity  as  to  the  administration  of  a  public 
charity,  and  especially  where  waste  or  mismanagement  was 
apprehended  or  the  decree  would  affect  the  interest  of  the 
cestui  que  trust,  the  Attorney  General,  or  other  public  offi- 
cer whose  duty  it  is  to  have  a  care  in  such  matters,  is  a 
proper  party,  either  complainant  or  defendant.  But  such  is 
not  the  rule  where  the  charity  is  in  the  hands  of  a  trustee 
charged  by  the  donor  specifically  with  its  management  for 
the  cestui  que  trust.     It  is  only  where  the  parties  having 
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charge  of  the  fund  unite  in  abuses  of  their  trust  and  there 
is  no  one  having  a  right  to  sue  in  his  own  name  concern- 
ing it,  that  the  Attorney  General  is  a  necessary  party.  In 
the  suit  before  us  one  of  the  beneficiaries  under  the  gift, 
which  is  to  a  certain  extent  charged  with  the  administra- 
tion of  the  trust,  is  seeking  to  be  allowed  to  discharge  the 
duties  imposed  upon  it  by  the  terms  of  the  trust  For  this 
reason  the  Attorney  General  is  not  a  necessary  although  he 
would  have  been  a  proper  party  to  this  proceeding. 

It  is  further  contended  that  the  demurrer  was  properly 
sustained  for  the  reason  that  the  bill  is  multifarious.  This 
contention  is  based  upon  the  fact  that  in  one  bill  relief  is 
asked  under  the  provisions  of  the  deed  from  appellant  to 
appellee  and  the  deed  from  Deering  to  appellee.  No  in- 
flexible rule  has  been  laid  down  for  determining  whether  or 
not  a  bill  is  multifarious  and  each  case  must  be  determined 
largely  upon  its  own  facts.  The  aim  of  a  court  of  equity 
is  to  administer  complete  relief  in  one  suit  and  investigate 
and  determine  all  matters  which  form  the  basis  for  the  com- 
plainant's right  to  relief,  and  as  a  general  rule  the  court 
will  in  a  single  suit  investigate  and  determine  all  questions 
incidental  to  the  main  controversy  and  grant  all  relief  in- 
cidental to  the  accomplishment  of  the  main  object  of  the 
bill.  Courts  of  equity  allow  great  liberality  in  joining  sev- 
eral matters  in  one  bill  when  all  of  the  matters  grow  out 
of  the  same  transaction  and  all  parties  are  interested  alike 
in  the  same  right  and  the  relief  to  be  granted  against  each 
is  of  the  same  general  character,  and  the  mere  fact  that 
two  or  more  matters  are  joined  in  the  same  bill  to  prevent 
a  multiplicity  of  suits  will  in  nowise  prejudice  the  defend- 
ant and  will  not  render  the  bill  in  chancery  multifarious. 
(King  v.  Rice,  285  111.  123.)  In  this  case  appellant  is  seek- 
ing to  establish  its  right  to  avail  itself  of  the  advantages 
of  the  use  of  appellee's  hospital  as  a  teaching  hospital  and 
to  nominate  the  medical  staff  of  such  institution.  It  bases 
its  right  to  do  so  upon  the  several  transactions  set  out  in 
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the  bill,  had  with  the  appellee.  As  to  each  of  these  mat- 
ters it  seeks  the  Sfime  relief  against  the  defendant.  By  join- 
ing all  of  these  transactions  in  one  suit  a  multiplicity  of 
suits  is  avoided  and  adjudication  of  all  matters  incidental 
to  that  which  constitutes  the  main  matter  of  controversy 
in  this  case  is  accomplished  in  a  single  suit.  No  prejudice 
could  result  to  appellee  by  having  all  of  these  matters  joined 
in  one  suit  and  the  rights  of  the  parties  thereunder  adjudi- 
cated and  in  this  way  a  multiplicity  of  suits  avoided.  In 
our  opinion  the  bill,  tested  by  the  principles  laid  down  in 
the  authorities,  is  not  multifarious. 

The  court  erred  in  sustaining  the  demurrer  to  the  bill. 
The  decree  is  therefore  reversed  and  the  cause  is  remanded 
to  the  circuit  court  of  Cook  county,  with  directions  to  over- 
rule the  demurrer. 

Reversed  and  remanded,  with  directions. 


(No.  12275. — Decree  affirmed.) 
Edward  0'Cai.laghan  et  al.  Plaintiflfs  in  Error,  vs.  The 
Industrial  Commission  et  al. — (John  T.  Quick,  De- 
fendant in  Error.) 

Opinion  filed  October  27,  ipip — Rehearing  denied  Dec.  3,  ipip. 

Workmen's  compensation — weight  of  competent  evidence  is 
not  a  question  of  law  for  court  of  review.  In  a  workmen's  compen- 
sation case  the  weight  of  the  competent  evidence  as  to  the  extent 
of  the  injury  does  not  present  a  question  of  law  for  a  court  of  re- 
view, and  where  there  is  competent  evidence  to  support  the  award 
it  cannot  be  disturbed  in  the  Supreme  Court  because  such  evidence 
is  contradicted. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Zimmerman,  Garrett  &  Rundai^l,  for  plaintiffs  in 
error. 

D.  J.  N0RMOYI.E,  for  defendant  in  error. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

John  T.  Quick,  an  employee  of  O'Callaghan  Bros.,  en- 
gaged in  the  plumbing  business,  was  injured  July  12,  191 5, 
by  a  fall  from  a  step-ladder  while  at  work  in  the  line  of 
liis  employment.  Compensation  was  paid  him  for  six  weeks 
after  the  injury.  A  dispute  then  arose  whether  he  was  en- 
titled to  further  compensation  and  the  amount  he  was  en- 
titled to,  if  any.  In  November,  191 5,  Quick  filed  his  ap- 
plication with  the  Industrial  Commission  for  an  award.  By 
agreement,  arbitration  as  provided  by  statute  was  waived 
and  the  application  heard  by  the  commission.  It  was  stipu- 
lated that  the  injury  for  which  Quick  claimed  compensation 
arose  out  of  and  in  the  course  of  his  employment,  and  it 
was  further  stipulated  that  the  character,  nature  and  result 
of  the  injury  "is  as  set  forth  in  report  of  examination  made 
by  Dr.  Charles  Louis  Mix,"  which  report  was  dated  De- 
cember 7,  19 1 5,  a  copy  of  which  was  filed  with  the  com- 
mission. The  stipulation  further  provided  that  the  facts 
regarding  the  wages  of  Quick  were  to  be  developed.  The 
commission  filed  its  decision  in  May,  19 16,  awarding  Quick 
six  dollars  per  week  for  409  weeks  from  August  30,  19 15. 
The  award  appears  not  to  have  been  paid,  and  September 
22,  1916,  Quick  filed  his  petition  to  the  circuit  court  of 
Cook  county,  pursuant  to  the  provisions  of  the  statute,  for 
judgment.  Three  days  after  the  filing  of  the  petition  for 
judgment,  September  25,  1916,  plaintiffs  in  error  filed  with 
the  Industrial  Commission  a  petition  for  a  review  of  the 
award  on  the  ground  that  the  disability  of  Quick  had  ended. 
Notice  was  given  and  the  hearing  set  for  November  14, 
19 1 6.  Before  the  hearing  was  had  the  circuit  court  on 
October  2  rendered  judgment  on  the  award  in  favor  of 
Quick.  The  decision  of  the  Industrial  Commission  on  the 
petition  for  review  on  the  ground  that  the  disability  had 
ended  was  filed  March  13,  1917,  and  reduced  the  award  to 
three  dollars  per  week  from  that  time  to  the  end  of  the 
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period  for  which  the  award  had  previously  been  made.  On 
April  2,  19 1 7,  plaintiffs  in  error  filed  a  bill  in  chancery  in 
the  circuit  court  of  Cook  county  to  review  the  decision  of 
the  Industrial  Commission  and  to  enjoin  Quick,  his  agents 
and  attorneys  from  suing  out  execution  on  the  judgment 
rendered  by  the  circuit  court.  Defendant  answered  the  bill, 
and  upon  a  hearing  the  court  entered  a  decree  in  January, 
19 18,  confirming  the  decision  of  the  Industrial  Commission 
on  review  and  ordering  the  payment  of  compensation  at  the 
rate  of  three  dollars  per  week.  The  decree  also  vacated  the 
judgment  previously  entered  upon  the  original  award.  The 
trial  judge  certified  the  case  was  a  proper  one  to  be  re- 
viewed by  this  court,  and  the  record  is  brought  before  us 
by  writ  of  error. 

Plaintiffs  in  error  contend  that  the  Industrial  Commis- 
sion exceeded  its  jurisdiction  in  making  the  award,  for  the 
reason  that  there  was  no  legally  competent  evidence  upon 
which  to  base  the  award.  It  is  argued  that  there  was  no 
evidence  that  the  injury  aflfected  or  reduced  the  earning 
power  or  capacity  of  the  employee ;  that  the  proof  showed 
he  worked  at  the  same  employment,  at  the  same  kind  of 
work  and  earned  the  same  wages  after  the  injury  as  be- 
fore. The  application  for  compensation  was  by  agreement 
heard  before  the  Industrial  Commission  on  the  report  of 
Dr.  Mix  as  to  the  nature  of  the  injury  and  the  testimony 
of  witnesses  regarding  the  wages  of  Quick.  Dr.  Mix's  re- 
port on  the  nature  and  character  of  the  injury  is  not  men- 
tioned or  referred  to  in  the  abstract  of  plaintiffs  in  error. 
We  assume,  therefore,  that,  so  far  as  the  nature  and  char- 
acter of  the  injury  were  concerned,  it  supported  the  award, 
and  none  of  the  steps  authorized  by  statute  were  taken  to 
review  the  decision  of  the  Industrial  Commission  made  in 
May,  19 1 6. 

After  petition  filed  and  notice  given  that  application 
would  be  made  to  the  circuit  court  for  judgment  on  the 
award,  plaintiffs  in  error  petitioned  the  commission  for  a 
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review  of  the  decision  on  the  alleged  ground  that  the  dis- 
ability had  ceased.  The  hearing  on  the  petition  resulted, 
as  we  have  said,  in  reducing  the  award  to  three  dollars  per 
week,  and  that  is  the  decision  the  bill  in  chancery  was  filed 
to  review.  The  statute  provides  for  a  court  review  of  the 
decision  of  the  Industrial  Commission  "only  for  errors  of 
law  appearing  on  the  said  record  of  the  said  board  and  the 
proceeding  for  review  by  writ  of  certiorari  or  bill  in  chan- 
cery shall  be  commenced  within  twenty  days  after  receipt 
of  notice  of  the  decision  of  the  board." 

Plaintiffs  in  error  claim  there  was  no  evidence  tending, 
to  show  Quick  was  not  able  to  earn  as  much  after  the  ac- 
cident as  he  earned  before,  but  that  the  evidence  shows  he 
was  able  to,  and  did,  earn  as  much  after  his  injury  as  he 
earned  before  he  was  injured.  The  injury  resulted  from 
Quick  falling  ten  or  twelve  feet  from  a  step  ladder,  strik- 
ing on  the  side  of  the  head.  He  was  rendered  unconscious 
for  several  hours.  He  was  taken  to  a  hospital,  where  he 
remained  for  a  few  days.  Later  he  was  taken  to  another 
hospital,  where  he  remained  eight  days,  and  it  was  there 
discovered  one  of  his  ribs  was  broken.  It  is  unnecessary 
to  set  out  the  testimony  as  to  the  nature  of  the  injury, 
further  than  to  say  it  was  a  rather  severe  injury.  Quick 
claimed,  and  offered  proof  tending  to  show,  the  hearing  in 
one  ear  was  destroyed  by  the  accident;  that  he  was  sub- 
ject to  dizziness  and  was  afraid  to  work  on  a  scaffold ;  that 
he  was  nervous,  unable  to  read  or  close  one  of  his  eyes 
because  of  the  injury.  Seven  weeks  after  the  accident  he 
went  to  work  for  M.  J.  Corboy  &  Co.,  plumbers,  for  whom 
he  had  worked  before  his  injury.  He  received  the  same 
wages  he  had  been  getting  while  working  for  plaintiffs  in 
error  and  did  not  lose  a  great  deal  of  time.  The  foreman 
for  Corboy  &  Co.  testified  there  was  no  better  workman 
than  Quick  before  his  injury  but  after  that  he  was  not  re- 
liable ;  that  while  working  on  one  building  he  had  to  dis- 
pense with  Quick's  service;   that  when  he  was  put  on  a 
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piece  of  work  yOu  could  not  tell  what  the  result  would  be, — 
whether  he  would  do  it  right  or  forget  something ;  that  his 
acts  were  peculiar  at  times.  The  proof  also  tended  to  show 
that  the  work  Quick  did  after  his  injury,  or  the  principal 
part  of  it,  was  where  no  scaffolding  was  required.  He  tes- 
tified himself  that  on  account  of  dizziness  he  was  afraid  to 
work  when  scaffolding  was  required ;  that  sometimes  while 
at  work  he  became  nervous  and  had  to  quit.  There  can  be 
no  doubt  the  proof  offered  on  behalf  of  Quick  tended  to 
show  his  capacity  for  the  kind  of  labor  he  had  always  been 
.engaged  in  and  his  earning  capacity  were  affected  by  the 
injury.  Before  that  time  he  was  able  to  work  anywhere  in 
the  line  of  his  employment,  and  one  of  his  foremen  testified 
there  was  no  better  workman.  That  the  proof  on  behalf 
of  plaintiffs  in  error  was  contradictory  to  that  of  Quick  as 
to  the  effect  of  the  injury  on  his  ability  to  work  and  his 
earning  power  affords  no  basis  which  would  authorize  this 
court  to  review  the  decree  of  the  circuit  court.  We  have 
repeatedly  held  that  the  weight  of  the  competent  evidence 
does  not  present  a  question  of  law  for  our  consideration. 
Where  there  is  competent  legal  evidence  to  support  the 
award,  although  there  is  contradictory  evidence,  we  cannot 
disturb  the  award  on  that  ground.  Chicago  and  Alton  Rail- 
road Co.  V.  Industrial  Board,  274  111.  336 ;  Munn  v.  Indus- 
trial Board,  274  id.  70 ;  Big  Muddy  Coal  and  Iron  Co,  v. 
Industrial  Board,  279  id.  235. 

There  was  competent  evidence  to  support  the  award, 
and  in  the  absence  of  fraud  or  any  question  of  law  it  is 
binding  on  this  court. 

The  decree  is  affirmed.  ^^^^^^  ^^^„^^^ 
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(No.  1 2 199. — ^Judgment  reversed.) 
Sarah  Mary  Wall,  Admx.  Defendant  in  Error,  vs.  The 
Chesapeake  and  Ohio  Railway  Company,  Plaintiff 
in  Error. 

Opinion  filed  October  2^,  jpjp — Rehearing  denied  Dec.  5,  ipip. 

1.  Conflict  of  laws — when  an  action  accruing  under  the  laws 
of  another  State  will  be  enforced  in  Illinois.  A  right  of  action 
which  has  accrued  under  the  statute  of  another  State  will  be  en- 
forced in  Illinois  unless  prohibited  by  the  Illinois  statutes  or  unless 
it  is  against  morals  or  natural  justice  or  against  the  public  interest, 
and  the  law  of  the  place  where  the  right  was  acquired  or  the  lia- 
bility was  incurred  will  govern  as  to  the  right  of  action,  while  all 
that  pertains  to  the  remedy  will  be  controlled  by  the  laws  of  Illinois. 

2.  Same — each  State  determines  the  limits  of  jurisdiction  of  its 
courts.  Each  State,  subject  to  the  constitutional  restriction  that  its 
policy  must  operate  the  same  way  on  its  own  citizens  and  those  of 
other  States,  determines  the  limits  of  jurisdiction  of  its  courts,  the 
character  of  the  controversies  which  shall  be  heard  in  them,  and 
how  far  its  courts  having  jurisdiction  of  the  parties  shall  hear  and 
decide  transitory  actions  where  the  cause  of  action  has  arisen  out- 
side of  the  State. 

3.  Injuries — when  a  suit  for  wrongful  death  occurring  in  an- 
other State  cannot  be  prosecuted  in  Illinois.  Under  the  amend- 
ment of  1903  to  the  Injuries  act,  providing  that  "no  action  shall 
be  brought  or  prosecuted  in  this  State  to  recover  damages  for  a 
death  occurring  outside  of  this  State,"  a  suit  begun  in  Illinois  be- 
fore such  amendment  took  effect,  for  damages  for  a  death  occur- 
ring in  another  State  whose  laws  give  a  right  of  action  in  such 
case,  cannot  be  prosecuted  to  judgment. 

4.  Same — there  is  no  vested  right  in  a  tort  until  judgment  for 
damages  is  rendered.  There  can  be  no  vested  right  in  a  claim  for 
damages  in  a  tort  not  connected  with  or  growing  out  of  a  con- 
tractual relation  until  judgment  for  damages  is  rendered. 

5.  Statutes — there  is  no  vested  right  in  a  statute  which  is  not 
a  private  grant.  There  is  no  vested  right  in  a  public  law  which 
is  not  in  the  nature  of  a  private  grant,  and  however  beneficial  a 
statute  may  be  to  a  particular  person  or  however  injuriously  its  re- 
peal may  affect  him,  the  legislature  has  the  right  to  abrogate  it. 

6.  Same — effect  of  repeal  of  statute  giving  a  special  remedy. 
The  effect  of  the  repeal  of  a  statute  is  to  obliterate  the  act  as  com- 
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pletely  as  if  it  had  never  been  passed,  and  where  a  statute  giving 
a  special  remedy  is  repealed  without  a  saving  clause  in  favor  of 
pending  suits,  all  suits  must  stop  where  the  repeal  finds  them. 

7.  Same — meaning  of  provision  that  no  suit  shall  be  "brought" 
or  "prosecuted."  The  bringing  of  an  action  is  the  beginning  of  a 
suit  while  the  prosecution  of  the  action  is  the  further  conduct  of 
the  suit,  and  whenever  the  legislature  declares  that  no  action  shall 
be  "brought"  or  "prosecuted,"  it  is  presumed  that  each  phrase  is 
intended  to  have  its  distinct  meaning. 

Dunn,  C.  J.,  and  Carter  and  Stone,  JJ.,  dissenting. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — ^heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county;  the  Hon.  Richard  S.  Tuthill, 
Judge,  presiding. 

Worth  E.  Caylor,  for  plaintiff  in  error. 

Bui^kley;  More  &  Tai,i,madge,  for  defendant  in  error. 

Mr.  Justice  Thompson. delivered  the  opinion  of  the 
court : 

This  cause  comes  to  this  court  by  writ  of  certiorari  to 
the  Appellate  Court  for  the  First  District  to  review  a  judg- 
ment of  that  court  affirming  a  judgment  of  the  circuit  court 
of  Cook  county  for  $10,000,  in  an  action  on  the  case  insti- 
tuted by  Sarah  Mary  Wall,  administratrix  of  the  estate  of 
Edward  Wall,  deceased,  against  the  Chesapeake  and  Ohio 
Railway  Company,  to  recover  damages  for  the  death  of 
said  Edward  Wall. 

This  case  has  been  in  the  courts  for  over  twenty  years. 
The  first  suit  was  filed  on  March  29,  1898,  in  the  superior 
court  of  Cook  county  to  recover  damages  for  the  death  of 
Edward  Wall,  who  was  killed  in  Cincinnati,  Ohio,  on  May 
24,  1896.  The  cause  was  removed  to  the  Federal  courts, 
where  the  service  of  summons  was  quashed.  It  is  reported 
in  95  Fed.  Rep.  398.     The  second  suit  was  started  in  the 
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circuit  court  of  Cook  county  on  the  8th  day  of  June,  1899. 
The  declaration  consisted  of  twelve  counts,  and  charged  in 
general  that  Wall  was  in  the  employment  of  Nelson  Mor- 
ris &  Co.,  and  while  in  such  employment  was  in  charge  of 
certain  cars  of  live  stock  which  were  being  shipped  from 
Chicago  to  Newport  News  over  the  lines  of  the  Big  Four 
and  the  Chesapeake  and  Ohio  Railway  Companies ;  that  it 
was  his  duty  to  accompany  said  live  stock  and  it  was  the 
duty  of  the  railroad  companies  to  furnish  him  a  safe  place 
to  ride;  that  at  Cincinnati  the  engine  and  caboose  of  the 
train  on  which  he  was  riding  were  detached;  that  an  en- 
gine of  the  Chesapeake  and  Ohio  Railway  Company  was 
attached  to  the  cars  by  its  servants  and  they  started  to  move 
the  cars ;  that  the  Chesapeake  and  Ohio  Railway  Company 
failing  to  provide  a  caboose  or  other  safe  place  in  which 
Wall  could  ride,  he  rode  on  top  of  the  stock  cars;  that  the 
train  on  which  Wall  was  riding  passed  under  certain  via- 
ducts in  the  city  of  Cincinnati  which  were  so  constructed 
that  there  was  not  sufficient  space  between  the  top  of  the 
cars  and  the  viaducts  so  that  persons  riding  on  top  of  the 
cars  could  safely  pass  thereunder;  that  Wall  was  riding 
with  all  due  care  and  diligence  on  top  of  one  of  said  cars, 
and  not  knowing  of  the  danger  from  said  viaducts  was 
struck  by  one  of  the  viaducts  and  received  injuries  from 
which  he  died.  The  statute  of  the  State  of  Ohio  creating 
the  right  to  recover  damages  for  death  from  wrongful  act 
was  also  set  forth.  The  case  was  carried  through  the  Ap- 
pellate Court  and  this  court  on  a  question  of  pleading,  and 
is  reported  in  loi  111.  App.  431,  and  200  111.  66.  The 
judgments  of  the  circuit  court  and  the  Appellate  Court  were 
reversed  in  this  court  for  the  reason  that  the  defense  of  the 
Statute  of  Limitations  cannot  be  raised  by  demurrer  even 
though  the  declaration  upon  its  face  shows  that  the  time 
for  bringing  the  suit  has  elapsed,  holding  that  such  defense 
must  be  set  up  by  plea.  The  case  was  remanded  and  re- 
docketed  in  the  circuit  court,  and  after  great  delay  in  set- 
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Hing  the  issues  the  cause  was  in  191 3  again  taken  to  the 
Appellate  Court  on  a  question  of  pleading  and  reversed.  It 
is  reported  in  189  111.  App.  234.  The  cause  was  remanded 
and  re-docketed  in  the  circuit  court,  and  on  the  second  trial 
before  a  jury  the  defendant,  plaintiff  in  error  here,  at  the 
close  of  all  the  evidence  asked  the  court  to  instruct  the  jury 
to  find  the  defendant  not  guilty.  This  motion  was  over- 
ruled and  judgment  was  entered  on  the  verdict  of  the  jury 
for  the  sum  of  $10,000.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  made  and  overruled.  On  appeal 
to  the  Appellate  Court  this  judgment  was  affirmed,  and 
the  cause  is  brought  here  by  certiorari. 

Many  errors  are  relied  upon  for  a  reversal,  but  the  first 
point  we  shall  determine  is  whether  or  not  the  courts  of 
Illinois  have  jurisdiction  of  this  cause  of  action. 

It  is  a  rule  of  law  well  settled  in  this  State  that  a  right 
of  action  which  has  accrued  under  a  statute  of  a  sister  State 
of  this  Union  will  be  enforced  in  the  courts  of  this  State 
unless  prohibited  by  law,  or  unless  it  is  against  morals  or 
natural  justice,  o.r  unless  it  is  against  the  general  interests 
of  the  citizens  of  this  State.  (Chicago  and  Eastern  Illinois 
Railroad  Co,  v.  Rome,  178  111.  132;  Dougherty  v.  Ameri- 
can McKenna  Process  Co,  255  id.  369.)  The  statutes  of 
Ohio  set  out  in  this  declaration  are  not  regarded  in  this 
State  as  against  morals  or  natural  justice  or  hostile  to  the 
general  interests  of  our  citizens.  Therefore  they  must  be 
enforced  by  our  courts  unless  such  enforcement  is  prohib- 
ited by  law. 

Section  2  of  the  Injuries  act  (Kurd's  Stat.  1917,  p. 
1662,)  was  amended  in  1903,  and  by  said  amendment  it 
was  declared  that  "no  action  shall  be  brought  or  prosecuted 
in  this  State  to  recover  damages  for  a  death  occurring  out- 
side of  this  State."  If  these  words  be  given  their  natural 
or  ordinary  meaning  they  expressly  prohibit  the  bringing 
or  the  prosecution  of  the  present  action  in  the  courts  of 
this  State.    Our  Injuries  act  has  never  given  to  any  person 
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a  right  of  action  for  a  death  by  wrongful  act  occurring  out- 
side this  State.  Our  statute  has  no  extra-territorial  force. 
The  right  of  action  in  this  case  arose  under  the  Ohio  stat- 
ute, and,  as  we  have  said,  the  rights  acquired  under  that 
statute  will,  in  comity,  be  enforced  in  our  courts  if  not 
against  our  laws.  The  law  of  the  place  where  the  right 
was  acquired  or  the  liability  was  incurred  will  govern  as 
to  the  right  of  action,  while  all  that  pertains 'merely  to  the 
remedy  will  be  controlled  by  the  law  of  the  State  where  the 
action  is  brought, — ^t.  e,,  by  the  law  of  this  State,  (Chicago 
and  Eastern  Illinois  Railroad  Co,  v.  Rouse,  supra;  Dough- 
erty V.  American  McKenna  Process  Co,  supra,)  Inasmuch, 
therefore,  as  our  Injuries  act  never  gave  a  right  of  action 
for  death  by  wrongful  act  occurring  in  another  State,  the 
only  interpretation  we  can  put  upon  the  words  quoted  from 
the  act  is,  that  it  was  intended  by  the  legislature  to  for- 
bid the  bringing  or  the  prosecution  of  any  action  in  this 
State  to  recover  damages  for  a  death  by  wrongful  act  oc- 
curring outside  this  State.  Each  State,  subject  to  restric- 
tions of  the  Federal  constitution,  determines  the  limits  of 
jurisdiction  of  its  courts,  the  character  of  the  controversies 
which  shall  be  heard  in  them,  and  how  far  its  courts  having 
jurisdiction  of  the  parties  shall  hear  and  decide  transitory 
actions  where  the  cause  of  action  has  arisen  outside  of  the 
State.  Different  States  may  have  different  policies  and  the 
same  State  may  have  different  policies  at  different  times, 
provided  that  any  policy  the  State  may  choose  to  adopt 
must  operate  the  same  way  on  its  own  citizens  and  those 
of  other  States.  Dougherty  v.  American  McKenna  Process 
Co.  supra;  Walton  v.  Pryor,  276  111.  563 ;  Kenney  v.  Loyal 
Order  of  Moose,  285  id.  188. 

Our  Injuries  act  confers  jurisdiction  upon  our  courts  in 
cases  resulting  in  death  by  wrongful  act,  which  they  did 
not  have  before  it  was  given  them  by  the  legislature.  By 
the  amendment  of  1903  the  legislature  took  this  jurisdic- 
tion from  our  courts  in  so  far  as  the  authority  conferred 
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by  the  act  of  1853  had  enabled  them,  by  comity,  to  entertain 
suits  for  the  recovery  of  damages  for  a  death  by  wrongful 
act  occurring  outside  of  this  State.  The  Injuries  act  of 
1853  S^ve  no  vested  right  to  anyone  interested  in  recover- 
ing damages  for  a  death  by  wrongful  act  occurring  outside 
of  the  State.  The  plaintiff  had  no  vested  right  in  the  stat- 
ute of  1853,  and  the  legislature  could  have,  had  it  seen  fit, 
entirely  repealled  this  statute  and  thereby  swept  away  the 
entire  remedy  provided  by  it.  There  is  no  vested  right  in 
a  public  law  which  is  not  in  the  nature  of  a  private  grant. 
However  beneficial  an  act  of  the  legislature  may  be  to  a 
particular  person  or  however  injuriously  its  repeal  may  af- 
fect him,  the  legislature  would  clearly  have  the  right  to  ab- 
rogate it.    Sharp  v.  Sharp,  213  111.  332. 

It  is  well  settled  that  if  a  statute  giving  a  special  rem- 
edy is  repealed  without  a  saving  clause  in  favor  of  pending 
suits,  all  suits  must  stop  where  the  repeal  finds  them.  If 
final  relief  has  not  been  granted  before  the  repeal  went  into 
effect  it  cannot  be  after.  If  a  case  is  appealed  and  pend- 
ing the  appeal  the  law  is  changed,  the  appellate  court  must 
dispose  of  the  case  under  the  law  in  force  when  its  decision 
is  rendered.  The  effect  of  the  repeal  of  a  statute  is  to  ob- 
literate the  statute  repealed  as  completely  as  if  it  had  never 
been  passed,  and  it  must  be  considered  as  a  law  that  never 
existed,  except  for  the  purposes  of  those  actions  or  suits 
which  were  commenced,  prosecuted  and  concluded  while  it 
was  an  existing  law.  Pending  judicial  proceedings  based 
upon  a  statute  cannot  proceed  after  its  repeal.  This  rule 
holds  true  until  the  proceedings  have  reached  a  final  judg- 
ment in  the  court  of  last  resort,  for  that  court,  when  it 
comes  to  pronounce  its  decision,  conforms  it  to  the  law 
then  existing,  and  may  therefore  reverse  a  judgment  which 
was  correct  when  pronounced  in  the  subordinate  tribunal 
from  whence  the  appeal  was  taken,  if  it  appears  that  pend- 
ing the  appeal  a  statute  which  was  necessary  to  support  the 
judgment  of  the  lower  court  has  been  withdrawn  by  an 
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absolute  repeal.     Vance  v.  Rankin,  194  111.  625,  and  caces 
there  cited. 

The  proviso  of  1903  added  to  our  Injuries  act  had  the 
same  effect  as  the  repeal  of  a  statute.  In  other  words,  the 
Injuries  act  before  this  proviso  was  broad  enough  to  confer 
jurisdiction  on  our  courts  in  any  action  for  the  recovery 
of  damages  for  death  by  wrongful  act,  and  by  comity  this 
jurisdiction  was  extended  to  those  cases  where  death  by 
wrongful  act  occurred  outside  of  our  State  and  a  right  of 
action  existed  under  the  laws  of  the  State  where  the  death 
occurred.  Our  courts  then  provided  the  remedy.  This  pro- 
viso took  away  that  remedy  in  1903  and  it  no  longer  ex- 
ists in  this  State.  {Crane  v.  Chicago  and  Western  Indiana 
Railroad  Co,  233  111.  259.)  The  effect  is  the  same  as  if  the 
remedy  never  existed  in  this  State  except  for  the  purpose 
of  those  suits  which  have  reached  a  final  judgment.  The 
result  is  all  the  more  clear  when  we  consider  that  the  act 
specifically  prohibits  the  prosecution  of  the  suit  as  well  as 
the  bringing  of  the  suit.  To  prosecute  a  suit  is  to  proceed 
against  a  party  judicially.  It  is  the  act  of  conducting  or 
waging  a  proceeding  in  court.  {State  v.  District  Court, 
19  N.  D.  819.)  To  prosecute  an  action  includes  not  only 
the  bringing  but  the  carrying  on  of  the  action.  {Inhabitants 
of  Great  Barrington  v.  Gibbons,  199  Mass.  527 ;  Cheshire  v. 
Des  Moines  City  Raihvay  Co.  153  Iowa,  88.)  The  term 
"prosecute"  means  to  bring  a  suit  in  a  court  for  the  re- 
dress of  a  wrong;  to  carry  on  a  judicial  proceeding  against 
another  or  to  seek  to  enforce  a  claim  or  right  by  legal 
process.  {Western  Electric  Co.  v.  Pickett,  51  Colo.  415.) 
The  bringing  of  an  action  is  the  beginning  of  a  suit;  the 
prosecution  of  the  action  is  the  further  conduct  of  the  suit. 
Whenever  the  legislature  declares  that  no  action  shall  be 
"brought"  or  "prosecuted,"  it  is  presumed  that  it  intended 
each  phrase  to  have  its  distinct  meaning,  else  there  was  no 
occasion  to  use  both.    Btiecker  v.  Carr,  60  N.  J.  Eq.  300. 
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Plaintiff  had  no  vested  right  in  this  proceeding  when  it 
was  instituted  in  the  lower  court  with  the  full  knowledge 
that  it  was  within  the  power  of  the  legislature  to  declare 
that  no  such  actions  could  be  maintained  in  this  State. 
There  can  be  no  vested  right  in  the  claim  for  damages  in 
a  tort  not  connected  with  or  growing  out  of  a  contract- 
ual relation  until  judgment  is  rendered.  (12  Corpus  Juris, 
972.)  Inasmuch  as  the  plaintiff  had  no  vested  right  in  the 
broad  jurisdiction  conferred  upon  our  courts  by  the  act  of 
1853,  and  inasmuch  as  our  legislature  has  declared  that  our 
courts  cannot  longer  entertain  a  cause  of  action  for  the  re- 
covery of  damages  for  a  death  by  wrongful  act  occurring 
outside  of  this  State,  the  peremptory  instruction  requested 
by  the  defendant  should  have  been  given. 

For  the  reason  that  the  further  prosecution  of  this  cause 
of  action  is  prohibited  by  the  law  of  this  State,  the  judgments 
of  the  circuit  court  and  the  Appellate  Court  are  reversed. 

Judgment  reversed. 

Dunn,  C.  J.,  and  Carter  and  Stone,  JJ.,  dissenting. 


(No.  1 272 1. — Judgment  affirmed.) 

The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  vs.  Steve  P.  Lalor,  Plaintiff  in  Error. 

Opinion  filed  October  2/,  ipjp — Rehearing  denied  Dec.  4,  ipip. 

1.  Criminal  law — when  bailee  of  promissory  notes  is  guilty  of 
larceny.  One  who  obtains  certain  promissory  notes  to  hold  as  se- 
curity for  the  performance  of  a  particular  obligation  by  the  maker, 
when  they  are  to  be  returned,  is  guilty  of  larceny  as  bailee,  where, 
though  the  obligation  is  performed,  he  sells  one  of  the  notes  and 
converts' the  proceeds  to  his  own  use. 

2.  Same — a  writ  of  error  to  reverse  judgment  does  not  review 
action  of  court  after  judgment.  The  action  of  the  trial  court  in  re- 
fusing to  admit  the  defendant  to  bail  after  judgment  is  not  brought 
up  for  review  by  a  writ  of  error  to  reverse  the  judgment  although 
such  action  is  assigned  for  error. 
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3.  Same— ;wry  may  be  instructed  that  they  "should"  take  into 
consideration  circumstances  affecting  credibility  of  witnesses.  The 
use  of  the  word  "should"  instead  of  the  word  "may"  is  not  errone- 
ous in  an  instruction  that  the  jury  "should"  take  into  consideration 
the  conduct  and  appearance  of  the  witnesses  on  the  stand,  their  in- 
terest and  such  circumstances  as  might  affect  the  jury's  estimate 
of  the  credibility  of  the  witnesses. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston 
county;   the  Hon.  G.  W.  Patton,  Judge,  presiding. 

John  B.  King,  Ci.yde  H.  Thompson,  and  David  D. 
Stansbury,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  John  H. 
McFadden,  State's  Attorney,  and  Sumner  S.  Anderson, 
(William  W.  Wilson,  of  counsel,)  for  the  People. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  plaintiflf  in  error,  Steve  P.  Lalor,.  was  convicted  of 
larceny  as  bailee  and  has  sued  out  a  writ  of  error. 

Mrs.  Harriet  Humiston,  the  victim  of  the  crime,  was  a 
woman  of  large  financial  means  who  had  lived  in  Pontiac 
since  1876  and  had  been  a  widow  since  1883.  In  the  spring 
of  1918  she  became  acquainted  with  Lalor,  who  was  for 
several  months  engaged  in  selling  stock  of  the  Peoria  Trac- 
tor Company  in  Pontiac  and  its  vicinity.  On  June  21,  19 18, 
he  called  on  Mrs.  Humiston  at  her  home  with  Francis  R. 
Dennis,  whom  she  did  not  know.  During  that  call  Mrs. 
Humiston  agreed  with  Dennis  to  purchase  15,000  acres  of 
land  in  Volusia  county,  Florida,  for  the  consideration  of 
certain  promissory  notes  for  $92,500  and  various  stocks  of 
the  par  value  of  $83,000.  Dennis  gave  Mrs.  Humiston  a 
receipt  for  the  notes  and  stock  and  they  were  delivered  to 
him,  except  $50,000  of  stock  known  as  Second  State  Pawn- 
ers and  $500  of  another  stock  known  as  Elgin  Motors,  the 
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certificates  for  which  Mrs.  Humiston  could  not  find  at  the 
time.  Dennis  told  her  to  turn  the  stock  over  to  Lalor  when 
she  found  it,  to  deliver  to  Dennis,  and  Lalor  wrote  in  pen- 
cil at  the  bottom  of  the  receipt,  below  Dennis'  signature, 
the  following  memorandum :  "50,000  Second  State  Pawn- 
ers and  500  Elgin  short  at  the  date  June  21,  1918."  Lalor 
had  no  interest  at  any  time  in  the  contract  or  in  the  stock 
but  acted  only  as  the  agent  of  Dennis.  On  June  24  Lalor 
went  to  Mrs.  Humiston's  house  and  she  delivered  to  him 
the  $500  of  Elgin  Motors  and  $10,000  of  the  Second  State 
Pawners  which  she  had  found.  He  noted  the  receipt  of  this 
stock  in  pencil  on  the  receipt  Dennis  had  given,  below  the 
former  notation.  On  June  27  he  returned  to  Mrs.  Humis- 
ton and  demanded  that  she  either  put  up  a  bond  or  give 
notes  for  $20,000.  Mrs.  Humiston  preferred  to  give  notes 
and  accordingly  executed  and  indorsed  seven  notes  for  vari- 
ous sums,  amounting  in  the  aggregate  to  $20,000,  payable 
to  her  own  order,  and  delivered  these  to  Lalor.  He  there- 
upon made  the  following  notation  on  Dennis'  receipt,  be- 
low the  previous  notations :  "Making  40,000  Second  State 
Pawners  short  on  June  2yy  19 18,  for  which  Mrs.  Humiston 
gave  notes  for  $20,000  until  stock  is  issued  and  indorsed  to 
above  parties."  Probably  within  a  week, — certainly  within 
two  weeks  afterward, — Mrs.  Humiston  found  the  stock  and 
delivered  it  to  Lalor.  Dennis  never  told  Lalor  to  get  a  bond 
from  Mrs.  Humiston  for  the  delivery  of  the  stock  or  to 
get  the  notes,  and  Lalor  did  not  deliver  the  stock  to  Den- 
nis until  July  27,  On  July  19,  after  Mrs.  Humiston  had 
completely  complied  with  her  agreement  with  Dennis,  Lalor 
having  both  the  $40,000  of  Second  State  Pawners  and  the 
notes  for  $20,000,  telephoned  to  E.  A.  Roberts,  a  farmer 
in  Livingston  county,  asking  him  to  come  to  Pontiac.  Rob- 
erts had  become  acquainted  with  Lalor  in  April  through 
a  letter  of  introduction  from  Dennis  and  in  the  following 
months  had  worked  for  him  about  twenty  days  driving  a 
car  for  him  and  assisting  in  making  sales  of  Peoria  Tractor 
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stock.  Lalor  owed  him  about  $600  and  he  had  signed  La- 
lor's  note  for  $1000  as  surety.  When  they  met  at  the  hotel 
in  Pontiac,  Lalor  showed  him  a  $5000  note  of  Mrs.  Hu- 
miston's  and  asked  him  how  he  liked  the  looks  of  it.  He 
said  it  looked  all  right  to  him,  and  Lalor  told  him  to  take 
it  to  his  banker  and  see  if  he  could  sell  it;  that  if  he  sold 
it  Lalor  would  pay  him  what  Lalor  owed  him.  Roberts 
took  the  note  to  his  bank  but  the  banker  did  not  buy  it,  and 
Roberts  returned  to  the  hotel  where  Lalor  was  waiting  for 
him  and  reported  his  want  of  success  but  told  Lalor  he 
thought  he  could  get  rid  of  the  note  for  him.  The  result 
was  that  Roberts  bought  the  note  for  its  face  less  $100  dis- 
count or  commission,  Roberts  giving  Lalor  his  check  for 
$3300  and  retaining  $1600  for  the  note  on  which  he  was 
surety  and  the  balance  due  him.  All  these  facts  are  undis- 
puted. Lalor  had  the  notes  in  his  possession,  he  had  no 
interest  in  them,  the  act  which  they  were  given  to  secure 
had  been  performed,  Mrs.  Humiston  was  entitled  to  the 
return  of  the  notes,  and  yet  Lalor  disposed  of  one  of  the 
$5000  notes  for  his  own  purposes  and  converted  the  pro- 
ceeds to  his  own  use.  Afterward,  on  July  25,  Mrs.  Hu- 
miston began  a  suit  against  Dennis,  Lalor  and  others  in  the 
circuit  court  of  Cook  county  and  obtained  an  injunction 
forbidding  the  transfer  of  the  notes  and  stock. 

Lalor  claimed  that  Mrs.  Humiston  consented  to  his  use 
of  the  note.  He  testified  that  he  told  her  that  he  was 
having  a  good  deal  of  trouble  in  Chicago  having  the  stock 
transferred  and  it  would  only  be  right  for  her  to  stand  a 
certain  portion  of  the  depreciation,  and  she  said  that  he 
could  arrange  it  as  he  saw  fit;  that  it  would  be  all  right 
with  her ;  that  he  could  go  ahead  and  use  what  he  wanted. 
Mrs.  Humiston  denied  giving  any  consent  to  the  sale  of 
the  notes. 

It  is  argued  that  the  evidence  is  not  sufficient  to  jus- 
tify the  conviction,  but  upon  the  defendant's  own  statement 
no  other  verdict  was  possible.     If  the  notes  were  not  ob- 
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tained  by  false  pretenses  in  the  first  place  with  the  design 
of  swindling  Mrs.  Humiston,  at  any  rate  she  was  entitled 
to  have  them  returned  to  her  when  she  delivered  the  stock, 
not  later  than  July  ii.  Lalor  had  ho  right  to  retain  tliem 
longer.  He  does  not  claim  that  Mrs.  Humiston  consented 
to  his  using  any  of  the  notes  except  in  connection  with  the 
expenses  in  procuring  the  transfer  of  the  stock  or  depreci- 
ation arising  out  of  the  delay,  and  there  is  no  evidence  of 
any  such  expenses  or  depreciation.  By  his  sale  of  one  of 
the  notes  and  appropriation  of  the  proceeds  several  days 
after  the  stock  was  delivered  and  the  contract  completely 
closed,  he  was  guilty  of  larceny. 

A  number  of  objections  are  made  to  the  admission  and 
rejection  of  evidence,  to  the  permitting  of  leading  questions 
to  be  asked,  and  of  an  impeaching  question  for  which  it 
is  insisted  the  proper  foundation  had  not  been  laid.  Coun- 
sel for  the  plaintiff  in  error  do  not  urge  that  there  was  any 
one  wrongful  admission  of  evidence  so  seriously  objection- 
able as  to  require  a  reversal,  but  they  insist  that  there  were 
many  errors  in  the  trial,  which,  together  with  the  alleged 
manifest  prejudice  of  the  judge,  were  seriously  prejudicial 
to  the  plaintiff  in  error  and  should  cause  a  reversal  of  the 
judgment.  The  objections  made  on  either  side  were  numer- 
ous but  are  not  of  such  importance  as  to  justify  the  dis- 
cussion of  them  in  detail  in  an  opinion.  The  leading  ques- 
tions did  not  bring  out  any  fact  as  to  which  there  was  any 
controversy.  The  substance  of  the  impeaching  question  was 
asked  of  the  plaintiff  in  error,  and  he  answered  that  he  did 
not  remember  the  conversation.  There  was  no  serious  error 
in  the  admission  or  rejection  of  evidence,  no  evidence  was 
excluded  which  could  have  benefited  the  plaintiff  in  error, 
and,  if  any  minor  errors  occurred,  no  incompetent  evidence 
was  received  to  his  prejudice. 

Much  of  the  brief  of  the  plaintiff  in  error  is  devoted 
to  a  discussion  and  criticism  of  the  alleged  prejudice  of  the 
judge  and  his  hostile  conduct  during  the  trial.     No  objec- 
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tions  of  this  kind  were  made  during  the  trial  and  neither 
the  motion  for  a  new  trial  nor  the  assignments  of  error 
refer  to  the  conduct  of  the  judge,  therefore  the  question  is 
not  presented  for  review. 

It  is  assigned  for  error  that  the  court  erred  in  refusing 
to  admit  the  plaintiff  in  error  to  bail  after  judgment,  but 
the  action  of  the  court  after  judgment  is  not  brought  up 
for  review  by  a  writ  of  error  to  reverse  the  judgment. 

The  court  instructed  the  jury  that  if  Mrs.  Humiston  de- 
livered the  notes  to  Lalor  as  security  for  the  delivery  of 
the  stock,  then  the  $5000  note  in  question  in  this  case  re- 
mained the  property  of  Mrs.  Humiston  and  Lalor  would 
have  no  right  to  sell  it  without  her  consent.  It  is  urged 
that  this  instruction  ignores  the  defendant's  theory  as  to 
the  contract  under  which  the  notes  were  given,  and  took 
from  the  jury  the  question  whether  the  $5000  note  remained 
the  property  of  Mrs.  Humiston  and  the  defendant  had  the 
right  to  sell  it  without  her  consent.  Under  none  of  the 
various  versions  of  the  transaction  to  which  the  plaintiff  in 
error  testified  as  a  witness  were  the  notes  in  his  posses- 
sion not  the  property  of  Mrs.  Humiston  and  under  none 
of  them  was  he  authorized  to  sell  any  of  the  notes  without 
her  consent,  and  the  instruction  submitted  to  the  jury  the 
only  issue  in  the  case :  whether  she  authorized  the  plaintiff 
in  error  to  sell  the  note.  In  another  instruction  based  upon 
a  similar  hypothesis  the  court  instructed  the  jury  that  if 
Lalor  did  fraudulently  and  without  Mrs.  Humiston's  con- 
sent convert  to  his  own  use  and  sell  the  note  for  $5000  they 
should  find  him  guilty  of  embezzlement  as  charged  in  the 
indictment.  The  further  objection  is  made  to  this  instruc- 
tion that  it  omits  the  element  of  intention  to  steal.  Simi- 
lar objections  are  made  to  other  instructions,  but  the  stat- 
ute provides  that  whoever  fraudulently  converts  to  his  own 
use  money,  goods  or  property  delivered  tp  him  which  may 
be  the  subject  of  larceny  shall  be  deemed  guilty  of  larceny, 
and  the  instructions  were  correct 
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Two  instructions  were  given  as  to  circumstantial  evi- 
dence, and  it  is  objected  to  them  that  there  is  no  circum- 
stantial evidence  in  the  case  and  the  instructions  therefore 
should  not  have  been  given ;  and  further,  that  the  last  sen- 
tence of  one  of  the  instructions,  which  stated  that  the  "law 
demands  a  conviction  wherever  there  is  sufficient  legal  evi- 
dence to  show  the  defendant's  guilt  beyond  a  reasonable 
doubt,  and  circumstantial  evidence  is  legal  evidence,"  was, 
in  effect,  informing  the  jury  that  there  was  legal  evidence 
sufficient  to  justify  finding  the  defendant  guilty.  There 
were  various  circumstances  in  the  case  tending  to  indicate 
whether  or  not  the  defendant's  intentions  were  honest  which 
were  proper  for  the  jury  to  consider,  and  the  sentence  last 
quoted  did  no  more  than  inform  the  jury  that  circumstan- 
tial evidence  was  evidence  which  it  was  their  duty  to  con- 
sider and  weigh  the  same  as  other  evidence  in  the  case  and 
base  their  verdict  upon  if  they  regarded  it  as  sufficient  to 
show  the  defendant's  guilt  beyond  a  reasonable  doubt. 

It  is  urged  that  the  use  of  the  word  "should"  in  an  in- 
struction in  regard  to  the  credibility  of  witnesses,  which  told 
the  jury  that  they  should  take  into  consideration  the  con- 
duct and  appearance  of  the  witness  on  the  stand,  his  inter- 
est, etc.,  was  erroneous  and  that  the  word  "may"  should 
have  been  used  instead.  All  the  circumstances  referred  to 
in  the  instruction  were  such  as  might  affect  the  jury's  es- 
timate of  the  credibility  of  the  witness,  and  it  was  proper 
to  tell  them  that  they  should  take  them  into  consideration. 

Objection  is  also  made  to  an  instruction  in  regard  to 
the  credibility  of  the  defendant  as  a  witness,  which  is  in  the 
same  language  as  an  instruction  which  was  held  in  Hirsch- 
man  v.  People,  loi  111.  568,  not  to  be  open  to  the  objec- 
tion urged  here  and  has  been  approved  in  many  cases. 

The  judgment  is  affirmed.  judgment  affirmed. 
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(No.  1 1 131. — Rule  made  absolute.) 

The  PEOPI.E  ex  reU  E.  E.  Black  ei  al.  Relators,  vs. 

Orvii^l^  a.  Smith,  Respondent 

Opinion  filed  October  27,  1^1^— Rehearing  denied  Dec,  s,  i^iq, 

1.  Disbarment — fact  that  fine  has  been  assessed  against  attor- 
ney is  not,  alone,  ground  for  disbarment.  The  fact  that  a  fine 
has  been  assessed  against  an  attorney  or  evidence  that  he  has  vis- 
ited disorderly  houses  will  not,  alone,  warrant  his  disbarment,  but 
such  evidence  may  be  considered  in  connection  with  other  evidence 
in  determining  whether  he  is  a  proper  person  to  hold  a  license 
to  practice  law. 

2.  Same — where  attorney's  acts  constitute  a  crime  it  is  not  nec- 
essary that  he  be  convicted  before  he  can  be  disbarred.  It  is  not 
essential  that  a  conviction  of  an  attorney  for  a  crime  committed  by 
him  be  had  as  a  basis  of  disbarment  on  account  of  the  acts  con- 
stituting the  crime. 

3.  Same — attorney  should  make  remittance  of  collection  as  soon 
as  possible.  It  is  the  absolute  duty  of  an  attorney  to  forthwith 
notify  his  client  of  a  collection  made  and  to  make  remittance,  less 
the  attorney's  proper  charges,  as  soon  as  he  can  reasonably  do  so, 
and  the  practice  of  retaining  money  collected  for  clients  for  an  in- 
definite period  deserves  the  severest  reprobation. 

4.  Same — leave  to  amend  count  to  correspond  to  proof  must  be 
obtained  from  Supreme  Court.  In  a  disbarment  proceeding,  if  the 
evidence  does  not  fully  correspond  with  the  charge  as  laid  in  a  cer- 
tain count  in  the  information  the  action  of  Ihe  commissioner  in  re- 
fusing to  permit  the  relators  to  amend  their  count  is  proper,  as 
leave  to  amend  must  be  had  from  the  Supreme  Court. 

5.  Same — an  attorney  may  be  disbarred  for  converting  client's 
property  to  his  own  use.  Conversion  of  the  property  of  his  client 
by  an  attorney  to  his  own  use  is  an  offense  that  cannot  in  any  de- 
gree be  countenanced,  and  when  a  lawyer  so  conducts  himself  that 
confidence  can  no  longer  be  placed  in  him  with  safety  he  should 
be  disbarred  from  practice. 

Ini^ormation  to  disbar. 

E.  E.  Black,  State's  Attorney,  (Franklin  L.  Veld^, 
and  Ralph  Dempsey,  of  counsel,)  for  relators. 

O.  A.  Smith,  pro  se,  and  George  B.  Sue  her,  for  re* 
spondent. 

290—16 
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Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

An  information  on  the  relation  of  the  State's  attorney 
of  Tazewell  county  and  certain  members  of  the  bar  of  that 
county  was  filed  in  this  court  at  the  October,  191 6,  term, 
for  the  disbarment  of  Orville  A.  Smith,  respondent,  as  a 
practicing  attorney  and  to  strike  his  name  from  the  roll  of 
attorneys.  The  information  consisted  of  twenty  counts, 
but  counts  I,  2  and  3  were  stricken  and  counts  9  and  10 
have  been  abandoned  by  relators.  Respondent  answered  the 
information,  denying  in  general  all  the  allegations.  The 
matter  was  referred  to  a  commissioner  to  take  and  report 
the  proofs,  together  with  his  conclusions  and  recommen- 
dations. The  commissioner  found  respondent  guilty  of  the 
charges  set  forth  in  counts  4  to  6,  inclusive,  and  11  to  18, 
inclusive,  but  that  counts  7,  8  and  20  were  not  sustained 
by  the  evidence,  and  that  as  to  count  19  the  evidence  did 
not  correspond  fully  to  the  charge.  Respondent  filed  ex- 
ceptions to  the  report  of  the  commissioner  as  to  all  his  find- 
ings except  as  to  counts  7,  8  and  19,  and  relators  filed  ex- 
ceptions to  tlie  commissioner's  finding  as  to  count  19,  and 
also  as  to  his  ruling  denying  to  relators  the  right  to  amend 
that  count  to  make  it  correspond  to  the  evidence. 

The  fourth  count  charges  that  November  11,  1909,  re- 
spondent was  fined  for  carrying  concealed  weapons  and  for 
creating  a  disturbance  in  a  disorderly  house  in  the  city  of 
Pekin,  and  that  respondent  for  a  year  prior  to  that  date 
had  frequented  disorderly  houses  in  that  city  and  on  such 
occasions  carried  and  displayed  a  revolver  and  created  dis- 
turbances. The  evidence  as  to  this  charge  shows  that  re- 
spondent did  frequent  such  disorderly  houses  as  often  as 
three  times  a  week  and  that  he  remained  in  such  houses 
as  late  as  three  o'clock  in  the  morning.  On  behalf  of  the 
relators,  evidence  was  adduced  to  the  effect  that  respondent 
visited  these  houses  as  a  patron,  while  he  insisted  that  some 
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of  his  visits  were  pursuant  to  a  commission  by  the  mayor 
of  Pekin  as  a  secret  service  agent  to  check  up  certain  police 
officers  in  order  to  ascertain  what  their  habits  were  with 
reference  to  visiting  such  houses,  and  some  of  his  visits  \yere 
professional  calls,  pursuant  to  employment  as  an  attorney 
by  the  keepers.  We  think  the  evidence  shows  that,  irrespec- 
tive of  whether  respondent  was,  in  fact,  an  officer  under 
appointment  by  the  mayor,  as  testified  to  by  him,  and  irre- 
spective of  his  employment  as  an  attorney  by  the  keepers, 
he  did  visit  such  houses  as  a  patron.  We  do  not  feel  that 
the  fact  of  a  fine  having  been  assessed  against  respondent 
or  the  evidence  of  his  having  visited  disorderly  houses  in 
Pekin,  as  disclosed  by  the  record,  in  and  of  itself  would 
warrant  us  in  disbarring  him,  but  such  evidence  may  be 
considered  in  connection  with  the  other  evidence  in  the  case 
in  determining  whether  respondent  is  a  fit  and  proper  per- 
son to  hold  a  license  to  practice  law  in  this  State. 

The  fifth  count  charges  that  respondent  committed  per- 
jury in  an  affidavit  filed  by  him  November  21,  191 1,  with 
the  clerk  of  the  Appellate  Court  for  the  Third  District; 
that  said  affidavit  was  attached  to  a  motion  to  re-instate  in 
said  court  the  case  of  Jibben  vs.  National  Cash  Register 
Company;  that  the  case  was  originally  tried  in  the  circuit 
court  of  Tazewell  county  and  judgment  entered  against  Jib- 
ben, who  was  a  constable ;  ^hat  respondent,  as  attorney  for 
Jibben,  prayed  for  and  was  allowed  an  appeal  to  the  Ap- 
pellate Court;  that  an  appeal  bond  was  filed  but  no  tran- 
script; that  at  the  May  term,  191 1,  of  said  Appellate  Court 
the  attorney  for  the  company  filed  a  certificate  in  accord- 
ance with  the  statute,  and  the  court  affirmed  the  judgment. 
The  affidavit  stated  that  shortly  after  the  trial  was  con- 
cluded in  the  circuit  court  respondent  requested  tlie  clerk 
of  that  court  to  prepare  a  complete  transcript  of  the  record, 
and  that  the  clerk  advised  him  that  the  record  had  not  then 
been  written  up  and  that  it  would  require  considerable  time 
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for  him  to  write  up  the  record  and  prepare  the  transcript; 

that  later,  on  May  20,  191 1,  respondent  again  went  to  the 
office  of  the  circuit  clerk  for  the  purpose  of  securing  the 
transcript,  and  that,  relying  on  the  conversation  had  with 
the  clerk,  he  believed  the  transcript  would  be  ready  at  that 
time.  The  count  further  charges  that  respondent  did  not 
request  the  circuit  clerk  to  prepare  a  transcript,  but,  on  the 
contrary,  notified  the  clerk  that  he  (respondent)  would  pre- 
pare the  transcript  and  present  the  same  to  the  clerk  for 
comparison  and  signature.  The  affidavit  further  stated  that 
respondent  was  not  aware  that  a  certificate  had  been  is- 
sued until  July,  191 1,  about  the  time  the  clerk  of  the  cir- 
cuit court  had  written  respondent  that  the  company  had 
asked  for  a  procedendo,  and  that  the  respondent  had  no 
knowledge  relative  to  the  existence  of  such  certificate  un- 
til a  considerable  space  of  time  after  the  Appellate  Court 
had  adjourned.  The  count  further  charges  that  respondent 
had  personal  knowledge  of  the  affirmance  of  such  judgment 
by  the  Appellate  Court  about  the  20th  of  June,  191 1.  The 
evidence  clearly  sustains  this  count.  The  only  conclusion 
to  be  drawn  from  this  evidence  is  that  respondent  made 
the  affidavit  in  question  willfully  and  corruptly,  with  the 
intention  of  wrongfully  inducing  the  Appellate  Court  to 
re-instate  the  case. 

The  sixth  count  charges  that  the  respondent  committed 
perjury  about  March  9,  19 14,  in  the  case  of  Lucas  vs. 
C.  O.  Smith,  in  the  circuit  court  of  Tazewell  county ;  that 
one  of  the  issues  involved  in  that  case  was  whether  the 
name  "C.  O.  Smith,"  appearing  in  the  entry  book  of  the 
recorder  of  that  county,  was  the  genuine  signature  of  said 
C.  O.  Smith;  that  respondent  testified  falsely  before  the 
master  in  chancery  to  the  eflfect  that  said  signature  was  the 
genuine  signature  of  C.  O.  Smith,  whereas,  in  fact,  the  sig- 
nature was  in  the  handwriting  of  respondent.  C.  O.  Smith 
is  a  brother  of  respondent  but  was  not  called  as  a  witness. 
The  testimony  of  respondent  before  the  master  was  pro- 
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duced,  wherein  he  testified  that  tlie  signature  on  the  entry 
book  was  that  of  C.  O.  Smith.  Various  notes  and  checks 
showing  the  genuine'  signature  of  C.  O.  Smith  were  pro- 
duced, and  witnesses  with  a  knowledge  of  handwriting  tes- 
tified, after  an  examination  of  such  purported  signature  in. 
the  entry  book  and  the  genuine  signatures  of  C.  O.  Smith 
on  the  checks  and  notes,  that  in  their  opinion  the  signa- 
ture in  the  entry  book  was  not  the  genuine  signature  of 
C.  O.  Smith.  The  commissioner  was  justified  in  finding 
that  the  evidence  supported  this  count. 

Counts  II  to  14,  inclusive,  relate  to  respondent's  deal- 
ings with  the  American  General  Agency  Company  and  the 
Pioneer  Life  Insurance  Company.  These  counts  charge  that 
respondent,  together  with  Milton  W.  Sutton  and  George  L. 
Colburn,  under  cover  of  their  connections  with  these  two 
companies,  obtained  $4317.49  from  said  companies  by  the 
confidence  game;  that  they  were  indicted  by  the  grand 
jury  of  Tazewell  county,  Illinois,  but  because  the  record 
did  not  show  that  the  indictment  was  returned  into  open 
court  the  case  was  dismissed,  and  that  the  Statute  of  Limi- 
tations  had  then  run.  The  evidence  shows  that  respondent 
was  general  counsel  for  the  two  companies  in  May,  191 1; 
that  he  was  also  director  of  the  agency  company  and  trus- 
tee of  the  insurance  company;  that  at  the  time  he  became 
connected  with  these  two  companies  they  were  both  insol- 
vent ;  that  the  insurance  company  was  in  disfavor  with  the 
insurance  department  of  the  State ;  that  these  parties  caused 
the  entire  assets  of  the  insurance  company  to  be  turned 
over  to  the  agency  company  while  the  two  companies  were 
insolvent;  that  after  such  transfer  all  the  assets  so  turned 
over  wiere  used  by  said  parties  in  liquidating  certain  prior 
advances  which  they  claimed  they  had  made  and  in  paying 
large  fees  to  themselves.  Respondent  was  the  moving  spirit 
in  these  transactions  and  acted  as  general  counsel  for  the 
two  companies  at  a  time  when  their  interests  were  conflict- 
ing.   Count  15  is  closely  related  to  counts  11  and  14,  supra, 


246  The  Peojm.e  v.  Smith.  [»0  DL 

and  charges  respondent  with  the  embezzlement  of  $2000 
of  the  funds  of  the  agency  company,  for  which  he  was  in- 
dicted, but  tliat  case  was  also  dismissed  on  the  same  tech- 
nicality. The  evidence  as  to  the  transactions  involved  in 
counts  II  to  15,  inclusive,  is  voluminous,  and  after  giving 
it  careful  attention  no  other  rational  conclusion  can  be 
drawn  than  that  the  charges  contained  in  these  counts  are 
fully  sustained.  It  is  not  essential  that  a  conviction  of  an 
attorney  for  a  crime  committed  by  him  be  had  as  a  basis 
of  disbarment  on  account  of  the  acts  constituting  the  crime. 
People  V.  Meyerozitz,  278  111.  356. 

Count  16  charges  respondent  with  obtaining  a  deed  to 
certain  land  in  Tazewell  county  from  Rebecca  Kepcha  in 
favor  of  said  Colburn  referred  to  in  counts  11  to  14,  supra; 
that  an  appeal  was  taken  by  Mrs.  Kepcha  from  a  decree 
of  the  circuit  court  of  Tazewell  county  in  a  partition  pro- 
ceeding, and  the  deed  to  Colburn  was  avowedly  given-  as 
security  for  Colburn's  signing  the  appeal  bond;  that  the 
appeal  was  dismissed  by  reason  of  the  failure  of  respondent 
to  properly  perform  his  duty  as  attorney  for  Mrs.  Kepcha, 
and  that  thereafter  a  writ  of  error  was  sued  out  in  the 
Supreme  Court  to  review  the  decree  of  the  lower  court  and 
a  decision  was  rendered  reversing  the  decree  of  the  lower 
court,  by  means  of  which  decision  Mrs.  Kepcha  became  en- 
titled to  a  larger  portion  of  the  estate.  The  count  further 
charges  that  pending  the  appeal  respondent  received  from 
the  master  in  chancery  the  share  of  Mrs.  Kepcha,  as  de- 
creed by  the  circuit  court,  which  share  amounted  to  $762.91 ; 
that  after  the  decision  by  the  Supreme  Court  respondent 
demanded  that  the  purchaser  at  the  partition  sale  pay  to 
Colburn  the  difference  which  would  be  coming  to  Mrs.  Kep- 
cha, and  upon  refusal  by  said  purchaser  to  pay,  caused  an 
execution  to  issue  in  the  name  of  Colburn  and  a  sale  to  be 
had,  respondent  becoming  the  purchaser  at  the  sheriff's  sale; 
that  he  assigned  the  certificate  of  purchase  and  afterwards 
received  from  the  assignee  on  account  thereof  the  sum  of 
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$1510.55;  that  respondent  never  notified  Mrs.  Kepcha,  his 
client,  of  the  receipt  by  him  of  her  share  from  the  master 
in  chancery;  that  neither  did  he  notify  her  of  the  receipt 
of  the  money  from  the  assignee  of  the  certificate  of  pur- 
chase, and  that  Mrs.  Kepcha  did  not  receive  any  money 
from  respondent  until  19 14,  when  he  made  a  settlement 
with  her  for  the  sum  of  $250.  Respondent  admits  that  he 
was  the  attorney  for  Mrs.  Kepcha  until  after  the  decision 
by  the  circuit  court  but  that  thereafter  he  ceased  to  be  her 
attorney  and  was  the  attorney  for  Colbum.  He  admits  re- 
ceiving Mrs.  Kepcha's  share  from  the  master  in  chancery, 
but  contends  that  he  was  authorized  to  use  that  money  to 
pay  him  for  certain  moneys  laid  out,  together  with  his  fee. 
With  reference  to  the  money  which  he  received  from  the 
assignee  of  the  certificate  of  purchase,  he  contends  that  $814 
of  that  money  was  paid  to  Colburn  for  money  advanced 
by  the  latter  and  $1000  was  paid  to  Colburn  as  his  remu- 
neration for  assuming  the  risk  in  becoming  surety  on  the 
appeal  bond.  The  evidence  does  not  bear  out  respondent's 
contentions.  It  is  apparent  that  he,  while  purporting  to 
appear  as  attorney  for  Mrs.  Kepcha,  was,  in  fact,  further- 
ing his  own  interests  by  using  Colburn's  name.  Respond- 
ent's conduct  in  this  case  was  highly  reprehensible, — in  fact, 
notliing  less  than  criminal.  Here  he  received  the  share 
of  his  client  and  retained  the  same  for  the  space  of  two 
years  and  then  paid  her  only  a  portion  of  what  was  justly 
due  her.  It  is  the  absolute  duty  of  a  solicitor  or  attorney 
to  forthwith  notify  his  client  of  a  collection  made  on  his 
account  and  to  make  remittance  to  him,  less  his  proper 
charges,  as  soon  as  he  reasonably  can  do  so  after  the  re- 
ceipt of  his  client's  money.  The  practice  indulged  in  by 
some  solicitors  and  attorneys  of  retaining  money  collected 
for  clients  for  an  indefinite  period  deserves  the  severest 
reprobation.  The  respondent  not  only  retained  the  money 
for  the  space  of  two  years,  but  it  became  necessary  for 
Mrs.  Kepcha  to  institute  suit  and  then  finally  to  accept  a 
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lesser  amount  than  was  justly  due  her  rather  than  chance 
losing  it  all. 

Count  17  charges  that  in  1908  respondent  was  indebted 
to  Eugenia  Bequeath,  his  stenographer,  in  the  s^m  of  $700 
and  gave  her  notes  covering  the  same;  that  after  Septem- 
ber 20,  1909,  when  she  left  his  employ,  she  removed  these 
notes  to  her  home ;  that  about  two  weeks  later,  when  she 
looked  for  the  notes  in  question,  they  were  missing;  that 
respondent  endeavored  to  induce  the  servant  at  the  home 
of  Eugenia  Bequeath  to  leave  the  door  unlocked  so  that  he 
could  get  into  the  house ;  that  the  servant  refused  to  com- 
ply with  his  request ;  that  shortly  thereafter  the  servant  saw 
respondent  in  the  upper  part  of  the  Bequeath  home  while 
Eugenia  Bequeath  was  in  the  cellar,  and  that  it  was  shortly 
after  this  occasion  that  the  notes  were  missing ;  that  there 
were  other  valuable  papers  and  valuables  in  the  same  place 
as  the  notes  but  such  other  valuable  papers  and  valuables 
were  not  molested.  While  respondent  denies  the  allegations 
of  this  count  and  while  the  evidence  is  not  of  that  satisfac- 
tory character  which  we  would  demand  if  this  count  were 
the  only  charge  against  respondent,  still  we  cannot  say  that 
the  commissioner  was  not  justified  in  his  finding  that  the 
count  was  sustained  by  the  proof. 

Counts  18  and  19  relate  to  certain  dealings  of  respond- 
ent as  attorney  for  Martha  O.  Berger.  Mrs.  Berger  was 
administratrix  of  the  estate  of  her  brother,  John  W.  Ne- 
ville, of  Hopedale,  Tazewell  county.  The  eighteenth  count 
charges  that  in  1903  respondent  attended  a  sale  of  personal 
property  in  the  estate  of  John  W.  Neville,  deceased,  and 
received  the  purchase  price  of  the  articles  sold,  amounting 
in  all  to  $186;  that  he  advised  Mrs.  Berger  that  the  money 
should  be  deposited  in  a  Pekin  bank  rather  than  in  the 
Hopedale  bank ;  that  Mrs.  Berger  acquiesced,  and  that  he 
told  her  he  would  take  the  money  with  him  to  Pekin  and 
deposit  it  in  the  bank  to  her  credit ;  that  instead  of  so  do- 
ing he  deposited  the  money  to  his  own  credit  and  used  the 
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same;  that  one  of  the  creditors  of  Mrs.  Berger  caused  her 
to  be  cited  before  the  county  judge  of  Tazewell  county  to 
show  cause  why  the  funeral  expenses  of  John  W.  Neville 
had  not  been  paid ;  that  she  advised  the  county  judge  rfiat 
the  funds  were  in  the  possession  of  respondent;  that  re- 
spondent was  summoned  to  dppear  before  the  county  judge, 
and  that  he  admitted  to  the  judge  that  he  had  not  deposited 
any  part  of  the  funds  to  the  credit  of  the  administratrix  but 
had  appropriated  them  to  his  own  use ;  that  respondent  was 
then  advised  by  the  judge  to  restore  said  funds,  and  that  re- 
spondent then  induced  Mrs.  Berger  to  sign  his  note  as  surety 
at  a  Pekin  bank  so  that  he  could  obtain  the  money  to  replace 
the  amount  so  appropriated  by  him.  The  evidence  fully  sus- 
tains the  count  in  every  particular,  and  in  addition  thereto 
shows  that  Mrs.  Berger,  after  becoming  surety  on  the  note 
in  question,  was  compelled  to  pay  the  note. 

The  nineteenth  count  charges  that  at  a  partition  sale  of 
the  Neville  real  estate  Mrs.  Berger  became  the  purchaser 
and  it  became  necessary  that  she  secure  a  loan  of  $5000; 
that  in  addition  to  the  execution  of  a  trust  deed  securing 
this  loan  respondent  induced  Mrs.  Berger  and  her  husband 
to  deliver  to  him  a  deed  to  the  property  so  purchased  by 
her,  at  an  expressed  consideration  of  $10,000,  no  money 
passing  hands;  that  respondent  represented  to  Mrs.  Berger 
that  the  person  from  whom  he  would  secure  the  loan  of 
$5000  required  this  deed  to  be  made;  that  the  trustee  knew 
nothing  of  the  transaction  except  that  as  a  matter  of  con- 
venience respondent  had  used  his  name  as  trustee  in  the 
trust  deed.  The  count  further  charges  that  when  respond- 
ent filed  the  deed  for  record  he  caused  to  be  noted  upon 
the  entry  record,  in  pencil,  the  words  "Please  do  not  pub- 
lish," and  that  respondent  refused  to  re-convey  these  prem- 
ises to  Mrs.  Berger  until  the  county  judge  of  Tazewell 
county  again  summoned  respondent  before  him  and  advised 
him  that  unless  he  immediately  re-conveyed  to  Mrs.  Berger 
suit  would  be  instituted.    Respondent  admits  the  making  of 
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the  deed  but  denies  that  it  was  secured  by  him  wrongfully 
and  without  consideration.  Mrs.  Berger  was  an  elderly 
woman  of  but  limited  education  and  apparently  did  not  un- 
derstand the  effect  of  the  conveyance  made  by  her  husband 
and  her  to  respondent.  The  evidence  shows  that  after  this 
conveyance  had  been  made  Mrs.  Berger  went  to  the  Hope- 
dale  bank  and  desired  a  small  loan  but  was  advised  by  the 
banker  that  there  was  a  recorded  deed  conveying  her  prem- 
ises to  respondent,  and  it  was  then  that  Mrs.  Berger  came 
to  Pekin  to  ascertain  the  facts  with  reference  to  the  re- 
corded deed.  The  commissioner  found  that  the  evidence 
did  not  correspond  fully  with  the  charge  as  laid  in  the 
nineteenth  count,  and  then  relators  asked  the  commission- 
er's leave  to  file  an  amended  nineteenth  count,  which  was 
denied  on  the  ground  that  he  did  not  have  such  authority. 
The  commissioner  ruled  properly  in  denying  relators  leave 
to  file  an  amended  nineteenth  count.  Such  leave,  if  ob- 
tained, must  be  had  from  this  court. 

The  commissioner  found  that  as  to  the  seventh,  eighth 
and  twentieth  counts  the  evidence  did  not  sustain  the 
charges.  The  evidence  on  the  seventh  count  showed  that 
respondent  represented  to  a  justice  of  the  peace  of  Taze- 
well county  that  he  (respondent)  had  made  an  examination 
of  the  records  of  the  office  of  the  county,  clerk  and  that 
the  justice's  name  did  not  appear  of  record  in  such  office, 
and  that  by  reason  thereof  the  justice  had  no  power  to 
act  and  that  it  was  his  duty  to  dismiss  the  case;  that  the 
justice,  relying  upon  such  representations,  entered  a  dismis- 
sal. The  evidence  on  the  eighth  count  shdws  that  respond- 
ent agreed  with  certain  creditors  of  Frank  Evans  that  he 
would  pay  the  court  costs  in  case  the  creditors  were  unsuc- 
cessful in  the  case  of  Jibben  vs.  National  Cash  Register 
Company,  Jibben  being  only  the  nominal  plaintiff.  The  evi- 
dence as  to  the  twentieth  count  shows  that  respondent  made 
misrepresentations  to  the  sheriff  of  Tazewell  county  with 
reference  to  subpoenaing  a  witness  in  a  case  tlien  pending 
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in  the  courts  of  that  county;  that  while  respondent  pre- 
tended that  he  wished  to  have  the  witness  in  question  sub- 
poenaed, still  he  was  endeavoring  to  prevent  the  service  of 
the  subpoena;  that  when  the  subpoena  was  returned,  to  the 
effect  that  the  witness  could  not  be  found,  respondent  in- 
duced his  client  to  make  affidavit  in  support  of  a  motion 
for  continuance  based  upon  the  inability  to  produce  such 
witness. 

The  evidence  on  counts  4,  7,  8,  19  and  20  may  properly 
be  considered  bv  the  court  with  the  evidence  on  the  other 
counts  in  determining  whether  respondent  is  a  proper  per- 
son to  hold  a  license  to  practice  law,  but  even  though  such 
evidence  be  not  considered  by  us,  the  evidence  as  to  the  other 
charges  clearly  shows  that  his  license  should  be  revoked. 

No  office  offers  greater  opportunity  for  honorable  ser- 
vice than  that  of  attorney  at  law.  To  the  great  privilege 
conferred  on  a  man  given  leave  to  practice  this  high  call- 
ing there  is  added  the  equally  great  responsibility  of  uphold- 
ing the  ideals  of  the  learned  lawyers  of  earlier  days.  Into 
the  hands  of  the  lawyer  are  intrusted  the  property  of  the 
citizen,  the  savings  of  the  widow,  the  inheritance  of  the 
helpless  orphan  and  the  life  of  the  unfortunate  man.  The 
only  guaranty  that  this  trust  will  be  honorably  executed  is 
the  character  of  the  lawyer.  Character  can  only  be  judged 
by  reputation  and  conduct.  When  a  lawyer  so  conducts 
himself  that  confidence  can  no  longer  be  placed  in  him  with 
safety  his  usefulness  to  the  court  and  State  has  ceased. 
Here  the  respondent  has  committed  the  one  offense  that  can 
not,  under  any  circumstances,  be  tolerated:  He  has  be- 
trayed helpless  clients  and  deprived  them  of  property  which 
he  was  employed  to  secure  for  them.  Other  offenses  might 
be  excused,  but  conversion  to  his  own  use  of  the  property 
of  his  client  is  an  offense  that  cannot  in  any  degree  be 
countenanced.  Respondent  has  been  guilty  of  not  one  but 
several  such  offenses.  His  conduct  has  been  such  that  it 
would  be  a  grave  injustice  to  other  members  of  the  pro- 
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f  ession  to  permit  such  as  he  to  continue  to  hold  the  license 
of  this  court. 

The  rule  is  made  absolute  and  respondent's  name  is 
stricken  from  the  roll  of  attorneys. 

Rule  made  absolute. 


(Nos.  12589-12590. — Appellate  Court  reversed;    superior  court 

affirmed.) 

The  Wii,uam  E.  Dee  Company  et  al.  Defendants  in  Error, 
vs.  The  Proviso  Coal  Company  et  al. — (James  S. 
Stephens  et  al.  Plaintiffs  in  Error.) 

Opinion  filed  October  ^7,  ipip — Rehearing  denied  Dec.  13,  1919. 

1.  Partnership — good  will  has  no  value  merely  because  part- 
nership is  a  going  concern.  Although  thie  good  will  of  a  business 
may  be  of  very  great  value  in  the  probability  that  old  customers  of 
a  firm  will  continue  their  custom  and  recommend  it  to  others,  the 
good  will  has  no  value  merely  because  the  partnership  is  a  going 
concern  unless  the  business  is  operated  at  a  profit. 

2.  Same — what  is  the  value  of  the  good  will  of  a  business.  The 
value  of  the  good  will  of  a  business  is  the  sum  which  any  person 
would  be  willing  to  give  for  the  chance  of  being  able  to  keep  the 
trade  connected  with  the  place  where  the  business  has  been  carried 
on  with  a  profit. 

3.  Corporations — stockholders  must  make  up  deficiency  where 
capital  stock  is  paid  for  ivith  property  at  an  over-valuation.  Pay- 
ment for  capital  stock  with  property  is  not  payment  except  to  the 
extent  of  the  true  value  of  the  property,  and  if  property  is  taken 
at  an  over-valuation  the  stockholders  are  liable  to  make  up  the 
deficiency,  as  the  capital  stock  is  a  trust  fund  for  the  security  of 
the  creditors. 

Writ  of  Error  to  the  First  Branch  Appellate  Court 
for  the  First  District ; — ^heard  in  that  court  on  appeal  from 
^  the  Superior  Court  of  Cook  county ;  tlie  Hon.  Martin  M. 
GridlEy,  Judge,  presiding. 

Frederic  E.  Von  Ammon,  and  Marcus  Hitch,  (Butz, 
VonAmmon  &  Johnston,  of  counsel,)  for  plaintiffs  in 
error. 
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Frank  Crozier,  and  Albert  N.  Charles,  (William 
S.  CoRBiN,  of  counsel,)  for  defendants  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

In  February,  1901,  the  plaintiffs  in  error,  James  S. 
Stephens  and  Oliver  J.  Westcott,  were  partners  in  business 
as  manufacturers  of  structural  iron  and  steel  specialties  on 
premises  owned  by  them  adjacent  to  the  Chicago  Great 
Western  railway  in  Maywood,  in  Cook  county,  and  at  that 
time  they  started  a  retail  coal  business  on  the  same  prem- 
ises under  the  name  of  Proviso  Coal  Company.  They  con- 
ducted the  business  as  a  partnership  until  February  11,  1903, 
when  ihey  obtained  a  charter  changing  their  partnership  in 
the  coal  business  to  a  corporation  under  the  same  name, 
with  a  capital  stock  of  $25,000.  They  subscribed  for  the 
whole  stock  in  equal  shares,  and  adopted  a  resolution  that 
the  corporation  should  purchase  the  assets  and  business  of 
the  partnership  for  $25,000  as  full  payment  of  their  sub- 
scriptions to  the  capital  stock,  and  certificates  were  issued 
accordingly  as  fully  paid.  The  business  was  carried  on  by 
the  corporation  until  November,  1904,  when,  the  sheds 
having  burned,  the  capital  stock  and  property  were  sold  to 
George  Bendixen  for  $3000,  payable  $500  cash  and  the  bal- 
ance in  notes  of  small  amounts  running  for  a  long  period 
of  time.  Bendixen  ran  the  business  until  191 1,  and  having 
incurred  liabilities  to  creditors,  a  voluntary  assignment  was 
made  in  the  county  court  and  the  creditors  realized  nineteen 
per  cent  upon  their  claims.  Defendants  in  error,  who  were 
creditors,  filed  their  bill  in  the  superior  court  of  Cook  county 
imder  section  25  of  the  act  concerning  corporations  for  pe- 
cuniary profit,  charging  that  the  property  turned  over  by<* 
plaintiffs  in  error,  as  partners,  to  the  corporation,  of  which 
they  were  the  sole  owners,  in  payment  of  the  entire  capital 
stock,  was  not  worth  $25,000,  and  seeking  to  charge  plain- 
tiffs in  error  with  stockholders'  liability.     The  answer  of 
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plaintiffs  in  error  alleged  that  the  property  of  the  partnership 
was  worth  in  excess  of  $25,000  and  the  capital  stock  was 
fully  paid.  The  master  in  chancery  to  whom  tlie  cause  was 
referred  reported  that  the  business  and  assets  of  the  part- 
nership were  well  worth  the  sum  of  $25,000  and  the  capital 
stock  was  paid  for  in  full  with  the  property,  and  he  recom- 
mended that  the  bill  be  dismissed  for  want  of  equity.  The 
chancellor  sustained  exceptions  to  the  report  and  entered 
a  decree  finding  that  the  aggregate  value  of  the  property 
conveyed  to  the  corporation  was  not  in  excess  of  $12,600 
and  that  the  plaintiffs  in  error  were  liable  to  the  extent  of 
$12,400,  or  $6200  each,  and  entered  a  decree  accordingly. 
The  plaintiffs  in  error  prosecuted  separate  appeals  to  the 
Appellate  Court  for  the  First  District,  and  the  appeals  were 
consolidated  in  that  court  and  errors  and  cross-errors  were 
assigned.  The  Appellate  Court  first  affirmed  the  decree  of 
the  superior  court,  but  upon  petition  for  a  rehearing  by 
the  plaintiffs  in  error  the  decree  of  the  superior  court  was 
reversed  and  the  cause  remanded  generally.  The  defend- 
ants in  error  then  filed  a  petition  for  rehearing,  which  was 
granted,  and  the  decree  of  the  superior  court  was  reversed. 
The  Appellate  Court  found,  and  it  was  admitted,  that  there 
had  been  a  mistake  of  $140  in  the  cash  on  hand,  which 
was  added  to  the  value  of  the  tangible  property.  The 
court  also  concluded  that  the  good  will  of  the  business  was 
worth  $5000  and  that  the  tangible  property  and  good  will 
were  therefore  worth  $17,740,  and  the  liability  of  the  plain- 
tiffs in  error  was  for  $7260,  or  $3630  each.  The  plaintiffs 
in  error  petitioned  this  court  for  writs  of  certiorari,  and  an 
order  having  been  entered  consolidating  them,  the  applica- 
tions were  granted.  The  plaintiffs  in  error  assigned  errors 
on  the  record  and  defendants  in  error  assigned  cross-errors. 
The  assignment  of  errors  questions  tlie  conclusion  of  the 
Appellate  Court  that  the  property  of  the  partnership  turned 
over  to  the  corporation  in  payment  for  the  capital  stock 
was  worth  only  $17,740,  and  it  is  insisted  that  the  evidence 
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shows  it  to  have  been  worth  at  least  $25,000.  There  is  evi- 
dence that  the  property  was  worth  much  more  than  $25,000, 
consisting  of  opinions  of  public  appraisers  of  similar  prop- 
erty who  were  examined  as  experts,  the  opinions  of  deal- 
ers in  lumber,  coal  and  ice  in  Maywood  and  an  adjoining 
town,  and  evidence  of  the  great  prosperity  of  the  business 
in  a  time  when  the  partnership  had  a  monopoly  of  the 
coal  business  in  Maywood.  The  experts  were  asked  to  give 
opinions  of  the  value  of  the  property  based  on  the  hypoth- 
esis that  the  business  had  been  carried  on  for  about  two 
years  before  the  incorporation;  that  Maywood  was  a  rap- 
idly growing  village ;  that  the  annual  tonnage  of  the  busi- 
ness was  5000  tons,  averaging  eighty  cents  per  ton  profit, 
and  that  the  physical,  tangible  assets  amounted  to  $17,000. 
Their  opinion  was  that,  adopting  a  ten  per  cent  basis, 
the  value  of  the  business  would  be  about  $40,000,  and  the 
difference  between  the  tangible  assets  of  $17,000  and  the 
capitalization  of  $40,000  would  be  the  value  of  the  good 
will.  They  said  that  $35,000  would  be  a  fair  figure  for 
the  property,  and  the  good  will  was  worth  $18,000,  on  the 
supposition  that  the  facts  given  were  true.  These  opinions 
have  a  familiar  sound  as  applied  to  taking  in  different  plants 
in  a  merger  into  large  corporations  and  undoubtedly  ex- 
emplify the  theory  and  practice  of  those  who  have  designs 
on  the  pocket-books  of  the  public  in  forming  such  mergers.' 
What  other  or  different  occasion  there  was  for  these  wit- 
nesses to  appraise  the  property  of  coal  companies  does  not 
appear,  and  one  of  them  testified  that  he  had  examined 
probably  over  sixty  retail  coal  businesses  in  taking  over 
coal  properties  in  connection  with  large  mergers  of  the 
coal  business.  Of  course,  everyone  knows  that  $4000  is 
ten  per  cent  of  $40,000,  but  there  is  no  evidence  that  would 
justify  a  conclusion  that  under  other  conditions  than  those 
stated  by  the  witnesses  any  retail  coal  business  is  sold  on 
the  basis  stated  by  them.  There  is  not  the  slightest  reason 
to  question  the  good  faith  or  honesty  of  plaintiffs  in  error 
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or  any  reason  to  suppose  that  ihey  had  any  evil  design 
against  creditors  or  the  public.  Of  course,  they  did  not  an- 
ticipate a  business  failure,  but  when  it  occurred  the  law  cast 
upon  them  the  burden  of  proving  that  the  property  had  a 
cash  value  equal  to  the  capital  stock.  Whether  the  subject 
was  one  for  expert  testimony,  or  whether  the  chancellor, 
having  the  history  of  the  business,  the  value  of  the  assets 
and  the  amount  of  business  done  presented  to  him,  could 
determine  for  himself  what  anyone  would  be  likely  to  pay 
for  such  property,  the  hypothesis  of  fact  had  no  substan- 
tial basis  in  the  evidence.  The  business  had  never  .yielded 
a  reasonable  profit  except  in  the  latter  part  of  November 
and  in  December,  1902,  and  January,  1903,  when  it  was 
impossible  for  other  dealers  to  get  hard  coal  on  account  of 
the  strike  of  that  year  and  the  plaintiffs  in  error  had  a  mo- 
nopoly of  that  business  at  Maywood.  At  the  beginning  the 
plaintiffs  in  error  conducted  the  business  with  a  manager 
from  the  spring  of  1901  until  October  15,  1902,  with  little 
or  no  profit,  and  they  then  discharged  the  manager  and  hired 
a  clerk  in  the  office  and  gave  the  business  considerable  per- 
sonal attention.  Soon  afterward  the  strike  occurred  and 
other  dealers  in  Maywood  could  not  get  any  hard  coal  or 
a  very  limited  amount.  The  plaintiffs  in  error  had  a  con- 
tract with  the  Lehigh  Valley  Coal  Company  for  coal  at  $6.50 
a  ton,  which  they  sold  at  about  $12  a  ton,  and  the  people 
were  so  anxious  to  get  it  that  a  great  deal  of  it  was  taken 
from  the  cars  without  handling.  They  sold  a  great  deal 
of  coal  at  that  time  at  a  large  profit,  and  the  sales  under 
those  conditions  in  January,  1903,  just  before  the  incorpo- 
ration, amounted  to  over  622  tons,  which  at  the  same  rate 
would  amount  to  7500  tons  a  year.  There  was  no  reason, 
from  the  history  of  the  business,  to  suppose  that  in  the 
future  it  would  amount  to  5000  tons  a  year  or  that  the 
profits  of  the  business  would  be  $4000.  The  sales  in  No- 
vember, December  and  January  were  in  the  winter  sea- 
son, and  at  no  other  time  had  the  plaintiffs  in  error  sold 
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any  such  amount.  .  The  good  will  of  a  business  may  be  of 
very  great  value  in  the  probability  that  old  customers  of 
a  concern  will  continue  their  custom  and  recommend  it  to 
others,  and  the  value  is  the  sum  which  any  person  would 
be  willing  to  give  for  the  chance  of  being  able  to  keep  the 
trade  connected  with  the  place  where  business  has  been  car- 
ried on  with  a  profit.  Any  person  contemplating  a  pur- 
chase of  this  property  and  business,  upon  investigation 
would  learn  that  it  had  not  been  profitable  except  for  a  * 
period  in  the  winter  season  when  the  monopoly  existed,  and 
we  agree  with  the  chancellor  that  the  alleged  good  will  of 
the  business  had  no  value.  In  argument  much  is  made  of 
the  fact  that  the  partnership  was  a  going  concern.  Of 
course,  if  it  were  not  a  going  concern  but  had  ceased  to 
exist  as  a  business  the  property  would  not  have  had  any 
value  for  business  uses,  but  if  a  going  concern  has  made 
no  money  no  one  would  pay  any  more  for  it  because  it  was 
going.    The  errors  assigned  cannot  be  sustained. 

The  cross-errors  question  the  allowance  of  $5000  made 
by  the  Appellate  Court  for  good  will,  and  the  valuations 
of  $3500  for  coal  sheds,  $3000  for  the  land  and  switch 
track,  the  allowance  of  more  than  $760  for  outstanding  ac- 
counts receivable,  and  the  allowance  of  $200  for  the  charter 
of  the  company.  In  considering  the  assignment  of  errors 
we  have  already  stated  our  conclusion  as  to  good  will,  and 
the  cross-error  respecting  the  same  is  sustained.  It  would 
not  profit  anyone  to  recite  the  testimony  concerning  the 
value  of  the  coal  sheds  and  coal,  the  horses,  wagons  and 
implements  and  the  free  use  of  the  land  and  switch  track, 
the  title  of  which  remained  in  plaintiffs  in  error.  The  free 
use  of  the  land  and  switch  track  was  not  mentioned,  but  it 
was  intended  that  the  corporation  should  have  it  and  did 
have  it,  and  when  the  property  and  capital  stock  were  sold 
to  Bendixen  a  lease  was  given  him  for  five  years  for  one 
dollar  per  month.  As  to  the  valuations,  they  were  a  mat- 
ter of  judgment,  and  we  would  not  feel  that  we  would  be 
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justified  in  disturbing  them.  As  to  accounts  receivable, 
Westcott  testified  that  his  recollection  was  they  amounted 
to  about  $6500,  and  Stephens  said  that  he  did  not  remem- 
ber what  the  accounts  receivable  were;  that  with  cash  on 
hand  they  amounted  to  over  $8000,  but  he  could  not  state 
the  proportion.  There  was  no  direct  evidence  what  the  ac- 
counts were  worth  or  what  was  collected  on  them.  It  is 
contended  that  it  appears  from  subsequent  receipts  and  ex- 
penses that  only  $760  was  collected,  but  the  court  cannot 
say  that  the  allowance  by  the  chancellor  of  $2300  was 
wrong.  It  was  admitted  in  the  Appellate  Court  that  there 
was  a  mistake  of  $140  against  the  plaintiffs  in  error.  On 
the  other  hand,  the  plaintiffs  in  error  counted  their  charter 
at  $200.  It  had  cost  them  $70,  and  if  it  was  a  proper  charge 
it  was  worth  no  more,  and  the  difference  about  equaled  the 
$140.  Everything  considered,  the  decree  was  substantially 
right  and  a  further  accounting  would  not  be  justifiable. 

Property  may  be  taken  in  payment  for  stock,  but  it  must 
be  done  by  a  valid  contract  of  bargain  and  sale.  Payment 
with  property  for  capital  stock  is  no  payment  except  to  the 
extent  of  the  true  value  of  the  property,  and  if  property 
is  taken  at  an  over-valuation  the  stockholders  are  liable  to 
make  up  the  deficiency.  {Farwell  v.  Great  Western  Tele- 
graph Co.  161  111.  522 ;  Sprague  v.  National  Bank  of  Amer- 
ica, 172  id.  149;  Gillett  v.  Chicago  Title  and  Trust  Co,  230 
id.  373.)  The  law  required  the  plaintiffs  in  error,  in  paying 
for  their  stock,  to  give  money  or  money's  worth  to  the 
full  amount  of  their  subscriptions.  The  property  was  not 
the  equivalent  of  $25,000  in  cash,  but  the  plaintiffs  in  error, 
as  both  sellers  and  buyers,  took  their  partnership  property 
at  an  over-valuation.  Capital  stock  is  a  trust  fund  for  the 
security  of  creditors,  and  the  plaintiffs  in  error  are  bound 
to  make  it  good. 

Therefore  the  judgment  of  the  Appellate  Court  is  re- 
versed and  the  decree  of  the  superior  court  affirmed. 

Judgment  of  Appellate  Court  reversed. 
Decree  of  superior  court  affirmed. 
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(No.  12308. — Reversed  and  remanded.) 

The  PEOPI.E  OF  THE  State  of  Uunois,  Defendant  in  Er- 
ror, vs.  Edgar  A.  Strause,  Plaintiff  in  Error. 

Opinion  filed  December  i/,  ipip. 

1.  Criminal  law — jury  is  not  bound  to  believe  defendant's  tes- 
timony.  Where  the  defendant  is  the  only  person  to  testify  to  the 
actual  facts  of  the  homicide  with  which  he  is  charged,  the  fact 
that  he  has  not  been  contradicted  by  anyone  does  not  necessarily  re- 
quire the  jury  to  believe  his  testimony,  as  his  story  may  be  so  im- 
probable as  to  justify  the  jury  in  disregarding  it  or  it  may  be 
contradicted  by  the  facts  and  circumstantial  evidence. 

2.  Same — affidavit  of  a  juror  cannot  be  received  to  set  aside  his 
verdict.  The  affidavit  of  a  juror  cannot  be  received  to  impeach  or 
set  aside  his  verdict  and  is  not  properly  admissible  in  support  of  a 
motion  for  a  new  trial  and  to  set  aside  the  verdict  for  the  miscon- 
duct of  the  jurors. 

3.  Same — fact  that  jury  passed  by  the  place  of  the  crime  does 
not  vitiate  their  verdict.  The  fact  that  the  jury,  contrary  to  the 
directions  of  the  court  to  the  bailiffs,  were  taken  past  the  building 
where  the  crime  was  committed,  while  they  were  out  for  an  auto- 
mobile ride,  is  not  ground  for  setting  aside  their  verdict. 

4.  Same — misconduct  of  jurors,  if  prejudicial,  is  gound  for  new 
trial.  Misconduct  on  the  part  of  the  jury  which  is  clearly  preju- 
dicial to  the  accused  or  which  improperly  influences  the  jury  and 
is  not  caused  or  waived  by  the  accused  is  ground  for  setting  aside 
a  conviction  and  granting  a  new  trial. 

5.  Same — whether  misconduct  of  jurors  was  prejudicial  must 
be  determined  largely  by  trial  court.  On  a  motion  for  new  trial 
because  of  the  misconduct  of  the  jurors  during  the  trial  of  a  crimi- 
nal case,  the  question  whether  the  misconduct  was  prejudicial  to  the 
accused  must  be  determined  largely  by  the  trial  court. 

6.  Same — evidence  tending  to  show  motive  is  admissible.  In  a 
trial  for  murder,  evidence  which  tends  in  any  way  to  show  motive 
on  the  part  of  the  accused  or  will  fairly  tend  to  explain  his  actions 
should  be  admitted. 

7.  Same — when  evidence  is  not  relevant  to  the  issue.  On  the 
trial  of  a  person  for  an  unwitnessed  homicide,  which  he  claims  he 
committed  in  self-defense  after  he  had  accused  the  other  party  of 
certain  improper  business  transactions,  letters  and  papers  which  the 
accused  claims  are  sufficient  to  substantiate  the  justice  of  his  ac- 
cusation are  not  admissible,  as  they  would  tend  merely  to  raise  col- 
lateral issues. 
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8.  Same — theory  of  self-defense  should  not  be  ignored  in  in- 
structions. Where  the  defendant  in  a  murder  trial  rests  his  case 
solely  on  the  theory  of  self-defense,  instructions  should  not  be  g^ven 
which  might  lead  the  jury  to  believe  that  they  may  ignore  the 
theory  of  self-defense  in  arriving  at  their  verdict. 

9.  Same — when  instruction  defining  malice  aforethought  is  mis- 
leading.  In  a  murder  trial  where  self-defense  is  relied  upon,  an 
instruction  is  misleading  which  states  that  "the  deliberate  inten- 
tion called  malice  aforethought  need  only  be  such  deliberation  and 
thought  as  enables  a  person  to  appreciate  and  understand,  at  the 
time  the  act  was  committed,  the  nature  of  his  act  and  its  prob- 
able result." 

10.  Same — giving  a  correct  instruction  does  not  cure  error  of 
an  incorrect  one.  It  is  sufficient  if  all  the  instructions  given,  con- 
sidered together,  fully  and  fairly  announce  the  rules  of  law  ap- 
plicable to  the  theory  of  the  prosecution  and  of  the  defense,  but 
it  does  not  follow  that  the  giving  of  a  correct  instruction  cures  the 
error  of  an  incorrect  one,  as  it  is  impossible  to  tell  which  the  jury 
will  follow. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county ; 
the  Hon.  Robert  J.  Grier,  Judge,  presiding. 

Joseph  A.  Weil,  Harry  S.  Miller,  and  Frank  J. 
QuiNN,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  C.  E.  Mc- 
Nemar,  State's  Attorney,  Charles  F.  Mansfield,  and 
George  A.  Shurtleff,  for  the  People. 

Per  Curiam  :  Plaintiff  in  error,  Edgar  A.  Strause,  was 
indicted  by  the  grand  jury  of  Peoria  county  for  the  murder 
of  Berne  M.  Mead.  He  plead  not  guilty  to  the  charge,  was 
tried  by  jury,  found  guilty  of  murder  and  his  punishment 
fixed  at  imprisonment  in  the  penitentiary  for  twenty-five 
years.  He  has  sued  out  this  writ  of  error  to  review  the 
record. 

Plaintiff  in  error  admitted  on  the  trial  that  he  shot  and 
killed  Mead  on  Sunday,  December  23,  19 17,  but  claimed 
that  he  did  this  act  solely  in  self-defense.    Plaintiff  in  error 
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was  at  first  iS  director  of  the  State  Trust  and  Savings  Bank 
a  few  years  and  then  was  elected  its  president  in  1909.  He 
testified  that  at  that  time  the  bank  needed  a  cashier,  and, 
knowing  Mead  personally,  he  made  arrangements  for  Mead 
to  take  the  position  of  cashier,  and  for  about  ten  years 
prior  to  the  homicide  he  had  served  as  president  and  Mead 
as  cashier  of  the  bank.  The  record  shows  that  their  rela- 
tions in  all  these  years  had  been  friendly, — at  least  until 
some  three  weeks  before  the  homicide.  Plaintiff  in  error 
was  forty-seven  years  old  and  had  resided  in  Peoria  twenty- 
five  years.  His  wife  was  dead,  but  he  had  three  sons,  aged, 
respectively,  twenty-one,  twenty  and  fourteen  years,  all  three 
of  them  being  away  from  home,  attending  school.  One  of 
the  sons  came  home  for  the  holidays,  accompanied  by  two 
of  his  school  friends.  Shortly  after  eleven  o'clock  on  the 
Sunday  morning  in  question  plaintiff  in  error  went  from 
his  residence  in  an  automobile  driven  by  his  son,  to  the  Jef- 
ferson Hotel,  in  Peoria,  where  he  met  some  acquaintances 
and  chatted  with  them  a  few  moments  and  arranged  to  play 
cards  in  the  afternoon.  He  then  went  directly  across  Jef- 
ferson street  to  the  bank  of  which  he  was  president,  which 
stands  on  the  corner  of  Jefferson  and  Liberty  streets.  Jef- 
ferson street  runs  parallel  with  the  Illinois  river,  in  a  north- 
easterly and  southwesterly  direction,  and  is  crossed  at  right 
angles  by  Liberty  street.  The  State  Trust  and  Savings 
Bank  is  at  the  corner  of  Jefferson  and  Liberty  streets. 
The  next  street  towards  the  river  running  parallel  with  Jef- 
ferson street  is  Adams  street.  The  next  street  in  a  north- 
erly direction  from  Liberty  street  and  running  parallel  with 
said  street  is  Fulton.  The  entrance  to  the  bank  is  through 
double  doors  on  Jefferson  street,  each  door  having  a  glass 
panel  igyi  inches  wide.  The  bank  building  fronts  about 
48  feet  on  Jefferson  street  and  extends  along  Liberty  street 
about  90  feet.  The  front  of  the  bank  on  either  side  of  the 
double  doors  is  principally  plate  glass,  divided  into  two  win- 
dows on  each  side.    On  the  Liberty  street  side  of  the  bank, 
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near  Jefferson  street,  are  two  wide  glass  windows.  Just 
beyond  the  one  furthest  from  Jefferson  street  is  a  railing, 
composed  of  iron  pipes,  to  protect  the  public  from  falling 
into  an  open  areaway  and  stairways  leading  to  the  basement. 
The  top  of  the  window  sill  directly  over  where  these  iron 
pipes  are  attached  to  the  wall  is  43J4  inches  above  the  side- 
walk. Inside  the  window  is  a  narrow  sliding  curtain  at- 
tached to  rings  on  a  horizontal  pole,  the  pole  being  about 
64  inches  above  the  sidewalk.  After  passing  through  the 
vestibule  of  the  bank  and  through  the  second  set  of  doors 
one  enters  the  public  lobby  of  the  bank,  which  is  18  feet 
wide  and  about  40  feet  long.  Immediately  on  the  left  side 
of  the  vestibule  as  one  enters  the  bank  is  the  room  occu- 
pied by  the  plaintiff  in  error  as  president  of  the  bank,  the 
southerly  wall  of  that  room  being  the  northerly  wall  of  the 
vestibule  and  composed  of  a  marble  partition  about  3J^  feet 
high,  above  which  is  a  partition  made  of  small  panes  of 
beveled  glass,  through  which  it  is  difficult  to  see.  On  the 
left  side  of  the  lobby,  immediately  after  one  enters  the  bank 
from  the  front,  is  the  cashier's  room  which  was  used  by 
Mead,  and  is  separated  from  the  lobby  by  a  marble-top  rail- 
ing or  counter  about  three  feet  high,  and  is  entered  by  a 
swinging  gate  very  close  to  the  entrance  to  plaintiff  in  er- 
ror's room,  which  latter  room  is  between  Mead's  room  and 
the  front  of  the  bank.  The  president's  room  is  separated 
from  the  lobby  by  a  rail  or  counter  a  little  higher  and  of 
the  same  material  as  that  separating  Mead's  room  from  the 
lobby.  On  Jefferson  street,  at  the  corner  of  the  bank  build- 
ing nearest  to  Fulton  street,  is  a  stairway  to  a  business  col- 
lege on  the  upper  floors  of  the  bank  building.  Between  this 
stairway  and  plaintiff  in  error's  room  and  between  Mead's 
room  and  Jefferson  street  is  a  small  inclosed  room  which 
is  used  by  the  bank  officials  for  consultation.  There  is  a 
door  opening  from  this  room  into  plaintiff  in  error's  room 
which  was  usually  kept  closed,  also  one  opening  into  Mead's 
room  which  was  usually  open,  except  when  someone  was  in 
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the  room  for  consultation.  On  the  left  side  of  the  lobby 
and  extending  from  the  back  of  Mead's  room  towards  the 
rear  of  the  bank  are  four  cages  surrounded  by  wire  lattice 
work,  occupied  by  bank  employees  in  transacting  business 
with  the  public.  These  cages  front  the  bank  lobby,  and 
their  front  is  on  a  line  with  the  railing  or  counter  separat- 
ing Mead's  room  from  the  lobby.  Between  the  rear  of 
these  cages  and  the  wall  of  the  bank  building  is  a  space 
about  lo  feet  wide,  w^hich  is  entered  by  a  door  from  Mead's 
room  and  extends  back  towards  the  rear  of  the  building. 
Immediately  beyond  the  last  cage  is  a  corridor  extending 
towards  Liberty  street,  separating  the  rear  of  the  bank  lobby 
from  the  vault  farther  towards  the  rear.  A  doorway  leads 
from  this  last  hall  or  space  into  the  directors'  room,  which 
is  in  the  rear  of  the  lobby  on  the  Liberty  street  side.  There 
is  also  an  entrance  from  the  space  back  of  the  cages  at  the 
left  side  of  the  vault,  looking  toward  the  back  of  the  bank, 
into  a  hallway  towards  Adams  street,  and  this  hallway  con- 
nects with  the  directors*  room  and  also  with  the  janitor's 
room  and  toilets.  On  the  Liberty  street  side  of  the  lobby, 
opposite  the  cages,  are  several  rooms  separated  from  the 
lobby  by  partitions  or  counters  and  used  by  the  bank  em- 
ployees,— book-keepers  and  others, — in  the  work  of  the 
bank.  Some  of  these  rooms  open  into  the  lobby  without 
any  partitions  between  them  except  a  low  marble  counter, 
so  that  under  favorable  circumstances  a  person  can  look 
from  Liberty  street  through  the  windows  and  see  into  and 
across  the  lobby. 

The  evidence  shows  that  shortly  after  eleven  o'clock  the 
deceased,  Mead,  entered  the  bank.  Before  doing  so  he  had 
visited  the  Creve  Cceur  Club,  which  is  immediately  across 
Liberty  street  from  the  bank,  and  was  seen  by  several  peo- 
ple just  before  he  left  to  cross  Liberty  street  and  enter  the 
bank.  The  evidence  shows  also  that  about  1 1 130  o'clock 
plaintiff  in  error  entered  the  bank.  Shortly  thereafter  a  shot 
was  fired  inside  of  the  bank,  which  was  heard  by  several 
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persons  who  were  in  that  neighborhood  at  the  time, — Farin 
Hogan,  a  country  boy  about  twelve  years  of  age,  who  was 
on  Liberty  street  between  the  bank  building  and  the  club ; 
Franklin  and  Draper,  who  were  also  near  the  bank  corner; 
Schaeffer,  who  was  on  Liberty  street  not  far  from  Jeffer- 
son street ;  an  elderly  lady,  Mrs.  Sweeney,  who  was  cross- 
ing the  street  near  the  bank,  and  a  few  others  who  were 
also  in  the  vicinity.  Shortly  after  this  shot  was  fired  some 
of  these  witnesses  heard  cries  or  groans  in  the  bank,  which 
most  of  them  said  sounded  like  "Oh!  Oh!  Oh!"  and  Mrs. 
Sweeney  stated  it  sounded  like  **Uh !"  One  of  the  witnesses 
answered,  on  cross-examination  by  counsel  for  plaintiff  in 
error,  that  he  could  not  tell  whether  the  cry  was  "Oh !  Oh ! 
Oh!"  or  "No!  No!  No !"  or  "Don't !  Don't!  Don't!"  Im- 
mediately after  this  shot  was  fired  some  of  the  witnesses 
went  to  the  door  and  windows  in  front  of  the  bank  and 
tried  to  look  in  and  see  what  was  taking  place.  Some  of 
them  pounded  or  rattled  the  door,  which  was  locked.  One 
of  the  witnesses  testified  that  while  he  was  standing  at  the 
door  plaintiff  in  error  walked  up  to  the  door  from  the  in- 
side, put  his  hand  up  to  the  keyhole,  then  turned  and  went 
back  into  the  bank;  that  shortly  thereafter, — perhaps  about 
two  or  three  minutes, — two  more  shots  were  fired  in  rapid 
succession.  The  boy,  Farin  Hogan,  was  on  Liberty  street 
next  to  the  bank  at  the  time  the  first  shot  was  fired.  He 
did  not  know  at  first  what  the  sound  was, — thought  possibly 
it  was  the  explosion  of  an  automobile  tire ;  that  just  about 
that  time  a  man  came  to  the  window  in  the  second  room 
from  the  front  of  the  bank  and  looked  out  towards  Liberty 
street  and  then  went  back  across  the  lobby  of  the  bank  to 
the  other  side.  He  testified  that  immediately  after  he  saw 
this  man  come  to  the  window,  witness  climbed  onto  the 
iron  railing  and  looked  into  the  window  and  from  this  point 
saw  the  man  cross  the  bank  lobby  and  go  into  Mead's  room. 
As  we  understand  his  testimony,  Hogan  got  down  from  the 
railing  shortly  and  was  standing  on  the  sidewalk  when  he 
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heard  two  shots  fired  in  quick  succession  within  the  bank. 
Then  he  climbed  upon  the  railing  again  to  look  into  the 
bank.  He  testified  that  he  saw  smoke  beyond  the  cages  and 
somebody  stooping  down  near  the  table  in  Mead's  room, 
with  his  back  towards  the  window  through  which  witness 
was  looking ;  that  shortly  after  the  man  rose  up  and  seemed 
to  go  into  the  space  back  of  the  cages;  that  a  little  while 
later  he  went  to  the  front  door  with  his  hands  in  his  pock- 
ets. He  testified  that  this  man  whom  he  saw  go  to  the 
door,  and  who  had  theretofore  come  to  the  window,  was 
plaintiff  in  error;  that  when  he  first  saw  him  at  the  win- 
dow on  the  Liberty  street  side  of  the  bank  there  was  no 
disarrangement  of  his  collar  or  clothing  but  when  he  saw 
him  go  to  the  door  later  his  collar  was  unbuttoned.  Sev- 
eral of  the  witnesses  who  looked  in  through  the  windows 
immediately  adjoining  the  front  doors  on  Jefferson  street 
testified  that  they  could  see  a  part  of  the  space  in  Strause's 
room  and  also  in  Mead's  room,  some  of  them  testifying 
that  they  could  see  at  least  two-thirds,  longitudinally,  of 
the  table  or  desk  situated  in  the  center  of  Mead's  room  and 
most  of  the  entire  width  of  the  cage  back  of  Mead's  room, 
and  that  they  saw  no  one  at  any  time  in  either  of  these 
rooms,  although  some  of  them  testified  they  saw  plaintiff 
in  error  come  from  Mead's  room  or  the  lobby  to  the  front 
entrance  and  let  in  police  officer  Couch  some  minutes  after 
the  last  two  shots  were  fired  within  the  bank.  All  the  wit- 
nesses who  were  around  the  bank  testified  that  the  second 
and  third  shots  were  fired  in  the  bank, — some  of  them  did 
not  know  in  what  part, — ^and  others  testified  that  the  shots 
were  from  the  back  part  of  the  bank. 

Two  tailors  conducted  a  clothes  cleaning  and  pressing 
establishment  in  the  basement  under  the  rear  of  the  bank. 
They  stated  that  they  were  in  their  place  of  business  Sun- 
day morning,  December  23,  and  between  eleven  and  twelve 
o'clock  they  heard  sounds  of  feet  in  the  bank  above,  which 
appeared  as  if  there  was  scuffling  going  on;  that  about  the 
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same  time  they  heard  a  shot  fired ;  that  they  both  left  tlieir 
place  and  went  up-stairs  onto  the  Liberty  street  sidewalk, 
and  a  short  time  afterwards  they  heard  two  more  shots  fired 
in  quick  succession.  Mrs.  Sweeney  also  testified  that  after 
the  two  shots  were  fired  she  heard  what  she  thought  sounded 
like  a  body  slipping  or  falling  to  the  floor. 

While  the  shooting  took  place  in  the  bank  someone  no- 
tified the  police  authorities,  and  police  officer  Couch  came  in 
an  automobile  about  seven  or  eight  minutes  after  the  shots 
were  fired.  He  went  to  the  front  door  on  Jefferson  street 
and  rattled  it  and  plaintiff  in  error  let  him  in.  The  officer 
inquired  what  was  the  matter,  and  plaintiff  in  error  said 
he  had  some  trouble  with  one  of  the  men, — "He  got  me 
first."  This  police  officer  was  admitted  to  the  bank  about 
1 1 145  o'clock.  He  was  not  told  by  plaintiff  in  error  that 
Mead  was  shot  until  after  the  officer  had  seen  the  body  of 
Mead  lying  behind  the  two  middle  cages.  Shortly  after  offi- 
cer Couch  was  let  in  officer  Claudin  came  to  tlie  door,  and 
on  the  direction  of  officer  Couch  plaintiff  in  error  let  him 
into  the  bank.  Officer  Claudin  asked  him,  "What  is  the 
trouble?"  and  the  answer  was,  "I  had  some  trouble  with 
the  cashier."  Upon  being  asked  what  the  trouble  was,  he 
said,  "Me  and  my  cashier  had  trouble  and  he  tried  to  get 
me;  I  got  him  first,"  or,  "I  shot  him."  On  entering  the 
bank  these  officers  found  no  one  there  but  plaintiff  in  error 
and  the  body  of  Mead.  Mead's  chair  was  in  its  usual  place 
on  the  side  of  his  desk  opposite  from  the  door  opening 
from  the  lobby  into  his  room.  When  asked  by  one  of  the 
officers  where  his  gun  was,  plaintiff  in  error  directed  him 
to  where  it  was  lying  on  a  table  in  the  rear  of  the  cages. 
They  found  no  injuries  or  scratches  of  any  kind  on  plaintiff 
in  error's  person,  but  they  observed  a  blood  spot  on  his 
right  hand  and  another  on  his  vest,  and  a  smutty  spot,  not 
of  blood,  on  his  collar.  Dr.  Weil,  a  physician,  was  immedi- 
ately called  and  came  in  shortly  thereafter  and  found  that 
Mead  was  dead.     The  officers  found  the  collar  of  plaintiff 
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in  error  disarranged,  and  with  their  assistance  he  fixed  his 
collar  and  necktie.  On  the  inside  of  his  collar  there  was  a 
mark  of  a  finger-print,  which,  it  is  conceded  by  his  counsel, 
was  the  print  of  one  of  the  fingers  from  Strause's  right  hand. 
An  examination  of  the  bank  by  the  officers  and  others 
disclosed  that  a  bullet  had  entered  the  wall  in  the  partition 
farthest  away  from  the  bank  lobby,  immediately  back  of 
the  rear  end  of  Mead's  desk,  about  two  inches  to  the  left 
of  where  the  edge  of  the  door  came  when  open  from  Mead's 
room  to  the  space  back  of  the  cages.  This  bullet  had  en- 
tered the  wall  about  the  height  of  a  man's  head  if  sitting 
in  a  chair.  The  testimony  tends  to  show  that  it  entered 
the  wall  at  jm  angle  as  if  fired  from  the  direction  of  Jef- 
ferson street,  angling  towards  the  rear  of  the  bank.  The 
evidence  also  tends  to  show  that  there  were  some  blood 
specks,  very  small,  around  this  bullet  hole,  and  that  small 
bits  of  flesh  or  muscle  tissue  were  found  on  the  edge  of 
the  door  just  adjoining  or  near  the  bullet  hole  and  a  small 
blood  speck  was  found  upon  the  floor  near  Mead's  desk. 
Along  the  Fulton  street  wall  of  the  bank,  in  the  space  back 
of  the  cages,  after  passing  through  the  door  from  Mead's 
room,  were  several  articles  of  furniture,  among  others  a  fil- 
ing case  for  letters,  a  typewriter  desk  and  another  steel  fil- 
ing case.  The  officers  found  on  examining  the  bank,  after 
passing  through  the  door  from  Mead's  room  into  this  space, 
that  there  was  blood' on  this  door  jamb  and  along  the  wall 
and  on  the  articles  of  furniture,  including  the  filing  cases, 
next  to  the  Fulton  street  wall,  and  on  the  floor  about  where 
Mead's  body  lay  there  were  large  pools  of  blood.  They 
also  found  a  nickel-plated  revolver  lying  on  the  floor  near 
Mead's  right  hand  and  a  portion  of  his  glasses  or  spectacles. 
They  also  found  a  second  bullet  buried  in  the  Fulton  street 
wall  of  the  bank,  about  opposite  where  Mead's  body  lay 
and  about  seven  feet  above  the  floor.  A  mark  on  the  wall 
farther  back  towards  the  rear,  higher  up  from  the  floor,  in- 
dicated that  the  third  bullet  had  struck  there  and  glanced  off 
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and  hit  the  steel  vault  in  the  rear  of  the  building.  This 
bullet  was  found  on  the  floor  near  the  vault.  The  second 
bullet  which  struck  the  wall  near  Mead's  body  was  dug  out 
of  the  wall.  All  three  of  these  bullets  were  offered  in  evi- 
dence by  the  State.  The  evidence  shows  that  one  of  them 
had  been  fired  from  the  Smith  &  Wesson  nickel-plated  re- 
volver and  the  otlier  two  had  been  fired  from  the  Colt  re- 
volver. The  testimony  tended  to  show  that  some  of  the 
blood  marks  on  the  wall  had  the  appearance  of  having  been 
made  with  a  bloody  hand.  Two  revolvers  were  found  in 
the  bank — one  a  nickel-plated  Smith  &  Wesson  revolver  and 
the  other  a  blue-steel  Colt  revolver.  The  nickel-plated  one 
that  was  found  near  Mead's  right  hand  was  picked  up  by 
Dr.  Weil  when  he  examined  the  body,  and  it  was  found 
that  one  of  the  cartridges  had  been  exploded. 

On  the  post-mortem  examination  held  on  Mead's  body 
the  Sunday  evening  of  his  death  it  was  found  that  one  bul- 
let had  entered  the  right  temple  and  passed  down  through 
the  lower  left  eyelid.  Another  bullet  had  entered  the  lip 
below  the  right  nostril  and  came  out  at  the  back  of  the 
neck  two  inches  to  the  left  of  the  median  line.  Mead  wore 
glasses.  The  left  lens  was  broken.  A  piece  of  it  was  found 
in  the  left-hand  drawer  of  his  desk. 

No  one  saw  the  homicide  except  plaintiff  in  error  and 
the  deceased.  The  only  direct  testimony  as  to  how  the 
tragedy  occurred  is  that  of  the  accused.  He  testified  that 
about  three  weeks  before  the  shooting  Mead  told  him  that 
some  of  his  friends  contemplated  organizing  a  bank  in 
Peoria  with  $400,000  capital  and  wanted  Mead  to  be  presi- 
dent of  it,  and  had  also  suggested  to  him  the  re-organiza- 
tion of  the  State  Trust  and  Savings  Bank  with  $400,000 
capital  stock.  At  that  time  the  capital  stock  of  this  bank 
was  $200,000,  of  which  the  testimony  shows  Mead  owned 
about  300  shares  and  plaintiff  in  error  150  shares,  and  also 
that  each  of  them  perhaps  controlled  some  additional  shares. 
Plaintiff  in  error  testified  that  in  the  conversation  about 
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re-organizing  with  increased  capital  Mead  asked  him  if  he 
would  sell  his  stock.    He  replied  that  he  had  never  thought 
about  selling ;  that  when  he  took  the  management  as  presi- 
dent the  bank  was  in  bad  condition ;  that  he  had  sacrificed 
a  great  deal,  both  in  time  and  money,  in  building  the  in- 
stitution up  to  where  it  was,  and  now,  when  it  had  reached 
the  point  where  it  had  the  confidence  of  the  community  and 
where  it  was  recognized  as  a  success,  he  didn't  know  what 
to  say  about  selling  the  stock ;  that  Mead  said  the  proposed 
re-organization  would  be  a  big  thing  for  him  (Mead)  and 
offered  accused  $200  per  share  for  his  stock;  that  plaintiff 
in  error  replied  that  that  was  more  than  it  was  worth,  the 
book  value  of  the  stock  being  about  $145;  that  Mead  said 
he  knew  that,  but  the  proposition  of  re-organization  meant 
so  much  to  him  that  he  was  willing  to  give  that  price  to 
plaintiff  in  error.    The  evidence  shows  that  plaintiff  in  er- 
ror then  owned  and  conducted  six  cigar  stores  in  Peoria. 
Plaintiff  in  error  further  testified  that  Mead  told  him  that 
he  (plaintiff  in  error)  had  other  business  he  could  give  his 
attention  to,  and  that  he  replied  that  he  had  not  for  years 
taken  an  active  part  in  the  management  of  his  other  busi- 
ness but  had  devoted  practically  all  his  time  and  efforts  to 
the  bank ;  that  after  considerable  more  talk  about  the  mat- 
ter Mead  asked  him  when  he  could  give  him  an  answer,  and 
he  promised  he  would  do  so  the  latter  part  of  the  week; 
that  Mead  inquired  as  to  the  proposition  in  the  following 
week,  and  plaintiff  in  error  told  him  there  were  a  number 
of  things  he  had  to  consider, — one  of  them,  that  at  his  per- 
sonal solicitation  a  number  of  men  had  invested  their  money 
in  the  bank  stock  and  that  he  would  not  feel  like  selling  his 
stock  at  the  price  offered  unless  these  men  w,ere  given  an 
opportunity  to  sell  on  the  same  basis;   that  Mead  said  he 
could  not  do  that, — that  he  was  not  interested  in  the  other 
stock, — and  then  offered  to  pay  plaintiff  in  error  $220  a 
share  for  his  stock ;  that  he  asked  plaintiff  in  error  to  think 
the  matter  over  for  a  day  or  two  and  let  him  know,  as  he 
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wanted  some  time  to  raise  the  money ;  that  the  matter  was 
not  mentioned  again  until  the  morning  of  the  homicide. 

Plaintiff  in  error  testified  that  about  a  week  or  two  be- 
fore the  homicide  he  discovered  that  the  deceased  was  en- 
gaged in  some  transactions  in  connection  with  the  bank 
which  in  his  judgment  were  not  legitimate  banking  trans- 
actions; that  Mead  and  his  father-in-law  were  dealing  in 
United  States  Steel  Company  stock  on  margins,  with  funds 
drawn  out  of  the  bank  on  the  notes  of  the  father-in-law; 
that  the  notes  read  six  per  cent  interest,  but  that  Mead  had 
written  a  letter  to  his  father-in-law  that  they  could  be  paid 
on  a  basis  of  five  per  cent;  that  plaintiff  in  error  had  dis- 
covered these  facts  from  a  carbon  copy  of  a  letter  on  file, 
written  by  Mead  to  his  father-in-law ;  that  Mead  was  also 
a  stockholder  in  the  Pinkerton  Motor  Company  of  Peoria, 
and  that  plaintiff  in  error  had  discovered  that  he  had  been 
permitting  that  company  to  take  from  the  bank  the  bills  of 
lading  the  bank  had  received,  with  drafts  attached,  without 
requiring  the  drafts  to  be  first  paid  and  only  taking  in  pay- 
ment of  the  drafts  checks  of-  the  Pinkerton  Motor  Com- 
pany. Plaintiff  in  error  testified  that  he  had  found  that 
Mead  would  release  the  bill  of  lading  to  the  motor  com- 
pany, take  its  check  and  pin  it  to  the  draft  and  carry  the 
check ;  that  the  week  before  the  homicide  there  were  thir- 
teen such  checks  pinned  to  drafts  where  the  bills  of  lading 
had  been  released,  amounting  to  some  $5000  or  $6000 ;  that 
some  year  and  a  half  before  the  homicide  Mead  and  plain- 
tiff in  error  had  bought  from  brokers  in  Oklahoma  some 
notes  secured  by  mortgages  on  land  in  that  State;  that 
they  borrowed  the  money  to  pay  for  them  from  the  First 
National  Bank  of  Peoria  and  put  up  the  Oklahoma  notes 
and  mortgages  as  security;  that  one  of  these  mortgages 
was  called  the  Gamblin  loan;  that  plaintiff  in  error  and 
Mead  had  objected  to  some  informality  in  the  execution  of 
the  mortgage,  and  the  Oklahoma  brokers  had  sent  a  draft 
for  $1377.60  to  take  up  the  Gamblin  note  and  mortgage, 
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the  draft  being  payable  to  the  State  Trust  and  Savings 
Bank,  the  brokers  requesting  the  return  of  the  Gamblin 
papers  to  them.  Plaintiff  in  error  testified  that  Mead  col- 
lected this  draft  by  having  issued  to  himself  a  cashier's 
check  of  the  State  Trust  and  Savings  Bank,  and  the  Gam- 
blin papers  were  still  in  the  possession  of  the  First  National 
Bank  as  a  part  of  the  collateral  to  secure  the  loan  and  re- 
mained there  for  more  than  a  year;  that  later  the  Okla- 
homa brokers  had  sent  another  mortgage  for  the  same 
amount  as  the  Gamblin  loan  and  wrote  to  the  State  Trust 
and  Savings  Bank,  with  whom  they  apparently  thought  they 
were  dealing  directly,  giving  it  an  option  of  taking  it  and 
returning  the  draft  and  the  Gamblin  loan ;  that  Mead  had 
placed  the  new  mortgage,  with  the  correspondence,  in  one 
of  the  boxes  of  the  bank,  and  plaintiff  in  error  had  not  dis- 
covered until  a  week  before  the  homicide  that  the  bank  had 
received  the  money  to  take  up  the  Gamblin  loan,  although 
the  money  for  this  had  been  received  by  Mead  more  than 
a  year  before. 

Plaintiff  in  error  further  testified  that  because  of  these 
transactions  of  Mead's,  which  he  deemed  irregular  and  not 
good  banking,  he  made  up  his  mind  that  Mead  should  be 
deposed  from  the  office  of  cashier ;  that  he  had  spoken  to 
two  of  the  directors  about  the  matter  and  intended  to  take 
the  matter  up  with  the  entire  board  and  stockholders ;  that 
on  the  morning  of  the  homicide  when  he  went  to  the  bank 
he  did  not  know  that  anyone  else  was  there ;  that  he  went 
to  prepare  advertising  for  the  Christmas  savings  accounts, 
which  he  had  been  for  some  time  making  a  special  feature 
in  the  work  of  the  bank ;  that  he  unlocked  the  front  doors 
on  Jefferson  street,  re-locked  the  doors  and  put  the  keys 
in  his  overcoat  pocket,  and  then  went  into  the  bank  and 
through  the  swinging  door  or  gate  into  Mead's  room ;  that 
Mead  was  sitting  at  his  desk ;  that  they  exchanged  morn- 
ing greetings  and  then  plaintiff  in  error  passed  through  the 
corridor  back  of  the  cages  to  the  directors'  room  in  the  rear 
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of  the  bank;  that  he  took  off  his  overcoat  and  left  it,  with 
the  keys  in  the  pocket,  in  that  room;  that  he  had  at  that 
time  a  Colt's  revolver  in  his  pocket,  which  he  also  left  in 
his  overcoat  pocket  in  the  directors'  room;  that  he  then 
returned  to  Mead's  room,  and  after  some  conversation 
about  the  advertising  matter  for  the  Christmas  savings  ac- 
counts plaintiff  in  error  said  that  he  would  prepare  the  copy 
for  the  Monday's  advertising;  that  he  started  into  his 
room,  which  immediately  joined  Mead's  toward  the  front 
of  the  bank,  and  Mead  asked  him  what  he  was  going  to  do 
about  the  proposition  to  sell  his  stock ;  that  he  replied  that 
he  was  not  going  to  do  anything;  that  he  would  not  sell 
unless  all  the  stockholders  were  given  an  opportunity  to  sell 
on  the  same  basis;  that  Mead  said  he  was  not  after  their 
stock  but  wanted  plaintiff  in  error's;  that  he  wanted  con- 
trol of  the  bank  and  was  going  to  get  it;  that  plaintiff  in 
error  then  told  Mead  that  he  wanted  his  resignation  be- 
cause he  had  been  doing  certain  things  that  were  irregular, 
and  that  if  he  did  not  get  the  resignation  he  would  take 
the  matter  up  with  the  directors,  and  if  they  didn't  sustain 
him  he  would  go  direct  to  the  stockholders;  that  he  told 
Mead  of  the  transactions  which  he  discovered  which  he 
considered  objectionable,  and  that  Mead  replied  that  the 
charges  as  to  these  transactions  were  not  true;  that  plain- 
tiff in  error  said  they  were  true,  and  then  referred  to  what 
he  called  gambling  in  United  States  Steel  Company  stock 
and  the  letter  to  the  father-in-law  as  to  the  interest  rate 
on  the  notes ;  that  Mead  replied  to  this  charge  that  "it  was 
a  damn  lie;"  that  plaintiff  in  error  then  stepped  to  the 
letter  file  in  the  rear  of  the  cages  and  took  out  a  copy  of 
the  letter  in  question  that  Mead  had  written  to  his  father- 
in-law  and  put  it  in  his  pocket  and  said  to  Mead  that  he 
had  the  evidence  and  would  present  it  to  the  board  of  di- 
rectors ;  that  he  then  started  toward  the  rear  of  the  bank, 
when  Mead  rushed  upon  him,  grabbed  him  and  shoved 
him  against  the  steel  cabinet  next  to  the  Fulton  street  wall. 
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about  opposite  the  second  cage  from  the  front.  The  Smith 
&  Wesson  nickel-plated  revolver  that  was  found  near  de- 
ceased's right  hand  was  kept  for  the  use  of  the  bank  offi- 
cials in  the  second  cage,  on  a  shelf  below  the  window  which 
opened  onto  the  lobby.  Plaintiff  in  error  further  testified 
that  as  soon  as  Mead  grabbed  him  he  turned  and  grabbed 
Mead  by  the  coat  collar;  that  Mead  reached  into  the  sec- 
ond cage,  which  they  were  back  of,  and  got  hold  of  the 
nickel-plated  gun  and  then  demanded  the  copy  of  the  let- 
ter ;  that  while  they  were  struggling  the  revolver  was  dis- 
charged; that  plaintiff  in  error  cried  out,  "Berne!  don't! 
don't !  don't !"  that  after  some  scuffling  he  threw  Mead  to 
the  floor  near  the  door  to  the  second  cage  and  ran  back  to 
the  directors'  room  to  secure  his  revolver  from  his  over- 
coat and  stood  there  listening  and  watching  for  Mead; 
that  he  could  not  hear  or  see  him  and  then  went  cautiously 
by  the  door  on  the  Liberty  street  side  into  the  lobby ;  that 
his  collar  was  then  loose  and  sticking  up  and  he  pushed  it 
down ;  that  not  seeing  or  hearing  Mead  he  put  his  gun  in 
his  right  trousers'  pocket  when  he  had  reached  the  middle 
of  the  lobby  and  started  to  the  front  of  the  bank  and  saw 
Mead  sitting  at  his  desk ;  that  Mead  asked  him  not  to  leave 
and  said  he  wanted  to  speak  to  him;  that  plaintiff  in  er- 
ror continued  on  to  the  front,  passed  through  the  vestibule 
doors,  felt  for  his  keys,  discovered  he  did  not  have  them, 
and  started  back;  that  when  he  got  into  the  lobby  Mead 
asked  him  to  come  into  his  office  and  said  he  wanted  to  talk 
the  matter  over  with  plaintiff  in  error  and  fix  things  up. 
Plaintiff  in  error  testified  that  in  response  to  this  request 
he  stepped  into  Mead's  office  from  the  lobby  and  stood  fac- 
ing the  end  of  Mead's  desk  towards  Jefferson  street,  with 
his  back  to  the  partition  wall  between  Mead's  room  and 
the  conference  room;  that  he  then  asked  Mead  what  he 
wanted  to  do,  and  Mead  answered,  "First,  I  want  that  let- 
ter;" that  plaintiff  in  error  told  him  he  could  not  have  it; 
that  Mead  swore  he  would  have  it,  whirled  in  his  chair, 
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pulled  the  desk  drawer  at  his  left  open  and  grabbed  a  re- 
volver from  the  drawer ;  that  as  Mead  raised  the  gun  out 
of  the  drawer  plaintiff  in  error  fired  at  him  and  "ducked" 
down  at  the  end  of  the  desk  and  fired  again,  and  then  stayed 
there  watching  Mead;  that  Mead  got  up  and  went  through 
the  doorway  into  the  space  in  the  rear  of  the  cages,  where 
plaintiff  in  error  could  hear  him  moving  about;  that  he 
saw  Mead  stumble  back  from  the  wall  and  rushed  to  him ; 
that  just  as  plaintiff  in  error  reached  him  Mead  threw  his 
hands  to  his  face  and  sank  to  the  floor;  that  plaintiff  in 
error  ran  over  to  him  and  called  "Berne !  Berne  !'*  that  just 
then  there  was  a  rattling  noise  at  the  front  door;  that  he 
started  to  the  door,  and  remembering  that  he  did  not  have 
his  keys  returned  to  get  them,  passing  through  the  space  at 
the  back  of  the  cages  to  the  directors'  room  and  obtained 
his  keys  from  his  overcoat  pocket ;  that  he  then  went  back 
through  the  space  back  of  the  cages  to  the  front  door  and 
saw  officer  Couch  at  the  door  and  opened  the  door  and  let 
him  in;  that  he  carried  away  with  him  in  his  pocket  the 
copy  of  the  letter  written  by  Mead  to  his  father-in-law, 
which  was  offered  and  received  in  evidence.  Plaintiff  in 
error  testified  that  the  reason  he  came  to  have  the  revolver 
in  his  overcoat  pocket  that  Sunday  when  he  went  to  the 
bank,  was  because  when  he  made  the  rounds  of  his  cigar 
stores  on  the  previous  Saturday  night  he  carried  the  money 
received  from  these  stores  home  with  him  and  took  the 
revolver  from  one  of  these  stores  as  a  protection,  intending 
to  return  it  to  the  store  next  day.  This,  briefly,  is  the  sub- 
stance of  the  testimony  of  the  homicide  as  given  by  plaintiff 
in  error. 

It  is  argued  strenuously  by  counsel  for  plaintiff  in  error 
that  the  evidence  in  the  record  does  not  establish  the  guilt 
of  plaintiff  in  error  beyond  a  reasonable  doubt,  and  that 
this  court  ought  to  reverse  the  judgment  of  the  trial  court 
on  that  account  if  for  no  other.  We  shall  not  attempt  to 
discuss  in  detail  the  various  arguments  and  theories  of  the 
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different  counsel  in  this  proceeding.  A  brief  reference  to 
some  of  them,  however,  may  not  be  out  of  place,  in  order 
that  it  may  be  understood  that  we  have  taken  into  consid- 
eration all  of  these  different  questions  in  reaching  a  con- 
clusion on  this  branch  of  the  case. 

It  is  argued  by  counsel  for  plaintiff  in  error  that  all  of 
the  circumstances  as  shown  by  the  proof,  including  the  tes- 
timony of  the  boy,  Hogan,  and  the  other  witnesses  who 
attempted  to  look  through  the  windows,  corroborate  the 
testimony  of  plaintiff  in  error  as  to  how  the  homicide  took 
place.  It  may  be  said  in  this  connection  that  the  testimony 
of  the  boy  does  not  in  every  way  corroborate  that  of  plain- 
tiff in  error,  for  plaintiff  in  error  contends  that  he  fired 
the  fatal  shots  while  he  was  standing  or  stooping  near  the 
Jefferson  street  end  of  Mead's  desk,  while  the  boy  testified 
that  just  after  the  shots  were  fired  he  saw  plaintiff  in  error 
stooping  over  Mead's  desk,  with  his  back  not  towards  Jef- 
ferson street  but  toward  Liberty  street,  and  that  he  did  not 
see  anyone  else  in  Mead's  room  at  that  time. 

Counsel  for  the  State  argue  just  as  earnestly  that  the 
evidence  shows  conclusively,  beyond  a  reasonable  doubt, 
that  plaintiff  in  error's  story  as  testified  to  is  untrue  and 
that  he  was  the  aggressor  in  the  physical  conflict  which  re- 
sulted in  the  death  of  Mead ;  that  plaintiff  in  error's  story 
is  unreasonable  and  contradictory  in  many  particulars. 
They  argue  from  the  testimony  of  expert  physicians  that 
the  effect  of  the  two  wounds  received  by  deceased  would 
be  of  such  a  nature  as  to  make  it  a  physical  impossibility 
for  Mead  to  have  walked,  after  they  were  made,  from  his 
chair  in  his  room  back  into  the  space  behind  the  cages  and 
for  some  distance  along  the  wall  until  he  reached  the  third 
cage,  where  he  fell  and  where  his  body  was  found.  While 
it  is  true  that  some  of  the  physicians  testified  to  that  effect, 
some  also  testified  that  it  was  mere  speculation  as  to  how 
far  a  man  could  walk  after  receiving  such  wounds.  Coun- 
sel for  the  State  also  argue  that  if  plaintiff  in  error's  story 
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is  true,  the  blood  from  the  wounds  made  by  the  revolver 
shots,  if  Mead  had  walked  the  distance  that  plaintiff  in 
error  testified  to,  would  have  saturated  his  clothing  much 
farther  down  his  body  than  it  actually  did;  that  the  evi- 
dence shows  that  Mead  bled  profusely,  and  that  only  the 
upper  parts  of  his  underclothing  and  the  clothing  about  his 
neck  were  in  any  way  saturated  with  the  blood.  The  tes- 
timony of  the  physicians  is  to  the  effect  that  the  wound 
through  the  forehead  would  not  necessarily  have  caused  his 
death;  that  the  wound  which  entered  through  the  upper 
lip  was  the  mortal  one,  and  the  State  therefore  argues  that 
in  view  of  the  facts  in  this  case,  considering  especially  the 
blood  stains  on  the  articles  near  the  wall  in  the  space  back 
of  the  cages,  the  wound  through  the  forehead  must  have 
been  made  first,  and  that  before  the  second  was  made 
through  the  lip  Mead  must  have  walked  from  his  chair 
through  the  door  in  the  rear  of  his  room  and  along  the 
wall,,  and  that  the  second  shot  must  have  been  fired  behind 
the  cages,  and  they  argue  in  support  of  this  theory  that  no 
witnesses  testified  that  they  heard  any  shots  they  thought 
were  from  the  front  of  the  bank,  and  that  some  of  the  wit- 
nesses testified  that  the  second  and  third  shots  were  fired 
from  the  back  part  of  the  bank. 

We  shall  not  attempt  to  discuss  in  detail  or  express  our 
opinion  with  reference  to  the  conclusion  that  should  be 
reached  on  any  of  these  theories,  nor  shall  we  attempt  to 
reach  a  conclusion  from  the  evidence  as  to  which  one, — the 
deceased  or  plaintiff  in  error, — was  the  aggressor  in  the 
conflict  that  caused  Mead's  death ;  or  whether  the  testimony 
of  plaintiff  in  error  as  to  the  discussion  about  the  sale  of 
his  stock  was  more  reasonable  than  the  theory  contended 
for  by  the  State;  or  whether  it  was  shown  from  the  rec- 
ord that  Mead  was  in  a  situation  to  control  a  majority  of 
the  stock  and  elect  a  board  of  directors  and  become  presi- 
dent in  place  of  Strause;  or  whether  the  story  of  Strause 
is  reasonable  as  to  the  cause  of  the  shooting  being  his  tak- 
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ing  possession  of  a  copy  of  a  letter  which  Mead  had  writ- 
ten to  the  father-in-law,  when  the  testimony  of  the  sten- 
ographer who  wrote  this  letter  is  to  the  effect  that  Mead's 
private  correspondence  was  not  kept  in  the  letter  file  from 
which  plaintiff  in  error  testified  he  obtained  this  copy  but 
was  kept  in  Mead's  private  letter  file;   or  whether  his  tes- 
timony that  Mead  was  so  aroused  over  the  taking  of  this 
copy  of  a  letter  was  unreasonable,  in  view  of  the  fact  that 
the  stenographer  had  preserved  her  shorthand  notes  and  the 
evidence  shows  she  had  them  at  the  time  of  the  trial.    We 
express  no  conclusion  as  to  the  State's  contention  that  Mead 
was  aware  that  she  kept  her  notes  and  would  not  get  into 
a  mortal  conflict  with  Strause  because  he  would  not  give 
up  the  copy  of  the  letter  when  the  letter  could  be  easily  re- 
produced from  notes ;  nor  as  to  the  State's  claim  as  to  the 
impossibility  of  the  truth  of  plaintiff  in  error's  testimony 
that  during  the  first  struggle  behind  the  cages  Mead  reached 
over  into  the  second  cage  and  obtained  the  nickel-plated 
Smith  &  Wesson  revolver,  which  he  tried  to  use;    that  it 
would  be  an  utter  impossibility  for  Mead  to  obtain  this 
revolver  while  he  was  in  such  a  struggle,  in  view  of  the 
distance  from  where  it  was  kept,  in  the  front  of  the  cage, 
to  the  space  back  of  the  cages,  when  they  were  struggling; 
nor  as  to  the  reasonableness  or  unreasonableness  of  plaintiff 
in  error's  testimony  that  in  this  struggle  he  threw  Mead 
upon  the  floor,  when  the  evidence  shows  that  Mead  was 
physically  a  larger  and  stronger  man ;  nor  as  to  the  alleged 
unreasonableness  of  the  plaintiff  in  error's  testimony  as  to 
his  attempt  to  go  back  through  the  bank  after  he  obtained 
his  pistol   from  the  directors'  room,  when,  if  Mead  had 
made  the  murderous  attempt  upon  him  that  he  testified  to, 
he  could  have  telephoned  from  the  directors'  room  for  as- 
sistance, or  could  even  have  gotten  out  of  the  rear  of  the 
bank  without  in  any  way  jeopardizing  his  safety.    Neither 
do  we  express  any  conclusion  as  to  the  alleged  unreason- 
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ableness  of  his  testimony  that  Mead  was  not  shot  until  after 
the  struggle  back  of  the  cages  in  which  they  first  engaged, 
in  the  light  of  the  testimony  of  several  witnesses  that  they 
heard  moans  or  cries  of  someone  crying  out  as  if  in  deep 
distress  after  the  first  shot  was  fired ;  or  the  alleged  unrea- 
sonableness of  plaintiff  in  error's  testimony  in  view  of  the 
further  fact  that  the  Smith  &  Wesson  nickel-plated  revolver 
was  found  within  eight  or  ten  inches  of  the  deceased's  right 
hand,  or  the  contention  that  such  fact  would  be  unbeliev- 
able if  the  story  of  plaintiff  in  error  is  true  that  Mead,  just 
before  he  was  shot,  took  this  revolver  out  of  the  drawer 
in  his  desk.  The  State  argues  that  plaintiff  in  error  testi- 
fied he  struck  something  with  his  foot  as  he  went  through 
the  door  at  the  rear  of  Mead's  room  after  the  fatal  shoot- 
ing and  knocked  it  farther  along  in  the  space  back  of  the 
cages,  and  that  he  thus  accounts  for  the  revolver  being  found 
near  Mead's  body  instead  of  near  the  rear  door  of  his  room. 
Neither  shall  we  attempt  to  argue  with  reference  to  the  rea- 
sonableness or  unreasonableness  of  the  theories  of  counsel 
for  the  State  and  for  plaintiff  in  error  as  to  the  three  bul- 
lets, and  the  evidence  given  by  the  police  officers,  which  it 
is  claimed  by  counsel  for  plaintiff  in  error  was  contradictory 
as  to  these  bullets,  but  which  counsel  for  the  State  claim 
was  not  contradictory  but  only  seemingly  in  conflict  because 
of  the  misconstruction  put  upon  their  testimony  by  counsel 
for  plaintiff  in  error.  There  is  also  argument  by  both  coun- 
sel as  to  the  apparent  unreasonableness  and  conflict  in  cer- 
tain testimony  which  we  deem  it  unnecessary  to  refer  to. 
Counsel  for  plaintiff  in  error  rely  strongly  upon  what 
they  claim  the  record  shows,  that  plaintiff  in  error  was  the 
only  person  to  testify  to  the  actual  facts  as  to  the  homi- 
cide and  has  not  been  contradicted  by  anyone,  and  argue 
that  therefore  the  court  and  jury  were  bound  to  believe  his 
testimony.  This  does  not  necessarily  follow.  (See  the  rea- 
soning of  this  court  on  this  subject  in  People  v.  Morris,  254 
I^^-  559)     Then,  too,  the  jury  might  have  believed, — and 
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it  was  their  province  to  pass  upon  this  question, — that  the 
story  of  plaintiff  in  error  was  so  improbable  as  to  justify 
it  in  being  disregarded  by  them,  or  that  it  was  contradicted 
by  the  facts  and  circumstantial  evidence  shown  in  the  rec- 
ord. (People  V.  Davis,  269  III.  256,  and  authorities  there 
cited.)  We  have  given  all  these  matters  consideration  on 
this  branch  of  the  case  in  connection  with  all  the  other  evi- 
dence in  the  record,  and  have  reached  the  conclusion  that 
these  questions  were  all  such  that  they  should  be  submitted 
to  and  passed  upon  by  the  jury.  We  do  not  express  any 
further  opinion  as  to  the  evidence  except  to  say  that  while 
it  was  peculiarly  of  such  character  that  the  question  of  the 
guilt  or  innocence  should  rest  with  the  jury,  the  rulings  of 
the  court  on  the  legal  questions  involved  should  have  been 
accurate. 

Several  other  errors  are  assigned  as  grounds  for  reversal 
of  the  judgment,  among  them  the  action  of  the  trial  court 
in  refusing  to  admit  certain  evidence,  the  giving  and  re- 
fusing of  instructions,  and  in  denying  the  motion  for  new 
trial  on  the  ground  of  the  misconduct  of  the  jury  during 
the  progress  of  the  trial.  We  shall  take  up  this  last  ques- 
tion first  for  consideration. 

A  large  number  of  affidavits  were  filed  in  support  of 
and  in  opposition  to  the  motion  for  a  new  trial  because 
of  the  misconduct  of  the  jury.  Several  of  these  affidavits 
included  those  of  jurors  who  swore  as  to  certain  alleged 
misconduct  on  the  part  of  the  jury.  These  included  an  af- 
fidavit of  one  McMuUen,  who  was  accepted  tentatively  as 
a  juror  after  he  was  examined  and  remained  with  the  jury 
in  the  custody  of  the  sworn  officers  of  the  court  for  sev- 
eral days  but  was  finally  excused  before  the  jury  was  em- 
paneled and  did  not  serve  as  a  juror  in  the  case.  For  the 
purposes  of  this  discussion  we  deem  it  sufficient  to  say  that 
the  affidavit  of  McMuUen  must  be  considered  and  treated 
the  same  as  the  affidavits  of  those  jurors  who  served  dur- 
ing the  trial. 
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It  has  been  repeatedly  held  by  this  court,  commencing 
with  the  early  decisions  of  Forester  v.  Guard,  Breese,  74, 
and  Browder  v.  Johnson,  id.  96,  down  to  and  including  Sam- 
tary  District  v.  Cidlerton,  147  111.  385,  Marsen  v.  People, 
190  id.  81,  Hayner  v.  People,  213  id.  142,  and  many  others, 
that  an  affidavit  of  a  juror  cannot  be  received  to  impeach 
or  set  aside  his  verdict.  The  reason  for  this  conclusion, 
with  a  review  of  numerous  authorities,  is  given  at  some 
length  in  Sanitary  District  v.  Cullerton,  supra.  In  view  of 
the  long  line  of  decisions  holding,  without  variation,  that 
such  affidavits  are  not  admissible  to  impeach  the  verdict  of 
the  jury,  even  though  in  certain  other  jurisdictions  conflict- 
ing decisions  have  been  reached,  we  do  not  deem  it  neces- 
sary to  review  these  decisions  at  length  and  see  po  reason 
to  depart  from  the  conclusions  there  reached.  Beyond  ques- 
tion, under  the  authorities  in  this  State  the  trial  court  rightly 
held  that  these  jurors'  affidavits  were  not  properly  admis- 
sible in  support  of  the  motion  for  a-  new  trial  to  set  aside 
the  verdict  for  the  misconduct  of  the  jurors. 

By  agreement  of  counsel  on  both  sides  and  the  consent 
of  the  trial  court,  the  jury  were  permitted,  during  the  pro- 
gress of  the  trial,  to  be  taken  for  automobile  rides,  but  the 
court  instructed  the  bailiffs  in  charge  not  to  take  the  jurj*^ 
past  the  bank  building  where  the  homicide  occurred.  In 
taking  these  rides  two  automobiles  were  used,  a  bailiff  rid- 
ing in  each.  Upon  one  occasion  while  they  were  out  thus 
riding,  they  were,  in  violation  of  the  court's  instructions, 
driven  past  the  bank  in  question.  While  there  is  some  con- 
flict in  the  affidavits  as  to  how  rapidly  they  were  going  by 
the  bank  on  that  occasion,  it  is  clear  that  it  was  very  im- 
proper, considering  the  instructions  given  by  the  trial  court, 
for  the  jurors  to  be  taken  past  the  bank  contrary  to  those 
instructions,  but  in  view  of  all  the  facts  found  in  the  record 
on  this  question  we  do  not  think  this  improper  action  on  the 
part  of  the  drivers  of  the  automobiles,  even  though  sanc- 
tioned by  the  bailiffs,  should  require  the  granting  of  a  new 
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trial  on  that  ground  alone.  As  a  general  rule,  the  mere  fact 
that  the  jury  visited  the  place  of  the  crime  will  not  vitiate 
their  verdict,  without  proof  that  they  did  so  for  the  purpose 
of  understanding  the  evidence,  or  conversed  about  the  case, 
or  something  to  show  a  tendency  to  influence.  If  a  verdict 
should  be  set  aside  merely  because  of  an  unauthorized  visit 
by  the  jury  to  the  place  of  the  crime,  without  proof  of 
something  to  show  a  tendency  to  prejudice  the  defendant, 
then,  when  the  offense  was  charged  to  have  been  committed, 
for  instance,  in  the  business  district  around  the  court  house 
square  of  a  county  seat,  the  jury  would  have  to  be  consigned 
to  a  dungeon  to  consider  their  verdict,  lest  they  might  acci- 
dentally see  from  the  court  house  window  some  locality 
mentioned  in  the  testimony.  (See  Commonwealth  v.  Fisher, 
134  Am.  St.  Rep.  1027,  1051,  and  cases  there  cited  in  note.) 
In  this  case  the  record  shows  that  all  the  jurors  were  in 
a  general  way  familiar  with  the  bank  building  before  they 
were  accepted  as  jurors,  some  of  them  testifying  on  their 
voir  dire  that  they  had  been  in  the4)ank,  and  all  of  them 
stated,  as  we  understand  the  record,  that  they  had  been  by 
the  bank  and  were  familiar  with  the  streets  and  the  condi- 
tions of  the  city  surrounding  the  bank  building. 

Bess  Mureen  made  an  affidavit  that  she  was  office  girl 
in  a  dentist's  office  across  the  street  from  the  court  house 
yard ;  that  on  May  18  she  received  a  postal-card  from  juror 
Driscoll  and  a  few  days  later  she  received  another  card; 
that  she  replied  to  the  second  with  a  postal-card  advertise- 
ment for  a  sanitarium,  with  a  message  that  he  was  likely 
to  land  there,  and  every  day  after  that  they  wrote  to  each 
other, — sometimes  several  times  a  day ;  that  some  of  these 
letters  were  sent  through  the  mail  by  both  herself  and  Dris- 
coll and  some  of  them  were  delivered  by  messenger.  She 
does  not  state  in  her  affidavit  that  anything  was  ever  said 
in  any  of  these  letters  by  herself  or  Driscoll  with  reference 
to  the  case,  and  Driscoll  in  a  counter-affidavit  stated  posi- 
tively that  nothing  was  said  in  any  of  these  letters  by  him 
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or  Miss  Mureen  with  reference  to  the  case.  The  two  bail- 
iffs in  charge  of  the  jurors  both  made  affidavits  to  the 
effect  that  no  writing  was  permitted  to  go  into  the  jury 
room  and  nothing  was  allowed  to  go  out  that  referred  in 
any  way  to  the  case;  that  they  read  all  the  writing  that 
went  to  the  jurors  or  was  sent  out  by  them.  It  appears 
from  the  record  that  not  long  after  the  beginning  of  the 
trial  counsel  for  plaintiff  in  error  were  consulted  by  one  of 
th&  bailiffs  with  reference  to  permitting  certain  papers  sent 
by  an  employer  of  one  of  the  jurors  to  be  taken  to  the 
juror,  and  that  counsel  for  plaintiff  in  error  said  there  was 
no  objection  to  it  if  the  bailiff  read  over  such  papers  and 
did  not  find  anything  therein  referring  to  the  case.  It  ap- 
pears further  that  when  the  matter  was  referred  to  the 
State's  attorney  he  objected  to  this  correspondence  from 
the  employer  being  sent  to  the  juror  and  called  up  the  em- 
ployer on  the  telephone,  in  the  presence  of  the  bailiff,  and 
told  him  that  such  papers  could  not  be  sent  to  the  juror. 
Miss  Mureen  in  her  affidavit  also  stated  that  she  had  re- 
peatedly from  her  office  seen  men  and  women  who  were 
strangers  to  her,  stop  on  the  sidewalk  or  in  the  court  house 
yard  under  the  windows  of  the  jury  room  and  carry  on 
conversations  with  different  members  of  the  jury;  that  she 
had  seen  at  least  on  two  occasions  a  brother  of  juror  Dris- 
coll  standing  on  the  ground  and  conversing  with  that  juror 
under  the  window  of  the  jury  room.  There  are  also  affi- 
davits that  when  a  woman  was  taking  pictures  in  the  court 
house  yard  while  the  jury  were  in  their  quarters  on  the 
fourth  floor  of  the  building,  one  of  the  jurors  came  to  the 
window,  and,  seeing  her  thus  engaged,  requested  her  to 
take  their  pictures;  that  they  conversed  back  and  forth 
with  reference  to  that,  and  she  directed  them  how  to  stand 
and  then  took  their  pictures.  A  copy  of  this  picture  is  pre- 
sented in  the  record.  This  woman  also  in  her  affidavit  stated 
that  she  had  at  various  times  observed  persons,  both  men 
and  women,  under  the  jury  windows  conversing  with  mem- 
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bers  of  the  jury ;  that  at  one  time  she  saw  a  woman  have 
a  long  conversation  with  a  juror.  Other  persons  made  affi- 
davits to  seeing  men  and  women  on  numerous  occasions 
on  the  court  house  lawii  talking  to  jurors  who  were  in 
the  windows  of  the  jury  room.  The  proprietor  of  a  cigar  , 
store  opposite  the  court  house  stated  in  his  affidavit  that 
on  at  least  fifteen  different  occasions  he  saw  persons  stand- 
ing in  the  court  house  square,  underneath  the  windows  of 
the  jury  room,  conversing  with  the  jurors;  that  on  other 
occasions  he  heard  jurors  call  to  persons  passing  oq  the 
street,  motioning  and  beckoning  to  them.  Another  affida- 
vit was  filed  to  the  eflFect  that  on  one  occasion  a  man,  a 
woman  and  a  girl  came  in  an  automobile,  walked  to  the 
court  house  and  stood  underneath  the  window  and  carried 
on  a  conversation  of  four  or  five  minutes  with  some  of  the 
jurors.  This  affidavit  also  stated  that  affiant  had  seen  ju- 
rors letting  down  a  string  from  a  window  of  their  quar- 
ters on  the  fourth  floor  and  drawing  up  the  string,  appar- 
ently with  something  attached  thereto.  Another  affidavit 
stated  that  affiant  had  seen  a  brother  of  juror  Driscoll  and 
a  man  named  Smythe  talking  to  juror  Driscoll  from  the 
ground  while  the  juror  stood  in  a  window  on  the  fourth 
floor;  that  Smythe  asked  the  juror,  in  the  hearing  of  affi- 
ant, if  they  wanted  any  tobacco  or  papers;  that  juror  Dris- 
coll said  no,  they  had  all  the  tobacco  and  reading  that  was 
necessary  and  didn't  want  anything  of  that  kind,  and  that 
Smythe  said  if  they  needed  anything  to  let  him  know  and 
he  would  furnish  it.  There  are  also  two  affidavits  to  the 
effect  that  persons  across  the  street  from  the  court  house 
had  seen  a  tall  man  walking,  near  a  certain  juror  and  ap- 
parently talking  with  him  on  one  occasion  when  the  jurors 
were  on  the  street  in  charge  of  the  bailiffs.  Apparently  the 
jurors  on  these  walks  alwkys  took  the  same  relative  posi- 
tions in  the  line,  with  one  of  the  bailiffs  in  front  and  an- 
other in  the  rear  of  the  jurors.  The  jurors  who  were  in 
the  position  in  the  line  named  in  these  affidavits  made  affi- 
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davit  that  no  one  had  thus  talked  to  them.  The  bailiffs 
also  filed  affidavits  that  no  such  action  on  the  part  of  a 
tall  man  with  any  of  the  jurors  took  place.  An  affidavit 
was  made  by  the  county  surveyor  on  behalf  of  the  State 
to  the  effect  that  the  lower  sill  of  the  windows  on  the  fourth 
floor  of  the  court  house  was  a  little  over  48  feet  from  the 
ground,  and  there  were  also  affidavits  to  the  effect  that 
anyone  talking  from  the  ground  to  the  jurors  in  the  fourth 
story  windows  would  have  to  talk  loud  enough  so  his  voice 
could  be  heard,  even  though  the  language  could  not  be 
understood,  in  the  offices  across  the  street  from  the  court 
house  yard.  There  is  nothing  in  any  of  the  affidavits  filed 
in  support  of  the  motion  for  new  trial  which  indicates  that 
anyone  heard,  during  any  of  these  conversations  with  the 
jurors  from  the  ground  while  the  jurors  stood  in  the 
fourth-story  windows  of  the  court  house,  any  statements 
with  reference  to  the  case  on  trial,  and  the  jurors,  outside 
of  juror  Kircher,  all  made  affidavits  that  no  one  from  the 
ground  had  ever  talked  with  them  with  reference  to  the 
trial,  and  that  none  of  them  had  ever  heard  anyone  talking 
to  any  of  the  other  jurors  with  reference  to  that  subject 
matter.  All  the  counsel  for  plaintiff  in  error  who  took  part 
in  the  trial  of  the  case  filed  affidavits  to  the  effect,  as  did 
plaintiff  in  error  himself,  that  they  did  not  know  that  the 
jurors  were  communicating  through  the  fourth-story  win- 
dows with  anyone  on  the  ground  until  after  the  verdict 
was  brought  in,  and  that  they  did  not  sanction,  directly  or 
indirectly;  during  the  trial,  such  procedure. 

Numerous  authorities  have  been  cited  by  counsel  on 
both  sides  and  lengthy  arguments  made  with  reference  to 
the  rules  that  should  govern  as  to  such  communications  as 
heretofore  referred  to  with  jurors  during  the  trial  of  this 
case.  All  courts  doubtless  agree  that  any  misconduct  on 
the  part  of  the  jury  in  a  criminal  case  which  was  prejudi- 
cial to  the  accused  or  which  improperly  influenced  the  ju- 
rors, not  caused  or  waived  by  the  accused,  is  ground  for 
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setting  aside  a  conviction  and  granting  a  new  trial.  No 
doubt  the  rule  is  also  general  that  a  new  trial  will  not  be 
granted  where  it  clearly  appears  that  the  defendant  has  not 
been  injured  or  prejudiced  by  the  misconduct.  The  au- 
thorities, however,  are  not  in  harmony  as  to  the  rule  as 
to  presumption  of  prejudice  if  there  has  been  any  commu- 
nication with  outside  parties,  some  authorities  holding  that 
if  such  misconduct  might  have  been  prejudicial  to  defend- 
ant, prejudice  will  be  presumed  in  criminal  cases,  and  that 
a  new  trial  must  be  granted  unless  this  presumption  is  re- 
butted affirmatively  by  showing  that  there  was,  in  fact,  no 
prejudice.  Other  cases  hold  that  prejudice  shall  not  be 
presumed, — at  least  unless  a  probability  of  prejudice  ap- 
pears,— and  that  a  new  trial  will  not  be  granted  unless  the 
accused  affirmatively  shows  that  he  has  been  prejudiced. 
(i2  Cyc.  717,  718,  and  cases  there  cited;  12  Ency.  of  PI. 
&  Pr.  602,  603,  and  cited  cases ;  see,  also,  20  R.  C.  L. 
249-251,  incl.) 

This  court  has  had  occasion  to  pass  on  questions  simi- 
lar to  those  here  involved  in  a  number  of  cases.  Counsel 
for  plaintiff  in  error  rely  strongly  upon  the  reasoning  of  this 
court  in  McKinney  v.  People,  2  Gilm.  540,  where  the  court 
says  (p.  553)  :  "The  law  in  capital  cases  undoubtedly  is 
that,  from  the  commencement  of  the  trial  until  the  rendi- 
tion of  the  verdict,  the  jury,  during  all  adjournments  of 
the  court,  should  be  placed  in  charge  of  an  officer,  unless 
it  is  otherwise  ordered  by  the  court,  by  the  consent  of  the 
accused  and  the  attorney  for  the  people.  *  *  *  in  this 
case,  if  the  jury  did  separate  without  the  consent  of  the 
prisoner  it  was  an  irregularity,  and  the  court  below  would, 
upon  the  fact  being  established,  have  been  bound  to  set  aside 
the  verdict  and  grant  a  new  trial,  unless  such  separation 
was  the  result  of  misapprehension,  accident  or  mistake  on 
the  part  of  the  jury  and  under  circumstances  to  show  that 
such  separation  could  by  no  possibility  have  resulted  to  the 
prejudice  of  the  prisoner."    And  they  also  rely  particularly 
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upon  the  reasoning  of  this  court  in  Jumper ts  v.  People,  21 
111.  375,  in  which  opinion  the  court  said  (p.  41 0  •  **If  ^^er 
the  time  shall  come  when  juries  are  not  kept  entirely  sep- 
arated from  and  in  utter  ignorance  of  the  prejudices  and 
cries  of  the  public  which  may  call  for  the  blood  of  a  victim, 
then  np  man  will  be  safe.  The  innocent  as  well  as  the  guilty 
is  in  danger  of  being  tried  by  a  public  mob  and  condemned 
in  a  frenzy  of  excitement,  where  suspicion  may  be  aroused 
without  cause  and  culminate  into  condemnation  without 
reason  or  reflection.  Human  passions  and  prejudices,  like 
fire,  increase,  rage  and  intensify  by  their  likes  which  sur- 
round them  and  with  which  they  commingle.  It  is  in  such 
times  as  these  that  the  least  contact  of  the  jury  with  this 
outside  pressure  endangers  the  innocent  as  well  as  the 
guilty.  The  poison  distilled  by  public  prejudice  may  by 
little  more  than  a  moment's  exposure  be  diffused  through 
the  jury  room,  intimidating  the  weak  and  exciting  the  im- 
pulsive." Both  of  these  authorities  on  these  points  were 
cited  with  approval  by  this  court  in  Russell  v.  People,  44 
111.  508. 

In  Reins  v.  People,  30  111.  256,  where  the  accused 
was  on  trial  for  manslaughter,  it  was  stated  by  the  court 
(p.  273)  :  "In  capital  cases  even,  where  life  is  at  stake,  the 
separation  of  a  jury  without  consent  is  not  of  itself  error 
and  ground  for  a  new  trial.  Something  more  must  be 
shown.  It  must  be  shown  that  the  accused  might  have  been 
prejudiced  by  it;  that  the  jurors,  or  some  one  of  them, 
might  have  been  tampered  with  or  improperly  influenced 
or  some  means  exerted  over  them  in  consequence  of  their 
separating,  so  as  to  influence  their  verdict.  [Citing  authori- 
ties.]    These  were  all  capital  cases." 

In  Miller  v.  People,  39  111.  457,  the  court  said  (p.  467)  : 
"As  to  the  misconduct  of  the  officers  in  suffering  individual 
jurors  to  separate  from  the  panel  after  the  case  was  com- 
mitted to  them,  in  the  absence  of  undue  influences  upon 
them  while  so  separate,  we  would  not  for  that  reason  set 
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aside  a  verdict  otherwise  proper.  The  officer  deserves  the 
punishment  of  the  court,  but  there  is  no  proof  the  prison- 
ers have  been  prejudiced  by  his  misconduct," — citing  in 
support  of  this  statement,  among  other  cases,  Reins  v. 
People,  supra. 

In  Gottv.  People,  187  111.  249  the  court  had  under  con- 
sideration the  separation  of  some  of  the  jurors  from  the 
rest  during  the  trial,  and  after  stating  the  facts  and  review- 
ing most  of  the  authorities  in  this  State  heretofore  referred 
to,  held  that  such  separation  was  not  ground  for  new  trial, 
as  it  was  not  shown  that  the  jurors  were  thus  exposed  to 
any  outside  influence  which  might  have  operated  to  the 
prejudice  of  the  accused.  * 

In  Mar  sen  v.  People^  supra,  the  court  said  (p.  88)  : 
"In  the  absence  of  any  showing  or  just  inference  of  preju- 
dice to  the  defendant,  the  mere  fact  the  jurors  were  not  at 
all  times  kept  together  and  that  other  persons  were  allowed 
to  speak  to  them  is  not  sufficient,  within  itself,  to  set  aside 
a  verdict  otherwise  clearly  right," — citing  authorities  in 
support  of  this  doctrine. 

Again,  in  Flanagan  v.  People,  214  111.  170,  the  court 
considered  a  similar  question  and  stated  (p.  180)  :  "The 
record  shows  that  the  jury  were  permitted  by  the  court  to 
separate  during  the  recess  or  adjournment  of  the  court 
while  the  trial  was  going  on.  In  crises  of  this  kind  the 
separation  of  a  jury  without  consent  is  not  of  itself  error 
and  ground  for  a  new  trial.  It  must  be  shown  that  the 
accused  was  prejudiced  by  the  separation  and  that  the  jury 
were  subjected  to  some  influence  which  might  have  oper- 
ated to  the  prejudice  of  the  case.  [Citing  authorities.] 
There  is  nothing  in  the  present  record  to  show  that  any  of 
the  jurors  were,  or  might  have  been,  tampered  with  or  im- 
properly influenced,  or  that  the  plaintiffs  in  error  were  in 
any  way  injured  or  prejudiced  by  the  fact  that  the  jury 
were  permitted  to  separate  during  the  adjournment."  And 
the  judgment  of  the  trial  court  was  affirmed. 
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It  is  apparent  that  most,  if  not  all,  of  these  decisions 
from  this  State  were  with  reference  to  the  separation  of 
the  jury,  and  counsel  for  the  State  argue  that  there  was 
no  separation,  in  a  technical  or  real  sense,  in  this  trial.  Of 
course,  the  mere  separation  of  the  jurors  is  not  the  real 
ground  of  complaint  as  to  such  action.  The  real  reason 
for  complaint  is  the  opportunity  it  offers  for  improper  in- 
fluences to  reach  and  affect  the  jurors  thus  separated  from 
their  fellows.  But  we  agree  with  the  argument  of  counsel 
for  the  plaintiff  in  error  that  communications  with  jurors 
when  they  are  not  separated  may  be  just  as  prejudicial  as 
communications  made 'with  the  jurors  when  they  are  sep- 
arated. This  seems  to  be  the  reasoning  in  2  Thompson  on 
Trials,  (2d  ed.)  sec.  2553. 

In  one  of  the  leading  authorities  cited  by  counsel  for 
both  sides,  Douglas  v.  State,  137  Am.  St.  Rep.  930,  (58 
Tex.  Crim.  122,)  the  opinion  states  (p.  935)  :  "We  have  not 
infrequently  held  that  matters  of  this  sort  are  particularly 
cognizable  by  the  trial  court,  and  unless  the  conclusion 
reached  by  the  court  on  the  hearing  of  the  same  is  clearly 
wrong  and  unsupported  by  the  testimony  we  ought  not  to 
and  cannot  interfere,"^-citing  numerous  authorities  in  sup- 
port of  this  holding.  This  conclusion  that  such  matters  are 
largely  in  the  discretion  of  the  trial  court,  as  it  is  in  better 
position  to  hear  and  pass  on  them  understandingly,  seems 
to  be  supported  by  the  weight  of  authority  in  all  jurisdic- 
tions. (See  20  R.  C.  L.  252;  State  v.  Robidou,  Ann.  Cas. 
1912D  (20  N.  D.  518,)  1015,  and  authorities  in  note.)  The 
trial  judge  in  this  case  reviewed  at  length,  in  overruling 
the  motion  for  new  trial,  all  of  these  affidavits  and  many 
of  the  decisions  here  referred*  to,  and  stated  among  other 
things :  "Now,  in  the  cases  before  me  of  the  Supreme  Court 
I  have  not  found  any  case  where  the  breach  of  confidence 
was  to  the  same  extent  that  occurred,  as  shown  by  the  rec- 
ord, in  this  case,  but  my  idea  is  this :  that  I  must  be  gov- 
erned by  the  principle  of  law  that  is  involved  in  a  matter 
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of  this  kind,  and  that  is,  that  mere  misconduct,  alone,  will 
not  invalidate  a  verdict  imless  there  is  such  a  showing  of 
facts  as  will  raise  a  reasonable  fear  in  the  mind  of  the  court 
that  prejudiced  the  rights  of  the  defendant,  and  I  think  this 
record  will  be  searched  in  vain  for  any  showing  of  that 
kind  other  than  the  mere  fact  of  the  misconduct." 

One  of  the  decisions  of  this  State  not  heretofore  re- 
ferred to,  touching  this  question,  is  Adams  v.  People,  47 
111.  376.  In  that  case  a  somewhat  similar  question  was 
raised  as  is  raised  here,  and  the  court  said  (p.  381)  :  "It 
certainly  was  the  duty  of  the  officers  to  keep  the  jury,  when 
at  their  meals  or  sleeping,  entirely  removed  from  the  com- 
pany of  others.  They  should  eat  by  themselves,  and  sleep 
with  none  present  but  the  officers  in  charge.  {Jumpertz  v. 
People,  21  111.  406.)  It  was  indiscreet  to  permit  them,  dur- 
ing  a  meal  or  when  in  their  lodging  room,  to  be  in  com- 
pany with  others,  but  unless  it  is  clearly  shown  they  were 
by  such  exposure  operated  on  in  some  way  to  the  preju- 
dice of  the  prisoner,  we  do  not  think  a  verdict  for  that 
cause  alone  should  be  set  aside.  That,  with  other  causes, 
would  have  weight,  but  of  itself  could  not  influence  the 
judgment  of  the  court  to  disturb  a  verdict,  when  from  the 
whole  record  it  appears  justice  has  been  done."  This  rea- 
soning, and  the  rules  of  law  laid  down  by  the  decisions  in 
this  State,  we  think  are  in  harmony  with  the  weight  of 
authority  in  other  jurisdictions.  See  Hilton  v.  Southwick, 
35  Am.  Dec.  253,  (17  Maine,  303,)  and  numerous  authori- 
ties cited  in  note. 

We  do  not  think  this  verdict  should  be  set  aside  for  any 
one  of  the  many  acts  of  misconduct  charged  in  the  affida- 
vits filed  on  motion  for  new  trial,  but  we  are  of  the  opinion, 
in  view  of  these  numerous  acts,  that  they  may  have  weight, 
in  connection  with  other  matters  that  took  place  on  the  trial, 
in  deciding  whether  or  not  the  verdict  should  be  disturbed. 

It  is  also  argued  by  counsel  for  plaintiflF  in  error  that 
the  court  committed  error  in  refusing  to  permit  them  to 
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introduce  evidence  and  papers  in  connection  with  plaintiff  in 
error's  claim  that  he  charged  Mead  with  improper  actions 
in  connection  with  the  business  of  the  bank.  They  offered 
to  show  by  the  introduction  of  certain  correspondence  and 
other  papers  with  reference  to  the  Gambltn  loan  that  plain- 
tiff in  error  charged  that  Mead's  actions  in  that  regard  were 
unbusinesslike  and  improper,  and  that  this  evidence  should 
have  been  permitted  to  be  introduced  for  the  consideration 
of  the  jury  to  corroborate  the  testimony  of  plaintiff  in  error, 
and  to  show  that  what  he  testified  he  charged  against  Mead 
and  talked  to  him  about  on  the  day  of  the  homicide  was 
sustained  by  these  records.  This  evidence  was  objected  to 
as  not  being  competent,  and  the  objection  was  sustained  and 
the  admission  of  the  papers  refused.  Counsel  for  plaintiff 
in  error  also  insist  that  the  court  erred  in  not  permitting 
them  to  introduce  certain  papers  with  reference  to  the  so- 
called  gambling  contract  in  United  States  steel  stock  by 
C.  L.  Short,  the  father-in-law  of  Mead,  with  Mead's  sanc- 
tion and  approval;  that  these  papers  were  offered  for  the 
purpose  of  showing  that  plaintiff  in  error's  testimony  as  to 
the  transaction  was  based  on  facts,  and  that  therefore  the 
court  should  have  permitted  tliis  evidence.  The  objection 
to  this  evidence  being  admitted  was,  that  the  testimony  of 
plaintiff  in  error  and  the  evidence  admitted  with  reference 
to  these  transactions  showed  clearly  the  whole  history  of 
these  transaction^  and  the  reason  why  the  plaintiff  in  error 
claimed  they  were  improper,  and  would  justify  the  argu- 
ment of  plaintiff  in  error  that  Mead  should  not  hold  his 
position  longer  as  cashier  of  the  bank  and  would  justify  his 
dismissal  by  the  stockholders.  There  can  be  no  question 
that  evidence  which  tends  in  any  way  to  show  motive  on 
the  part  of  the  accused  or  will  fairly  tend  to  explain  his 
actions  should  be  admitted.  The  test  of  the  admissibility  of 
evidence  in  connection  with  the  crime  charged  is  whether 
the  offered  testimony  tends  directly  to  show  whether  the 
accused  is  guilty  of  the  crime  charged.     (People  v.  Moel- 
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ler,. 260  111.  375;  People  v.  Jennings,  252  id.  534.)  Any 
circumstance  may  be  put  in  evidence  which  may  tend  to 
make  the  proposition  at  issue  appear  more  or  less  probable, 
(i  Wharton  on  Crim.  Evidence, — 3d  ed. — sec.  21.)  We 
hold  that  under  the  authorities  this  evidence,  if  admitted, 
would  tend  to  raise  collateral  issues,  and  thus  confuse  the 
jury  rather  than  assist  them  in  reaching  a  proper  conclu- 
sion on  the  merits  of  the  case.  We  do  not  think  the  re- 
fusal to  admit  this  testimony  was  prejudicial  to  the  inter- 
ests of  plaintiff  in  error. 

Counsel  for  plaintiff  in  error  also  urge  that  the  court 
erred  in  giving  and  refusing  certain  instructions.  Among 
others,  they  complain  of  the  misleading  character  of  instruc- 
tions 4  and  6  given  for  the  People,  reading  as  follows : 

4.  '*You  are  instructed  that  it  is  not  necessary  for  the 
People  to  prove  every  count  in  the  indictment,  but  if  they 
have  proved  every  material  allegation  in  any  one  count  be- 
yond a  reasonable  doubt,  that  is  sufficient  to  sustain  a  con- 
viction under  that  count." 

6.  "The  jury  are  instructed  that  the  deliberate  intention 
called  malice  aforethought  need  be  only  such  deliberation 
and  thought  as  enables  a  person  to  appreciate  and  under- 
stand, at  the  time  the  act  was  committed,  the  nature  of 
his  act  and  its  probable  result." 

It  is  urged  that  instruction  4  ignores  the  defense  of  self- 
defense  ;  that  under  the  reasoning  of  this  court  in  People 
V.  Penman,  271  111.  82,  and  People  v.  Casey,  231  id.  261, 
the  giving  of  an  instruction  ignoring  the  theory  of  self- 
defense  is  erroneous.  It  is  urged  by  counsel  for  the  State 
that  the  decisions  just  cited  referred  to  the  defense  of  insan- 
ity and  not  to  self-defense,  and  therefore  are  not  control- 
ling here.  They  also  urge  that  each  count  of  the  indictment 
charged  the  felonious  killing  with  malice  aforethought,  and 
that  therefore  this  instruction  would  require  the  killing  with 
malice  aforethought,  and  that  this  court  has  held  that  malice 
aforethought  is  incompatible  with  the  taking  of  human  life 
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in  self-defense.  (Hammond  v.  People,  199  111.  173.)  They 
also  urge  that  other  instructions  given  set  forth  clearly  and 
emphatically  that  plaintiff  in  error  was  not  guilty  if  he  com- 
mitted the  act  in  self-defense.  The  objection  of  counsel  for 
plaintiff  in  error  to  the  giving  of  instruction  6  is  that  it  prac- 
tically advises  the  jury  that  deliberate  intention  is  malice 
aforethought,  and  that  from  the  wording  of  this  instruc- 
tion the  jury  were  led  to  believe  that  the  accused  deliberately 
and  intentionally  shot  the  deceased  and  that  this  was  a  ma- 
licious killing  with  malice  aforethought,  and  that  one  may 
deliberately  and  intentionally  kill  another  in  self-defense 
without  the  implication  of  malice.  Whatever  may  have 
been  thought  of  the  testimony  of  the  accused,  it  was  erro- 
neous to  ignore  the  theory  of  his  defense.  (Hammond  v. 
People,  supra.)  There  can  be  no  question  that  in  passing 
on  the  correctness  of  an  instruction  it  is  not  necessary  that 
each  instruction  in  the  series  should  contain  the  whole  law 
of  the  case  or  call  the  attention  of  the  jury  to  all  of  the 
contentions  of  the  respective  parties;  that  it  is  sufficient  if 
the  series  of  instructions,  considered  as  a  whole,  fully  and 
fairly  announce  the  rules  of  law  applicable  to  the  theory 
of  the  prosecution,  and  that  of  the  defense.  (LiUy  v.  Peo- 
ple, 148  111.  467;  Waller  v.  People,  209  id.  284.)  While 
this  is  true,  it  has  also  been  held  that  the  giving  of  a  cor- 
rect instruction  does  not  cure  the  error  of  an  incorrect  one, 
as  it  is  impossible  to  tell  which  the  jury  followed.  People 
V.  Lee,  248  111.  64;  People  v.  Harvey,  286  id.  593,  and 
cases  there  cited. 

Objection  is  also  made  to  the  giving  of  instruction  8 
for  the  People.  This  instruction  is,  in  substance,  the  same 
as  instruction  61  considered  by  this  court  in  Morello  v. 
People,  226  111.  388.  In  the  last  mentioned  case  it  was  de- 
cided that  the  instruction  was  misleading  and  improperly 
worded,  although  the  court  refused  to  reverse  in  that  case 
on  the  ground  that,  taking  the  entire  record  together,  it  did 
not  consider  the  wording  of  this  instruction  reversible  er- 
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ror.  The  same  may  be  said  here  as  to  this  instruction.  We 
think  the  criticism  of  the  instruction  in  Morello  v.  People, 
supra,  applies  here. 

All  of  these  instructions  are  subject  to  criticism  in  the 
particulars  urged  and  they  may  have  tended  to  mislead  the 
jury  on  the  issues  involved  herein.  Considering  all  the  in- 
structions together,  along  with  the  record,  we  do  not  think 
the  error  in  any  one  of  them  would  be  sufficient,  in  itself, 
to  cause  a  reversal  of  this  case,  but  the  misleading  char- 
acter of  all  of  them,  taken  together,  might  have  seriously 
prejudiced  plaintiff  in  error. 

Other  instructions  are  criticised,  but  we  do  not  deem 
the  criticism  of  any  of  them  of  sufficient  importance  to 
require  a  particular  reference  here. 

We  have  already  stated  that  the  character  of  the  evi- 
dence was  such  as  to  require  accurate  rulings  on  the  part 
of  the  trial  court.  While  we  do  not  hold  that  the  actions 
of  the  officers  in  charge  of  the  jury  were  maliciously  care- 
less, we  are  disposed  to  think  they  failed  to  appreciate 
the  importance  of  their  duties  and  functions  in  caring  for 
the  jurors  under  their  charge  in  this  case.  No  more  sol- 
emn duty  is  placed  upon  anyone  than  that  of  determining 
whether  the  acts  and  conduct  of  a  fellow-man  warrant  the 
forfeiture  of  his  liberty  or  life.  In  view  of  the  character 
of  the  evidence  in  the  case  and  the  many  improper  actions 
that  were  allowed,  whether  knowingly  or  not,  by  the  bail- 
iffs in  charge  of  the  jury,  and  the  errors  in  rulings  as  to 
instructions,  we  think  our  duty  requires  us  to  permit  another 
jury  to  pass  on  the  question  of  the  guilt  or  innocence  of 
the  accused. 

The  judgment  will  therefore  be  reversed  and  the  cause 

remanded.  o  j        t  »   t 

Reversed  and  remanded. 

Mr.  Justice  Stone  took  no  part  in  this  decision. 
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(No.  13034. — Reversed  and  remanded.) 

Th^  Centraua  Gas  and  Electric  Company,  Appellee, 
vs,  W.  F.  Wilson,  County  Collector,  Appellant. 

Opinion  filed  December  ly,  ipip. 

1.  Taxes — when  assessment  of  capital  stock  by  board  of  review 
is  illegal.  Where  the  capital  stock  of  a  gas  and  electric  corpora- 
tion has  been  assessed  by  the  State  Board  of  Equalization,  an  at- 
tempted assessment  of  such  capital  stock  by  the  county  board  of 
review  is  illegal. 

2.  Same — when  tax  is  illegal  only  as  to  the  excess — injunction. 
Where  it  appears  from  the  tax  books  that  the  county  clerk  in  ex- 
tending taxes  against  a  corporation  used  both  the  assessed  valua- 
tion of  capital  stock  made  by  the  State  Board  of  Equalization  and 
an  assessed  valuation  of  such  capital  stock  made  by  the  county 
board  of  review  the  excess  of  taxes  made  by  using  the  county 
board's  valuation  is  illegal,  but  as  such  excess  can  be  computed 
from  the  face  of  the  tax  books  and  the  amount  of  valid  taxes  as- 
certained, an  injunction  against  the  collection  of  the  taxes  should 
be  limited  to  the  illegal  excess,  only. 

3.  Same — county  clerk's  duty  in  extending  taxes  is  ministerial. 
The  duty  of  the  county  clerk  in  extending  taxes  upon  the  collector's 
books  on  the  valuation  furnished  to  him  and  at  the  rates  properly 
certified  to  him  by  various  taxing  authorities  is  wholly  ministerial. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

S.  N.  Finn,  State's  Attorney,  Leo  H.  Jonas,  and  El- 
bert B.  Vandervort,  for  appellant. 

Frank  F.  Noleman,  June  C.  Smith,  and  Robert  E. 
Wright,  for  appellee. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

The  Centralia  Gas  and  Electric  Company  filed  a  bill  in 
the  circuit  court  of  Marion  county  against  the  county  col- 
lector of  that  county  for  an  injunction  against  the  coUec- 
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tion  of  certain  taxes,  alleging  that  the  complainant  was  an 
Illinois  corporation,  a  gas  company,  whose  capital  stock  it 
was  the  duty  of  the  State  Board  of  Equalization  to  assess ; 
that  the  State  Board  of  Equalization  made  a  legal  assess- 
ment of  the  complainant's  capital  stock  in  1918;  that  the 
board  of  review  of-  Marion  county  had  no  authority  to  as- 
sess the  copiplainant's  capital  stock,  but  it  attempted  to  do 
so  and  placed  upon  the  assessor's  book  of  Centralia  town- 
ship a  pretended  assessment  of  its  capital  stock  for  1918 
in  the  sum  of  $174,224  and  for  the  year  19 17  as  omitted 
property  in  the  sum  of  $172,165,  making  a  total  assessment 
of  $346,395,  upon  which  taxes  were  extended,  which  the 
county  collector  was  attempting  to  collect.  The  collector 
answered,  denying  that  the  board  of  review  was  without 
authority  to  make  the  assessment.  The  cause  was  heard, 
and  the  court  found  that  the  complainant's  capital  stock  was 
subject  to  assessment  in  1918  by  the  State  Board  of  Equali- 
zation and  was  assessed  by  that  board  at  $25,000  and  that 
the  county  clerk  extended  the  State  tax  on  that  assessment 
at  $187.50,  which  was  a  legal  tax  against  the  complainant; 
that  the  board  of  review  of  Marion  county,  on  October  5, 
19 1 8,  attempted  to  make  an  assessment  against  the  capital 
stock  of  the  complainant  of  $174,222  for  1918  and  $172,165 
for  19 1 7,  and  the  county  clerk  extended  all  taxes  except 
the  State  taxes  on  the  assessment  made  by  the  board  of 
review,  the  amount  so  extended  being  $9110.21;  that  the 
board  of  review  had  no  power  to  make  the  assessment,  and 
that  its  attempted  assessment,  and  the  taxes  extended  there- 
on, were  void.  A  decree  was  accordingly  entered  enjoin- 
ing such  taxes,  and  the  collector  appealed. 

It  appears  from  the  certificate  of  evidence  that  the  board 
of  review  made  and  placed  upon  the  assessment  book  of 
Centralia  township  for  19 18,  against  the  complainant,  an  as- 
sessment of  capital  stock  of  $174,220  for  1918  and  $172,165 
for  191 7,  making  a  total  full  cash  value  of  $346,395  and 
an  assessed  value  of  $115,465.     The  collector's  book  for 
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Centralia  township  for  191 8  shows  the  following  personal 
taxes  etxended  against  the  complainant : 


lina 
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Town 
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District 
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1593.42 


ToUl 

amount 

Taxes 

due 

9297.71 


The  various  tax  rates  on  each  $100  valuation  were  as 
follows:  State,  .75;  county,  .75;  town,  .09;  road  and 
bridge,  .76;  city,  $2.12;  district  school,  $2.79;  high  school, 
$1.38;  total,  $8.64. 

From  this  evidence  it  appears  that  the  county  clerk  used 
both  valuations  in  extending  the  taxes, — that  of  the  State 
board  for  the  State  tax  and  that  of  the  county  board  for 
the  other  taxes.  It  is  admitted  that  the  assessment  of  the 
State  board  is  valid  and  that  of  the  county  board  void, 
therefore  the  extension  of  all  taxes  except  the  State  tax 
was  excessive  in  proportion  to  the  excess  of  the  county 
board  assessment  over  the  State  board  assessment  The 
State  board's  assessment  is  21.651  per  cent  of  that  of  the 
board  of  review,  and  if  the  clerk  had  extended  21.651  per 
cent  of  the  amounts  which  he  actually  did  extend,  no  ob- 
jection would  exist  to  the  tax.  He  had  both  assessments 
before  him  and  the  rates  properly  certified  by  the  various 
taxing  authorities.  His  duty  was  to  extend  on  the  collect- 
or's book  the  amounts  of  the  respective  taxes  produced  by 
the  application  of  the  rate  to  the  valuation  legally  assessed 
and  was  wholly  ministerial.  He  undertook  to  do  this  but 
erroneously  assumed  that  the  assessment  of  the  board  of 
review  was  legal  as  to  all  except  the  State  tax,  and  there- 
fore the  amount  extended  was  excessive  to  the  extent  of 
that  excess.  It  was  not  legal,  but  the  whole  tax  was  not 
for  this  reason  invalidated.     So  much  of  the  amount  ex- 
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tended  as  has  the  legal  assessment  to  rest  on  is  valid.  The 
error  of  the  clerk  in  extending  an  excessive  amount,  from 
whatever  cause  it  may  have  arisen,  does  not  render  the  act 
entirely  void.  Only  the  excess  is  invalid.  There  is  no  dif- 
ficulty in  correcting  the  error,  for  the  collector's  book  -itself 
shows  the  cause  and  the  amount  of  it.  The  excess  of  the 
tax  above  the  amount  based  upon  the  assessment  of  the 
State  Board  of  Equalization  was  properly  enjoined,  but  the 
complainant  was  bound  to  pay  the  amount  based  upon  that 
assessment, — ^that  is,  the  State  tax  and  21.651  per  cent  of 
the  other  taxes  extended  on  the  collector's  book. 

The  decree  will  be  reversed  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  accordance  with  this 

■      • 

^         '  Reversed  and  remanded,  with  directions. 


(No.  12960. — Reversed  and  remanded.) 

The  City  of  Chrisman,  Appellee,  vs.  J.  Fay  Cusick, 

Appellant. 

Opinion  filed  December  17,  iQip. 

1.  Special  assessments — under  commission  form  of  govern- 
ment the  council  must  originate  scheme  for  improvement.  The 
amendment  of  1917  to  section  23  of  article  13  of  the  Cities  and 
Villages  act,  providing  for  the  commission  form  of  government, 
eliminates  the  board  of  local  improvements  and  confers  upon  the 
city  council  the  powers  and  duties  previously  exercised  by  such 
board,  and  in  cities  under  the  commission  form  of  government  the 
council  must  now  originate  the  scheme  for  a  local  improvement. 

2.  Statutes — later  statute  must  govern.  Where  two  statutes 
on  the  same  subject  cannot  be  reconciled  or  stand  together,  the 
later  expression  of  the  legislative  will  must  prevail. 

Appeal  from  the  County  Court  of  Edgar  county;  the 
Hon.  Dan  V.  Dayton,  Judge,  presiding. 

J.  Fay  Cusick,  pro  se, 

Joseph  E.  Dyas,  and  Richard  S.  Dyas,  for  appellee. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

The  appellant,  J.  Fay  Cusick,  objected  to  the  applica- 
tion of  the  appellee,  the  city  of  Chrisman,  to  the  county 
court  of  Edgar  county  for  the  confirmation  of  a  special 
assessment  against  lot  ii,  in  block  20,  of  Railroad  addition 
to  the  city.  The  ordinance  for  the  improvement  was  en- 
titled "An  ordinance  prepared  and  transmitted  and  its  pass- 
age recommended  by  the  board  of  local  improvements  of 
the  city  of  Chrisman  for  the  improvement  of  Illinois  street, 
Monroe  avenue  and  Colorado  street  by  grading,  curbing  and 
paving  the  same."  The  objection  was  that  the  scheme  for 
the  improvement  originated  with  the  board  of  local  im- 
provements; that  the  resolution  for  the  improvement  was 
adopted,  the  ordinance  prepared  and  presented  with  an  es- 
timate of  costs  by  the  board  of  local  improvements,  and 
all  the  proceedings  up  to  the  passage  of  the  ordinance  were 
conducted  by  tlie  board.  The  objection  was  overruled  and 
judgment  was  rendered  against  the  appellant  and  the  lot 
for  the  amount  of  the  special  assessment. 

The  Local  Improvement  act  as  passed  in  1897  ^^^  ^s 
subsequently  amended  provided  for  a  board  of  local  im- 
provements, and  that  all  ordinances  for  any  local  improve- 
ment to  be  paid  for  wholly  or  in  part  by  special  assessment 
or  special  taxation  should  originate  with  the  board  of 
local  improvements.  The  act  was  a  part  of  the  scheme  of 
municipal  government  of  all  cities,  villages  and  incorpo- 
rated towns  organized  under  the  general  Incorporation  act 
or  which  might  adopt  the  Local  Improvement  act,  and  it 
provided  a  method  of  procedure  before  the  board  of  local 
improvements.  In  igio  the  General  Assembly  amended  the 
general  act  for  tlie  incorporation  of  cities  and  villages  by 
adding  article  13,  which  provided  for  tlie  commission  form 
of  municipal  government,  (Laws  of  1910,  p.  12,)  and  this 
form  of  government  was  adopted  by  the  city  of  Chrisman. 
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Section  23  of  the  act  provided  that  the  council  should  ex- 
ercise the  executive,  legislative  and  administrative  powers 
and  duties  of  officers  of  cities  and  villages  incorporated  un- 
der the  general  Incorporation  law,  "except  that  in  each  city 
or  village  organized  under  and  adopting  the  provisions  of 
this  act  the  board  of  local  improvements,  provided  for,  in 
and  by  an  act  entitled,  'An  act  concerning  local  improve- 
ments,' approved  June  14,  1897,  ^^  force  July  i,  1897,  ^^^ 
all  acts  amendatory  thereto,  shall  be  and  remain  a  separate 
and  distinct  body,  with  all  the  rights,  powers,  duties  and 
authority  in  said  act  contained."  In  191 5  section  6  of  the 
Local  Improvement  act,  which  provided  for  the  organization 
and  membership  of  the  board  of  local  improvements,  was 
amended  by  adding  the  following:  "Provided,  howezfcr, 
that  in  cities  having  a  population  of  less  than  fifty  thousand 
(50,000)  and  in  villages  and  incorporated  towns  which  have 
heretofore  adopted  or  shall  adopt  an  act  known  as  'The 
Commission  Form  of  Municipal  Government'  act,  it  shall 
be  lawful  for  the  council  of  said  city,  village  or  incorporated 
town  to  provide  by  ordinance  that  the  board  of  local  im- 
provements shall  consist  of  the  mayor  and  any  two  or  more 
of  the  commissioners,  regardless  of  whether  or  not  said 
offices  of  public  engineer  and  superintendent  of  streets  are 
provided  for  by  ordinance."  (Laws  of  1915,  p.  286.)  In 
19 1 7  section  23  of  article  13,  which  provided  for  the  com- 
mission form  of  government,  was  amended  so  that  after  the 
provision  for  the  exercise  of  executive,  legislative  and  ad- 
ministrative powers  and  duties  by  the  council  it  reads  as 
follows :  "The  council  shall  have  and  possess,  and  the  coun- 
cil and  its  members  shall  exercise  all  executive  and  legisla- 
tive powers  and  duties  now  had,  possessed  and  exercised 
by  the  board  of  local  improvements,  provided  for,  in  and 
by  an  act  entitled,  'An  act  concerning  local  improvements,' 
approved  June  14,  1897,  in  force  July  i,  1897,  and  all  acts 
amendatory  thereto  and  in  all  such  cities  and  villages  that 
shall  hereafter  adopt  this  act,  or  that  shall  have  heretofore 
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adopted  this  act,  in  enforcing  said  act,  concerning  local  im- 
provements, herein  set  out,  the  person  who  spreads  assess- 
ments shall  be  selected  in  each  case  by  a  majority  vote  of 
said  council  and  its  members,  and  all  local  improvements, 
contracts  and  bonds  or  warrants  issued  in  pursuance  there- 
of, or  either  of  them,  may  and  shall  be  signed  by  the  mayor 
or  by  any  three  members  of  the  council."  (Laws  of  19171 
p.  284.) 

The  argument  in  support  of  the  judgment  is,  that  inas- 
much as  the  repeal  of  statutes  by  implication  is  not  favored 
and  there  was  no  express  repeal  in  the  act  of  191 7  of  the 
proviso  to  section  6  of  the  Local  Improvement  act,  that  sec- 
tion as  amended  in  191 5  is  still  in  force.  That  position  can 
not  be  sustained.  Article  13,  which  authorized  the  commis- 
sion form  of 'municipal  government,  provided  for  a  council 
to  exercise  the  governmental  powers  but  excepted  the  board 
of  local  improvements,  which  was  to  remain  a  separate  and 
distinct  body,  with  the  rights,  powers,  duties  and  authority 
contained  in  the  Local  Improvement  act.  The  act  of  191 7 
eliminated  the  board  of  local  improvements  and  conferred 
the  powers  and  duties  previously  exercised  by  such  board 
upon  the  council.  There  was  no  repeal  or  attempt  to  repeal 
the  general  provisions  of  the  Local  Improvement  act,  but 
it  was  provided  that  the  powers  previously  exercised  by  the 
board  of  local  improvements  should  be  exercised  by  the 
council  itself.  Even  if  the  question  of  a  repeal  by  impli- 
cation were  involved,  the  acts  of  1915  and  1917  cannot  be 
reconciled  nor  stand  together  and  the  latest  expression  of 
the  legislative  will  must  prevail.  The  act  of  1917  gives 
exclusive  power  to  the  council  to  originate  a  scheme  for  a 
local  improvement  \vhere  the  commission  form  of  govern- 
ment has  been  adopted. 

The  court  erred  in  overruling  the  objection,  and  the 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  12807. — ^Reversed  and  remanded.) 

The  Ash-Madden-Rae  Company  et  al.  and  James  S. 
O'BRIEN  et  al.  Plaintiffs  in  Error,  vs.  The  Interna- 
tional Ladies  Garment  Workers'  Union  et  al. — 
(Sol  Seidman,  Defendant  in  Error.) 

Opinion  filed  December  17,  1919. 

1.  Injunction — an  injunction  must  be  obeyed  unless  void  for 
want  of  jurisdiction.  In  a  proceeding  for  contempt  for  violating 
an  injunction  issued  by  a  court  having  jurisdiction  it  cannot  be 
urged  that  the  granting  of  the  injunction  was  erroneous,  as  the 
orders  and  judgments  of  a  court  having  jurisdiction  must  be  obeyed 
until  reversed  or  set  aside  in  a  direct  proceeding. 

2.  Same — punishment  for  violation  of  injunction  rests  in  dis- 
cretion of  court.  The  court  granting  an  injunction  is  clothed  with 
a  large  discretion  in  enforcing  obedience  to  it,  and  in  a  proceeding 
for  contempt  for  violating  the  injunction  the  extent  of  the  punish- 
ment to  be  inflicted  rests  in  the  sound  legal  discretion  of  the  court, 
and  courts  of  appellate  jurisdiction  will  not  interfere  except  for 
abuse  of  that  discretion. 

3.  Appeals  and  errors — when  Appellate  Court  should  not  re- 
verse without  remanding.  In  a  proceeding  for  contempt  for  violat- 
ing an  injunction,  where  the  Appellate  Court  is  of  the  opinion  that 
the  punishment  of  imprisonment  fixed  by  the  trial  court  is  either 
excessive  or  is  not  the  proper  punishment,  the  judgment  should  not 
be  reversed  without  remanding  the  cause,  but  in  either  case  the 
Appellate  Court  should  either  modify  the  punishment  or  remand 
the  cause  to  the  lower  court. 

Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict;— heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Cook  county ;  the  Hon.  Jesse  A.  Baldwin,  Judge,  pre- 
siding. 

Rosenthal,  Hamill  &  Wormser,  and  Lewis  F.  Ja- 
coBsoN,  (Charles  H.  Hamill,  and  Leo  F.  Wormser,  of 
counsel,)  for  plaintiffs  in  error. 

Darrow,  Sissman  &  PoPHAM,  (VicToR  S.  Yarros,  of 
counsel,)  for  defendant  in  error. 
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Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

This  case  comes  to  this  court  upon  petition  for  writ  of 
certiorari  to  review  a  judgment  of  the  Appellate.  Court  for 
the  First  District  reversing  a  judgment  and  order  of  the 
circuit  court  of  Cook  county  adjudging  Sol  Seidman  guilty 
of  contempt  for  violation  of  certain  injunctions  and  sen- 
tencing him  to  jail  for  a  period  of  seventy-five  days. 

The  plaintiffs  in  error,  the  Ash-Madden-Rae  Company, 
James  S.  O'Brien,  and  other  firms  or  corporations,  were 
engaged  in  Chicago  in  the  manufacture  of  women's  gar- 
ments and  employed  in  their  respective  establishments  a  con- 
siderable number  of  persons  of  both  sexes.  The  workers 
in  these  establishments,  or  some  of  them,  belonged  to  sub- 
ordinate local  unions  of  the  International  Ladies  Garment 
Workers'  Union.  In  the  early  part  of  February,  19 17,  the 
unions  sent  by  mail  to  plaintiffs  in  error  demands  for  agree- 
ments as  to  working  days  and  hours,  scale  of  wages  and 
preferential  union  shop,  with  provisions  for  adjustment  of 
complaints.  The  communication  requested  a  reply  within 
a  reasonable  time,  and  stated  that  if  none  was  received  and 
no  negotiations  entered  into  the  union  would  strike  as  a 
means  of  securing  its  demands.  No  reply  was  made  and  a 
strike  was  called  February  15.  On  the  17th  bills  were  pre- 
sented to  a  master  in  chancery  for  injunctions.  The  bills 
are  lengthy  and  will  not  be  set  out  further  than  to  show  that 
they  alleged  the  defendants  had  conspired  to  coerce  com- 
plainants by  unlawful  acts  to  submit  to  the  demands  made, 
to  force  employees  to  quit  their  employment  and  to  prevent 
others  from  working  for  complainants.  The  bills  alleged 
numerous  acts  of  defendants  to  accomplish  their  alleged 
purpose,  including  acts  of  violence,  threats  and  intimidation 
by  pickets  provided  for  the  purpose  of  preventing  employ- 
ees from  continuing  in  the  service  of  complainants  or  other 
persons  from  engaging  in  their  ser\^ice.  The  International 
Ladies  Garment  Workers'  Union,  its  local  unions  and  a 
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number  of  individuals  were  made  defendants.  The  bills 
were  sworn  to  and  accompanied  by  exhibits  and  affidavits 
of  employees  and  others  detailing  acts  and  conduct  of  the 
strikers,  by  threats  of  violence  and  otherwise,  to  prevent 
employees  from  continuing  in  the  service  of  complainants 
and  to  prevent  others  from  entering  their  employment.  The 
master  recommended  the  injunctions  be  granted,  and  they 
were  issued  on  the  order  of  a  judge  of  the  circuit  court. 
The  injunctions,  among  other  things,  restrained  the  defend- 
ants from  interfering  with  and  hindering  the  employees 
of  complainants,  from  maintaining  pickets  at  or  near  com- 
plainants' premises  or  along  routes  followed  by  employees 
in  going  to  and  from  their  work,  and  from  assaulting  them 
or  intimidating  them  by  threats,  etc.  Bonds  were  given  by 
complainants,  and  the  issuing  of  the  injunctions  were  made 
known  by  posting  placards  in  the  vicinity  of  the  establish- 
ments of  complainants,  by  mail  by  special  delivery,  and  by 
publication  in  newspapers.  On  the  21st  and  23d  of  Febru- 
ary petitions  were  filed  by  plaintiffs  in  error  charging  Sol 
Seidman  and  others  with  violations  of  the  injunctions  and 
praying  for  a  rule  against  them  to  show  cause  why  they 
should  not  be  adjudged  in  contempt.  The  persons  against 
whom  the  rule  was  issued  filed  sworn  answers  denying  the 
material  charges  in  the  petitions.  Upon  the  trial  the  chan- 
cellor heard  oral  testimony  and  evidence  submitted  by  way 
of  affidavits  and  exhibits.  Some  of  the  persons  were  ad- 
judged guilty  and  penalties  imposed.  Sol  Seidman  was 
adjudged  guilty  of  contempt  for  violating  the  injunctions 
and  sentenced  to  jail  for  a  period  of  seventy-five  days. 
He  prosecuted  an  appeal^  to  the  Appellate  Court  for  the 
First  District.  That  court  reversed  the  judgment  without 
remanding  the  cause,  and  this  writ  of  error  is  sued  out  to 
review  that  judgment. 

Counsel  for  defendant  in  error  say  the  only  questions 
presented  to  this  court  for  determination  are:    "{i)  Was 
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the  punishment  imposed  by  the  chancellor  so  excessive  as 
to  amount  to  an  abuse  of  sound  judicial  discretion,  thus 
warranting  the  Appellate  Court  to  reverse  the  order  of  com- 
mitment? (2)  Did  the  Appellate  Court  err,  in  any  event, 
in  reversing  the  decree  instead  of  reducing  the  term  or  re- 
manding the  cause?"  No  question  is  raised  by  defendant 
in  error  as  to  the  power  and  authority  of  the  court  to  issue 
the  injunctions. 

Defendant  in  error  was  the  vice-president  of  the  Inter- 
national Ladies  Garment  Workers'  Union  and  came  to  Chi- 
cago from  New  York  in  November,  191 6.  He  was  in 
charge  of  the  strike,  gave  orders  with  reference  thereto  and 
appointed  committees,  including  a  picketing  committee.  On 
February  20,  191 7,  he  spoke  at  a  meeting  attended  by  about 
eight  hundred  persons  and  told  them  to  go  out  and  picket, — 
to  not  be  afraid  of  injunctions,  police  or  sluggers;  that  if 
arrests  were  made  the  union  had  bondsmen  in  readiness  to 
get  them  out.  He  said  injunctions  would  not  help  the  man- 
ufacturers and  advised  his  hearers  to  go  out  and  picket,  no 
matter  how  many  injunctions  were  issued.  He  advised  get- 
ting the  addresses  of  "scabs"  and  picketing  their  homes  and 
stated  he  was  going  to  defy  the  injunctions.  It  cannot  be 
denied  that  this  was  a  violation  of  the  injunction  writs.  In 
fact,  defendant  in  error  admits  it  was  a  technical  violation 
of  the  injunctions.  His  explanation  and  justification  for 
his  conduct  are  that  he  had  had  much  experience  in  strikes 
in  New  York  City,  where  peaceful  picketing  was  lawful 
and  was  protected  by  the  police,  and  that  he  was  honestly 
of  the  opinion  picketing  was  lawful  in  Chicago  and  his  ad- 
vice was  given  in  the  honest  belief  that  what  he  advised 
was  lawful;  that  on  the  21st  of  February  he  consulted  with 
attorneys  and  was  advised  by  them  that  picketing  was  illegal 
in  Illinois,  and  after  having  been  so  advised  he  never  told 
the  strikers  to  continue  picketing  but  told  them  such  action 
on  their  part  would  be  at  their  own  risk  and  that  they 
would  have  to  stand  the  consequences.     Whether  he  ever 


^cMJ.]      Ash  Co.  v.  Garment  Workers'  Union.      305 

made  any  public  statement  to  that  effect  is  not  shown,  and 
the  proof  tends  to  show  that  picketing  continued  as  it  had 
previously. 

Defendant  in  error  knew  the  injunctions  forbade  picket- 
ing, but  because  it  was  his  opinion  that  the  injunctions  were 
invalid  he  counseled  and  advised  disregarding  them.  He 
was  advised  by  counsel  that  his  opinion  was  wrong, — ^that 
the  injunctions  were  valid, — and  says  that  thereafter  he  did 
not  advise  ignoring  and  violating  them.  It  is  not  disputed 
that  defendant  in  error  violated  the  injunctions,  and  the 
question  presented  is  whether  the  violation  of  an  injunction 
which  is  admitted  to  have  been  within  the  lawful  powers 
and  authority  of  the  judge  to  issue,  by  one  who  believed  it 
was  not  lawful,  constitutes  a  contempt 

It  is  so  universally  settled  law  as  to  require  no  citation 
of  authorities,  that  the  orders  and  judgments  of  a  court  hav- 
ing jurisdiction  must  be  obeyed  until  reversed  or  set  aside 
in  a  direct  proceeding  for  that  purpose,  and  in  a  proceeding 
for  contempt  for  violating  an  injunction  it  cannot  be  urged 
that  granting  the  injunction  was  erroneous.  Unless  abso- 
lutely void  it  is  binding  on  the  parties  and  must  be  obeyed. 
The  Appellate  Court  did  not  reverse  the  judgment  of  the 
circuit  court  because  it  found  defendant  in  error  had  not 
violated  the  injunctions.  In  its  opinion  that  court  says  "it 
is  evident  appellant  [defendant  in  error  here]  was  guilty 
of  a  technical  violation  of  the  injunctions,"  but  because 
he  honestly  thought  the  injunctions  were  unlawful  and  re- 
frained from  further  violations  when  he  was  advised  to 
the  contrary  the  court  was  of  opinion  punishment  by  im- 
prisonment should  not  have  been  imposed,  and  that  court 
reversed  and  set  aside  the  judgment  of  the  circuit  court 
without  remanding  the  case,  which  was  a  discharge  of  de- 
fendant in  error.  In  any  view  we  can  take  of  the  case  the 
judgment  of  the  Appellate  Court  cannot  be  sustained.  The 
judgment  of  the  circuit  court  was  not  reversed  as  a  result 
of  the  Appellate  Court  finding  the  facts  different  from  the 
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circuit  court,  for  there  is  no  substantial  dispute  as  to  facts, 
and  the  Appellate  Court  made  no  finding  of  facts,  as  is 
required  by  statute  when  it  reverses  a  judgment  without 
remanding  the  case,  as  a  result  of  finding  the  facts  differ- 
ent from  the  trial  court.  The  reason  for  the  reversal  of 
the  judgment  of  the  lower  court,  as  stated  in  the  opinion, 
is  that  punishment  by  imprisonment  should  not  have  been 
imposed.  Reversing  for  that  supposed  error  would  require 
the  modification  of  the  penalty  imposed  or  remandment  to 
the  circuit  court. 

The  court  granting  the  injunction  is  clothed  with  a  large 
discretion  in  enforcing  obedience  to  it,  and  in  a  proceeding 
for  its  violation  the  extent  of  the  punishment  to  be  inflicted 
rests  in  the  sound  legal  discretion  of  the  court,  and  courts 
of  appellate  jurisdiction  will  not  interfere  with  the  exercise 
of  such  discretion  except  for  its  abuse.  (Hake  v.  People, 
230  111.  174;  Leopold  V.  People,  140  id.  552;  In  re  hide- 
pendent  Publishing  Co.  240  Fed.  Rep.  (C.  C.  A.)  849; 
Cart  V.  District  Court,  147  Iowa,  663.)  Unless  the  expres- 
sion in  the  Api>ellate  Court's  opinion  that  it  did  not  think 
punishment  by  imprisonment  should  have  been  inflicted  in- 
dicates that  that  court  found  the  judgment  to  be  an  abuse 
of  the  lower  court's  discretion,  it  cannot  be  said  that  the 
reversal  resulted  from  the  Appellate  Court  determining  that 
the  punishment  was  excessive  and  unlawful.  In  any  event, 
the  Appellate  Court  should,  if  it  concluded  it  had  the  power 
to  do  so,  have  modified  the  punishment  or  remanded  the 
case  to  the  lower  court. 

The  judgment  of  the  Appellate  Court  is  reversed  and 
the  case  remanded  to  that  court,  with  directions  to  render 
such  judgment,  not  inconsistent  with  the  views  expressed  in 
this  opinion,  as  it  may  deem  lawful  and  proper. 

Reversed  and  remanded,  zvith  directions. 
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(No.  12581. — ^Judgment  affirmed.) 
The  People  exrel.  George  E.  Little,  County  Collector,  Ap- 
pellant, vs.  The  St.  Louis  Electric  Bridge  Company, 

Appellee.       ^ 

Opinion  filed  December  17,  1919^ 

1.  Taxes — hoard  of  reviezv  cannot  act  arbitrarily  in  making  as- 
sessment. In  making  an  assessment  against  the  tangible  property 
of  a  bridge  company  the  board  of  review  cannot  act  arbitrarily  and 
in  disregard  of  the  evidence,  and  if  the  evidence  shows  an  over- 
valuation by  the  board  so  excessive  as  to  require  the  conclusion 
that  the  board  did  not  exercise  honest  judgment,  objections  to  a  tax 
based  on  such  excessive  valuation  will  be  sustained  by  the  courts. 

2.  Same — an  assessment  by  the  State  board  in  violation  of  its 
own  rules  cannot  be  sustained.  The  State  Board  of  Equalization 
is  charged  with  the  duty  of  assessing  the  capital  stock  of  corpora- 
tions and  may  adopt  rules  for  that  purpose  to  which  it  must  adhere 
whenever  they  are  applicable,  and  an  assessment  of  capital  stock 
in  violation  of  its  own  rules  cannot  be  sustained. 

3.  Same — the  State  board  has  nothing  to  do  with  valuation  of 
tangible  property..  In  assessing  the  capital  stock  of  a  corporation 
the  State  Board  of  Equalization  has  no  right  to  take  into  consid- 
eration the  question  whether  the  tangible  property  of  the  corpora- 
tion has  been  assessed  too  low  or  too  high  by  the  local  assessor. 

4.  Same — duty  of  State  board  in  making  capital  stock  assess- 
ment. In  making  a  capital  stock  assessment  it  is  the  duty  of  the 
State  Board  of  Equalization  to  ascertain  the  fair  cash  value  of  the 
shares  of  stock  and  the  amount  of  indebtedness  of  the  corporation, 
except  for  current  expenses,  add  the  two  together  and  equalize  the 
aggregate  amount  with  other  property  throughout  the  State,  and 
from  the  amount  so  equalized  deduct  the  equalized  value  of  the 
tangible  property  of  the  corporation. 

5.  Same — State  board  cannot  fix  value  of  shares  of  stock  in  dis- 
regard of  the  facts.  In  finding  the  value  of  the  shares  of  stock 
of  a  corporation  the  State  Board  of  Equalization  may  consider  the 
books  of  the  corporation,  the  returns  made  to  the  Auditor  of  Pub- 
lic Accounts  and  such  other  information  as  may  be  obtainable,  but 
it  cannot  fix  such  value  in  disregard  of  the  facts. 

Appeal  from  the  County  Court  of  Madison  county;  the 
Hon.  Otto  W.  Longenecker,  Judge,  presiding. 

Edward  J.  Brundage,  Attorney  General,  Joseph  P. 
Streuber,  State's  Attorney,  and  Clarence  N.  Boord,  for 
appellant. 
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Burton  &  Hamilton,  and  Terrv,  Gueltig  &  Powell, 
for  appellee. 

Mr.  Chii^f  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  St.  Louis  Electric  Bridge  Company  filed  objections 
in  the  county  court  of  Madison  county  in  191 7  to  the  appli- 
cation of  the  county  collector  for  taxes  assessed  against  its 
tangible  property  in  1916,  amounting  to  $11,571.10.  In 
1918  it  filed  objections  to  the  application  of  the  collector  in 
that  year  for  judgment  for  $24,850  taxes  extended  against 
its  capital  stock  on  an  assessment  fnade  by  the  State  Board 
of  Equalization  in  191 7.  The  two  cases  were  heard  to- 
gether by  agreement,  judgments  were  rendered  sustaining 
the  objections,  and  the  People  have  appealed. 

The  objection  in  each  case  was  that  the  assessment  was 
arbitrary  and  so  unreasonable  and  grossly  excessive  as  to 
be  fraudulent.  The  appellee's  property  which  was  assessed 
consists  of  the  part  in  Illinois  of  a  bridge  extending  across 
the  Mississippi  river  from  Venice,  Illinois,  to  St.  Louis, 
Missouri,  including  steel  trestle,  wooden  trestle  and  real  es- 
tate which  was  assessed  at  $10,000.  The  bridge  has  been 
in  use  since  the  fall  of  1910.  In  1913  and  1914  the  por- 
tion of  the  bridge  in  Illinois,  with  the  Illinois  real  estate, 
was  assessed  at  a  full  value  of  $420,000.  In  19 15  the  as- 
sessor  raised  the  full  value  to  $1,050,000,  but  the  board  of 
review,  upon  a  hearing,  lowered  it  to  $420,000.  In  19 16 
the  board  of  review,  after  notice  to  the  appellee  and  a  hear- 
ing, fixed  the  full  value  of  the  Illinois  part  of  the  bridge 
and  the  Illinois  real  estate  at  $1,086,000.  The  appellee  paid 
the  taxes  due  on  the  amount  of  the  assessment  of  191 5, 
and  it  is  the  remainder  of  the  taxes  to  which  objection  was 
made. 

The  part  of  the  bridge  in  Illinois  consists  of  1032  feet 
of  steel  bridge,  700  feet  of  steel  trestle  and  650  feet  of 
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wood  trestle, — ^2382  feet.  That  in  Missouri  consists  of 
1032  feet  of  steel  bridge,  2868  feet  of  steel  trestle  and 
1440  feet  of  steel  approach, — 5340  feet.  The  original  con- 
tract price  for  the  construction  of  the  bridge  was  $4,711,- 
000,  but  changes  were  made  in  the  plans  reducing  the  cost 
to  approximately  $3,580,000,  at  which  it  was  carried  on 
the  company's  books.  This  price  was  paid,  $1,000,000  in 
stock  and  the  rest  in  bonds  of  the  company  which  were 
sold  for  eighty-five  cents  on  the  dollar,  so  that  the  actual 
money  which  went  to  the  construction  of  the  bridge  must 
be  reduced  $387,000,  making  the  actual  cost  of  construc- 
tion $3,193,000.  Since  the  Illinois  part  of  the  bridge  was 
somewhat  less  than  one-third  of  the  whole,  an  assessment 
based  solely  on  the  cost  of  construction  could  not  exceed 
$1,064,333.  The  basis  of  assessment  of  all  property  in 
Madison  county  was  seventy  per  cent  of  the  actual  value, 
which  would  produce  the  amount  of  $745,033  as  the  as- 
sessed full  value  of  the  property,  disregarding  any  question 
of  depreciation  or  appreciation  in  value. 

In  November,  1914,  the  appellee  procured  an  inventory 
and  appraisement  of  the  property  to  be  made  by  two  con- 
sulting engineers  of  St.  Louis,  and  evidence  was  introduced 
on  the  hearing  that  the  reproduction  or  replacement  value 
of  the  bridge  at  that  time  was  $2,657,112.94.  The  fact 
that  the  assessment  was  made  as  of  April  i,  19 16,  sixteen 
months  later,  when  the  prices  of  labor  and  material  had 
changed,  weakens  the  force  of  the  evidence  but  does  not 
render  it  incompetent.  There  was  also  testimony  at  the 
hearing  that  at  that  time  (19 16)  it  would  not  cost  to  re- 
produce the  portion  of  the  bridge  in  Illinois  more  than 
$800,000.  If  this  reproduction  value  of  $2,657,1 12.94  were 
to  be  taken  as  the  only  basis  of  assessment,  the  valuation  of 
the  Illinois  third  of  the  bridge  would  be  $885,704,  which 
on  a  seventy  per  cent  assessment  would  produce  an  assessed 
full  value  of  $619,992.  The  assessment  exceeded  this 
amount  more  than  seventy-five  per  cent. 


V 
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In  19 1 6  the  gross  income  of  the  property  from  all 
sources  was  $267,831.50,  taxes  and  expenses  of  mainte- 
nance and  organization  $85,965.26,  leaving  a  balance  of 
$181,856.24.  In  all  previous  years  the  net  income  had 
been  less.  Capitalizing  this  amount  at  six  per  cent  produces 
$3,030,937,  one-third  of  which  ($1,010,312)  at  seventy  per 
cent  would  make  a  valuation  of  $707,218  for  the  Illinois 
portion  based  only  on  income. 

All  of  the  above  facts  are  proper  for  consideration  in 
making  an  assessment  but  all  of  them  together  are  not 
completely  inclusive  of  the  matters  to  be  considered.  The 
character  of  the  property  is  such  that  it  has  no  market  value 
in  the  ordinary  sense  of  that  term.  Testimony  of  experts 
was  introduced  that  in  their  judgment  a  willing  purchaser 
of  the  property  would  not  give  more  than  $1,000,000  or 
$1,250,000  for  the  property.  The  bridge  was  constructed 
for  the  use  of  the  Illinois  Traction  System.  It  carries 
double  railway  tracks  and  roadways  for  wagons  and  pedes- 
trians. It  is  strong  enough  for  steam  railway  traffic,  but 
only  electric  power  is  used  in  operating  trains  over  it.  In 
1916  the  Illinois  Traction  System,  the  St.  Louis  Electric 
Terminal  Railway  Company,  the  East  St.  Louis  and  Sub- 
urban Railw^ay  Company  and  the  Alton,  Granite  City  and 
St.  Louis  Traction  Company  used  the  bridge.  The  bridge 
company  owns  no  rolling  stock  and  operates  no  trains.  Its 
revenues  are  derived  from  tolls  received  from  vehicles  and 
pedestrians,  from  rentals  from  the  St.  Louis  Electric  Term- 
inal Railway  Company,  w^hich  operates  a  street  car  service 
over  the  bridge  from  St.  Louis  to  Venice,  Madison  and 
Granite  City,  and  from  the  interurban  companies  w^hich  use 
the  bridge.  The  bridge  company  receives  forty-nine  per 
cent  of  the  total  receipts  of  the  terminal  company  from  its 
car  service,  which  the  evidence  shows  to  be  a  liberal  divi- 
sion in  favor  of  the  bridge  company.  It  receives  from  in- 
terurban fares  forty  per  cent  of  the  receipts  for  out-bound 
business  and  twenty  per  cent  for  in-bound  business  with- 
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out  regard  to  the  place  of  origin  or  destination,  and  this  is 
shown  to  be  a  favorable  division  for  the*  bridge  company. 
The  bridge  is  located  between  the  Merchants'  bridge  on  the 
north  and  the  Eads  bridge  on  the  south,  which  are  used 
by  twenty-six  steam  railway  lines.  Most  of  the  steam  rail- 
road companies  operating  these  lines  own  stock  in  those 
bridges,  and  among  the  owners  are  the  large  controlling 
companies.  In  191 5  the  appellee  had  no  railroad  connec- 
tions west  of  St.  Louis,  but  at  the  time  of  the  hearing  of 
this  case  it  was  shown  that  it  was  getting  24  cars  out 
of  4000  or  5000  in  trans-Mississippi  business.  In  the  latter 
part  of  1916  the  St.  Louis  Free  Bridge  was  opened  just 
south  of  the  Eads  bridge,  with  free  service  for  vehicles  and 
pedestrians  and  with  offers  of  facilities  to  steam  roads  and 
interurban  roads. 

This  evidence  was  submitted  to  the  board  of  review  m 
19 1 6.  It  does  not  seem  possible  by  any  reasonable  process, 
in  view  of  the  facts  before  the  board,  to  arrive  at  the  con- 
clusion that  the  fair  cash  value  of  the  part  of  the  bridge  in 
Illinois  was  $1,551,428  or  anywhere  near  that  amount,  as 
the  board  must  have  done  to  fix  the  assessed  full  value,  on 
the  basis  at  which  other  property  was  assessed,  at  $1,086,- 
000.  The  board  was  required  to  exercise  its  judgment  in 
the  matter,  and  a  mere  difference  in  judgment  will  not  au- 
thorize a  court  to  set  aside  an  assessment.  Here  there  was 
not  only  an  entire  absence  of  proof  to  sustain  the  assess- 
ment, but  the  evidence  shows  an  over-valuation  so  excessive 
as  to  require  the  conclusion  that  it  did  not  arise  from  an 
error  in  the  exercise  of  honest  judgment  but  was  arbitra- 
rily and  intentionally  made,  and  from  such  an  assessment 
the  courts  will  give  relief.  Chicago,  Burlington  and  Quincy 
Railroad  Co,  v.  Cole,  75  111.  591 ;  People's  Gas  Light  and 
Coke  Co.  V.  Sttu:kart,  286  id.  164. 

In  191 7  the  State  Board  of  Equalization  assessed  the 
appellee's  capital  stock,  including  its  franchise,  at  $1,454,- 
485,  being  one-third  of  the  full  equalized  value  of  $4,363,- 
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455  as  fixed  by  the  board.  No  assessment  of  capital  stock 
was  made  in  previous  years.  The  assessed  value  of  the 
tangible  property  in  Illinois  and  Missouri  in  that  year  was 
$1,104,485,  which  was  deducted  from  the  assessed  value  of 
the  capital  stock  and  franchise,  leaving  the  sum  of  $350,000 
as  the  net  assessment  of  the  capital  stock  and  franchise. 
The  State  Board  of  Equalization  was  charged  with  the  duty 
of  assessing  the  capital  stock  of  corporations  and  had  the 
power  to  adopt  rules  for  that  purpose,  to  which  it  was 
bound  to  adhere  where  they  were  applicable.  An  assess- 
ment arbitrarily  made  by  the  board  in  violation  of  its  own 
rules  cannot  be  sustained.  (Calumet  and  Chicago  Canal 
and  Dock  Co.  v.  O'Conttell,  265  111.  106.)  The  method  of 
assessment  required  the  fair  cash  value  of  the  shares  of 
capital  stock  and  the  amount  of  the  indebtedness  of  the 
corporation,  except  for  current  expenses,  to  be  added  to- 
gether and  the  aggregate  amount  equalized  with  other  prop- 
erty throughout  the  State.  From  the  aggregate  amount  so 
equalized  the  equalized  value  of  all  tangible  property  of  the 
corporation  was  to  be  deducted  and  the  remainder  consti- 
tuted the  assessed  value  of  the  capital  stock,  including  the 
franchise.  The  State  board  had  nothing  to  do  with  the 
valuation  of  the  tangible  property.  That  was  the  duty  of 
the  local  assessors,  and  the  State  board  had  no  right,  in 
assessing  the  capital  stock,  to  take  into  consideration  the 
question  whether  the  assessment  of  the  tangible  property 
was  high  or  low.  (Calumet  and  Chicago  Canal  and  Dock 
Co,  V.  Stuckart,  275  111.  253.)  Its  duty  was  only  to  ascer- 
tain the  fair  cash  value  of  the  shares  of  stock  and  the 
amount  of  the  indebtedness  and  deduct  from  this  sum  the 
valuation  made  by  the  local  assessor. 

A  complaint  was  made  to  the  board  in  regard  to  the 
assessment.  In  response  to  a  notice  appellee's  representa- 
tives appeared  before  the  capital  stock  committee  of  the 
board  and  submitted  statements  showing  the  facts  which 
have  been  hereinbefore  stated  in  regard  to  its  capital  stock, 
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its  indebtedness,  its  income,  operating  expenses  and  busi- 
ness. The  committee  made  a  report  to  the  board  and  the 
assessment  was  made  in  accordance  with  the  report.  The 
assessment  of  $4,363,455  was  a  mere  arbitrary  determina- 
tion, which  had  no  basis  in  fact  to  rest  upon.  The  indebt- 
edness was  $2,592,000.  There  could  be  no  difference  of 
opinion  about  that.  The  par  value  of  the  capital  stock  was 
$1,000,000.  Its  aggregate  was  $3,592,000,  one-third  of 
which  was  $1,197,333.  Assuming  the  fair  cash  value  of 
the  shares  of  capital  stock  to  be  their  par  value,  after  de- 
ducting the  assessed  value  of  the  tangible  property  ($1,104,- 
485)  the  remainder  ($92,848)  would  be  the  assessed  value 
of  the  capital  stock  instead  of  $350,000.  The  board  was 
not  required  to  take  the  value  of  the  shares  of  stock  at  par. 
It  had  a  right  to  take  into  consideration  the  books  of 
the  corporation,  the  returns  made  to  the  Auditor  of  Public 
Accounts,  and  such  other  information  as  it  might  have  or 
be  able  to  obtain.  In  fact,  however,  it  could  not  upon  the 
facts  have  found  the  value  of  the  stock  to  be  above  par. 
The  bridge  had  been  in  operation  for  six  years,  during 
which  time,  though  the  company  had  paid  the  interest  on 
its  bonds,  its  net  income,  after  paying  operating  expenses, 
taxes  and  interest,  without  any  deduction  for  depreciation, 
was  less  than  five  per  cent  of  its  capital.  No  honest  judg- 
ment could  place  the  value  of  such  stock  at  177,  as  must 
have  been  done  to  reach  an  assessment  of  $4,363,455.  As 
in  the  case  of  the  tangible  property  a  court  will  not  give 
relief  against  an  assessment  on  account  of  mere  difference 
of  opinion,  but  where  it  is  manifest  that  the  assessment  is 
grossly  excessive  and  is  a  result  of  the  exercise  of  the  will 
and  not  the  judgment,  relief  will  be  granted. 

The  evidence  in  this  record  sustains  the  judgment  of 
the  county  court,  and  it  will  be  affirmed. 

Judgment  affirmed. 
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(No.  12983. — ^Judgment  affirmed.) 

The  Pubuc  Service  Company  of  Northern  Illinois, 
Appellee,  vs,  William  Recktenwald  et  at.  Appellants. 

Opinion  filed  December  17,  ipJ^P- 

1.  Eminent  domain — what  is  sufficient  effort  to  agree  on  com- 
pensation to  joint  owners  before  filing  petition.  A  letter  from  a 
corporation  to  one  of  the  joint  owners  of  property  showing  that 
it  had  been  ordered  by  the  Utilities  Commission  to  take  the  prop- 
erty and  offering  a  cash  price  at  a  certain  rate  per  acre  for  the 
whole  title  is  in  substance  an  offer  to  the  owners  of  the  tract  and 
is  a  sufficient  effort  on  the  part  of  the  petitioner  to  agree  on  com- 
pensation before  filing  its  petition  though  no  reply  was  made  to 
the  letter. 

2.  Same — zvhen  right  of  corporation  to  exercise  power  of  emi- 
nent domain  depends  on  Public  Utilities  act.  The  general  Corpora- 
tion act  does  not  confer  the  right  to  acquire  private  property  by 
the  exercise  of  the  power  of  eminent  domain  but  the  existence  of 
the  right  in  a  corporation  organized  under  said  act  depends  upon 
provisions  of  the  Public  Utilities  act. 

3.  Same — Public  Utilities  Commission  may  authorise  the  exer- 
cise of  power  of  eminent  domain.  Under  the  Public  Utilities  act 
the  Public  Utilities  Commission  has  the  implied  power  to  authorize 
the  exercise  of  the  power  of  eminent  domain  by  a  public  utility 
corporation  which  otherwise  does  not  have  that  power,  where  the 
exercise  of  said  power  is  necessary  to  enable  the  corporation  to 
obey  a  proper  order  of  the  commission.  {Chicago,  Burlington  and 
Quincy  Railroad  Co.  v.  Cavanagh,  278  III.  609,  followed.) 

4.  Constitutional  law — effect  of  constitutional  provision  that 
an  act  must  embrace  one  subject  expressed  in  its  title.  Under  the 
constitutional  provision  that  no  act  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  the  title,  those  provisions  of  an 
act  which  are  not  fairly  embraced  in  the  title  are  void,  and  where 
different  subjects  are  expressed  in  the  title  the  whole  act  is  void. 

5.  Same — ivhat  provisions  may  be  included  in  general  subject 
of  act.  An  act  having  a  single  general  subject  indicated  in  the  title 
satisfies  the  constitutional  requirement  and  may  contain  any  num- 
ber of  provisions,  no  matter  how  diverse  they  may  be,  so  long  as 
they  are  not  inconsistent  with  or  foreign  to  the  general  subject 
and  may  be  considered  in  furtherance  of  such  subject  by  provid- 
ing the  means  for  carrying  out  the  general  object. 

6.  Same — sections  30  and  3p  of  Public  Utilities  act  do  not  con- 
tain provisions  not  embraced  in  title  of  act.    Section  50  of  the  Pub- 
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lie  Utilities  act,  providing  that  the  commission  may  require  a  public 
utility  to  make  changes  in  its  property  or  erect  new  structures  to 
promote  public  welfare,  and  section  59,  providing  for  the  exercise 
of  the  power  of  eminent  domain  whenever  necessary  in  such  cases, 
do  not  violate  the  constitutional  provision  that  an  act  shall  have  but 
one  subject  which  shall  be  expressed  in  its  title,  as  said  provisions 
are  germane  to  the  expressed  subject  of  the  act  and  necessary  to 
carry  out  its  purpose. 

Appeal,  from  the  County  Court  of  Lake  county;  the 
Hon.  Perry  L.  Persons,  Judge,  presiding. 

E.  V.  Orvis,  (R.  J.  Dady,  of  counsel,)  for  appellants. 

IsHAM,  L1NC01.N  &  JPeai^e,  (Wiluam  A.  MoRROw,  and 
Cyrus  H.  Adams,  Jr.,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellee,  the  Public  Service  Company  of  Northern 
Illinois,  filed  in  the  county  court  of  Lake  county  its  petition 
setting  forth  that  it  was  a  corporation  organized  under  the 
act  of  1872  entitled  "An  act  concerning  corporations,"  to 
manufacture,  produce,  distribute  and  sell  gas  and  electric- 
ity, to  distribute  water  and  to  distribute  heat,  and  was  a 
public  utility  within  the  meaning  of  the  act  entitled  "An 
act  to  provide  for  the  regulation  of  public  utilities;"  (Laws 
of  1913,  p.  459;)  that  the  Public  Utilities  Commission, 
after  hearing  upon  complaint,  entered  an  order  finding  that 
the  construction,  operation  and  maintenance  of  an  extension 
of  petitioner's  electric  transmission  line  ought  to  be  made 
and  was  necessary  to  promote  the  convenience  of  the  pub- 
lic and  to  secure  adequate  service  or  facilities,  and  directing 
the  petitioner  to  construct,  operate  and  maintain  such  exten- 
sion from  its  sub-station  No.  82  in  the  city  of  Evanston 
northwesterly  and  in  general  along  the  eastern  side  of  and 
adjoining  the  existing  right  of  way  of  tlie  Chicago  and 
Northwestern  Railway  Company  to  a  point  specified  in  the 
petition;   that  said  transmission  line  would  consist  first  of 
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a  single  row,  and  later,  when  conditions  might  warrant, 
a  double  row  of  steel  towers  supporting  high  tension  wires, 
and  that  it  was  unable  to  agree  with  the  various  owners 
and  persons  interested  in  the  tracts  of  land  therein  de- 
scribed as  to  the  amount  of  compensation  to  be  paid  them 
for  the  taking  and  use  thereof,  and  the  petition  prayed  the 
court  to  cause  such  compensation  to  be  ascertained  accord- 
ing to  law.  Among  the  tracts  of  land  described  in  the  peti- 
tion was  "a  strip  of  land  eighty-five  (85)  feet  wide  east 
of  and  immediately  adjoining  the  right  of  way  of  the  Chi- 
cago and  Northwestern  Railway  Company,  in  and  through 
the  south  half  of  the  northeast  quarter  of  the  northeast 
quarter  of  section  thirty- four  (34),  township  forty-three 
(43),  north,  range  twelve  (12),  east  of  the  third  principal 
meridian,  in  Lake  county,  Illinois,"  and  the  appellants,  Wil- 
liam Recktenwald  and  Charlotte  Recktenwald,  were  named 
as  owners.  The  appellants  entered  their  special  appearance, 
and,  alleging  that  they  w^ere  the  owners  in  fee  simple  of  the 
tract  of  land,  tnoved  the  court  to  dismiss  the  petition.  After 
a  hearing  the  motion  was  denied,  and  appellants  then  entered 
their  general  appearance  and  filed  a  cross-petition  alleging 
damage  to  land  not  taken  and  engaged  in  a  trial,  which 
resulted  in  a  verdict  fixing  the  compensation.  The  appel- 
lants made  a  motion  in  arrest  of  judgment,  which  was  de- 
nied and  judgment  was  entered,  from  which  this  appeal 
was  prosecuted. 

Nine  grounds  of  the  motion  to  dismiss  were  stated 
therein,  but  those  which  are  now  relied  upon  by  the  appel- 
lants are,  that  the  petitioner  had  not  made  an  effort  to 
agree  with  the  appellants  upon  the  compensation  to  be  paid 
to  them  before  filing  the  petition,  and  that  the  petitioner 
had  no  right  to  exercise  the  power  of  eminent  domain. 

The  tract  of  land  was  owned  jointly  by  the  appellants, 
and  the  petitioner,  by  a  letter  addressed  to  the  appellant 
William  Recktenwald  enclosing  a  copy  of  the  order  of  the 
Public  Utilities  Commission  and  a  description  of  the  prop- 
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erty,  offered  him  in  cash  at  the  rate  of  $350  per  acre.  No 
reply  was  made  to  the  letter  and  there  was  a  sufficient  effort 
on  the  part  of  the  petitioner  to  agree  with  William  Reckten- 
wald. (Pittsburg,  Cincinnati,  Chicago  and  St,  Louis  RaiU 
way  Co.  V.  Gage,  286  111.  213.)  The  appellants  were  joint 
owners  of  the  land  and  the  offer  was  for  the  whole  title, 
perhaps  in  the  belief  that  the  interest  of  Charlotte  Reckten- 
wald was  an  inchoate  right  of  dower.  The  offer  was,  in 
substance,  to  the  owners  of  the  tract,  but  in  any  view  of 
the  matter,  if  the  petitioner  could  not  agree  with  William 
Recktenwald  for  his  undivided  interest  no  further  attempt 
to  negotiate  was  necessary. 

The  principal  argument  in  support  of  the  errors  assigned 
is  that  the  petitioner  had  no  right  to  exercise  the  power  of 
eminent  domain,  and  this  is  based  upon  the  following  propo- 
sitions: "(i)  That  the  act  under  which  the  petitioner  was 
organized  did  not  confer  the  right;  (2)  that  sections  50 
and  59  of  the  act  providing  for  the  regulation  of  public 
utilities  are  obnoxious  to  and  in  contravention  of  section  13 
of  article  4  of  the  constitution,  which  provides  that  'no  act 
hereafter  passed  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  the  title;'  (3)  that  the  provision 
of  section  59  for  the  exercise  of  the  power  of  eminent 
domain  is  not  expressed  in  or  covered  by  the  title  of  the 
act,  or  if  so  expressed,  the  title  embraces  more  than  one 
subject;  (4)  if  the  provisions  of  sections  50  and  59  are 
expressed  in  the  title  they  violate  the  constitution  by  dele- 
gating to  the  Public  Utilities  Commission  the  power  to  dele- 
gate to  a  public  utility  the  right  to  exercise  the  power  of 
eminent  domain;  (5)  if  those  sections  are  constitutional 
they  do  not  confer  upon  corporations  created  prior  to  the 
passage  of  the  act  the  right  to  exercise  the  power  of  emi- 
nent domain  but  simply  regulate  the  exercise  of  such  power 
by  a  corporation  already  having  it." 

The  general  Corporation  act,  under  which  the  appellee 
is  organized,  does  not  confer  the  right  to  acquire  private 
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property  by  the  exercise  of  the  power  of  eminent  domain. 
(Harvey  v.  Aurora  and  Geneva  Raihvay  Co,  174  III.  295.) 
The  existence  of  the  right  depends  upon  the  provisions  and 
validity  of  the  act  for  the  regulation  of  public  utilities. 

Aside  from  the  question  of  the  constitutionality  of  sec- 
tions 50  and  59,  which  was  not  raised  or  considered  in  the 
case  of  Chicago,  Burlington  and  Quincy  Railroad  Co,  v. 
Cavanagh,  278  111.  609,  the  questions  whether  the  Public 
Utilities  Commission  has  power  to  require  a  public  utility 
to  do  some  act  which  will  require  the  exercise  of  the  power 
of  eminent  domain,  and  whether  the  Public  Utilities  act 
simply  regulates  the  exercise  of  the  power  by  a  corporation 
already  having  it,  were  settled  in  that  case.  The  Chicago, 
Burlington  and  Quincy  Railroad  Company  had  been  in- 
vested with  power  to  take  private  property  by  eminent  do- 
main for  the  original  construction  of  its  railroad,  but  the 
power  had  been  exhausted  by  the  original  location  and  no 
longer  existed.  If  the  company  had  power  to  re-locate  its 
railroad  and  to  take  private  property  for  the  re-location  it 
was  derived  from  the  Public  Utilities  act  under  the  order 
of  the  Public  Utilities  Commission.  It  was  said  that  the 
General  Assembly  might  lawfully  delegate  to  the  Public 
Utilities  Commission  the  right  and  duty  to  exercise  or  com- 
pel the  exercise  of  the  power  of  eminent  domain  to  secure 
the  public  safety,  and  the  right  and  duty  were  necessarily 
implied,  because  if  the  petitioner  had  no  right  to  take  prop- 
erty for  the  proposed  change  it  would  be  powerless  to  com- 
ply with  the  order,  and  the  commission  having  been  empow- 
ered to  make  the  order,  everything  essential  to  require  and 
assure  compliance  with  it  was  necessarily  included. 

The  constitutional  provision  tliat  no  act  shall  embrace 
more  than  one  subject,  which  shall  be  expressed  in  the  title, 
prohibits  the  passage  of  an  act  containing  provisions  not 
fairly  embraced  in  the  title  and  any  such  provisions  are 
void,  and  it  also  prohibits  the  passage  of  an  act  relating  to 
different  subjects  expressed  in  .the  title,  in  which  case  the 
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whole  act  is  void.  (Milne  v.  People,  224  111.  125;  Rouse 
V.  Thompson,  228  id.  522 ;  Sutter  v.  People^s  Gas  Light  and 
Coke  Co,  284  id.  634.)  The  general  purpose  of  the  con- 
stitutional provision,  however,  is  accomplished  when  a  law 
has  but  one  general  subject,  which  is  fairly  indicated  by 
its  title.  The  title  is  not  required  to  be  an  index  to  the 
body  of  the  act  or  as  comprehensive  in  matters  of  detail, 
but  if  it  fairly  indicates  the  general  subject  and  reasonably 
covers  all' the  provisions  of  the  act  and  is  not  calculated  to 
mislead  the  General  Assembly  or  the  people  it  is  a  suffi- 
cient compliance  with  the  constitutional  requirement.  Un- 
less the  act  contains  matters  having  no  proper  connection 
or  relation  to  the  title,  or  the  title  itself  contains  subjects 
having  no  proper  relation  to  each  other,  the  constitutional 
provision  is  not  violated.  An  act  having  a  single  general 
subject  indicated  in  the  title  may  contain  any  number  of 
provisions,  no  matter  how  diverse  they  may  be,  so  long  as 
they  are  not  inconsistent  with  or  foreign  to  the  general 
subject,  and  may  be  considered  in  furtherance  of  such  sub- 
ject by  providing  for  the  metliod  and  means  of  carrying 
out  the  general  object.  People  v.  Nelson,  133  111.  565; 
People  V.  McBride,  234  id.  146;  Manaster  v.  Kioebge,  257 
id.  431 ;  Perkins  v.  Board  of  County  Comrs.  271  id.  449; 
Sutter  v.  People's  Gas  Light  and  Coke  Co,  supra. 

It  cannot  be  doubted  that  power  may  be  conferred  upon 
a  corporation  organized  under  authority  of  the  General 
Assembly  to  serve  the  public  by  supplying  the  people  with 
gas,  electricity,  heat  and  water,  which  can  best  be  produced 
and  distributed  by  such  a  corporation  acting  under  State 
control,  to  take  private  property  for  the  public  uses  of  such 
corporation  by  the  power  of  eminent  domain.  The  question 
here  is  whether  that  has  been  accomplished  by  the  act  en- 
titled "An  act  to  provide  for  the  regulation  of  public  utili- 
ties." The  regulation  of  such  corporations  performing  a 
public  service  includes  their  control,  direction  and  govern- 
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ment  and  subjecting  them  to  rules  and  restrictions  for  their 
management  or  government  in  order  that  the  public  may 
be  efficiently  served  on  equal  terms  and  for  reasonable  com- 
pensation with  services  and  commodities  furnished  by  the 
corporations.  To  that  end  it  is  within  the  general  purview 
of  the  title  to  provide  that  if  the  commission,  after  hear- 
ing, shall  find  that  the  service  is  inadequate  and  that  addi- 
tions, extensions,  repairs  or  improvements  to  or  changes  in 
the  ^existing  plant,  equipment,  apparatus,  facilities  or  other 
physical  property  of  any  public  utility  ought  reasonably  to 
be  made,  or  that  a  new  structure  or  structures  should  be 
erected  to  promote  the  security  or  convenience  of  the  pub- 
lic or  in  any  other  way  to  secure  adequate  service  or  facil- 
ity, the  commission  may  require  the  same  to  be  made.  That 
has  been  done  by  section  50  of  the  act  and  it  is  free  from 
constitutional  objection. 

For  the  purpose  of  rendering  the  provision  of  section  50 
effective  and  providing  the  method  and  means  of  requiring 
the  improvement,  changes  or  new  structures,  section  59  pro- 
vides that  when  necessary  for  the  construction  of  any  alter- 
ations, additions,  extensions  or  improvements  ordered  or 
authorized  under  section  50,  any  public  utility  may  enter 
upon,  take  or  damage  private  property  in  the  manner  pro- 
vided for  by  the  law  of  eminent  domain.  This  is  only  a 
provision  for  making  effective  an  order  lawfully  made,  and 
comes  within  the  established  rule  that  any  provision  in  fur- 
therance of  the  title  or  to  render  the  provisions  of  an  act 
effective  is  not  in  violation  of  the  constitutional  restriction. 
Without  the  power  of  eminent  domain  a  lawful  order  for 
securing  the  public  safety  and  convenience  would  be  an  idle 
ceremony,  because  private  property  could  not  be  taken  and 
appropriated  to  the  required  use. 

No  reason  is  suggested  why  the  act  for  the  regulation 
of  public  utilities  should  be  held  to  apply  only  to  corpora- 
tions organized  after  the  passage  of  the  act  and  none  is 
apparent. 
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The  act  does  not  embrace  more  than  one  subject  and 
that  subject  is  expressed  in  the  title.  The  court  did  not  err 
in  denying  the  motions  to  dismiss  and  in  arrest  of  judgment. 

The  j„dg„,e„.  is  affinned.  ,    .  „„,  ,. 


(No.  13050. — Cause  transferred.) 
George  D.  Cor  wine,  Sr.,  Trustee,  Appellee,  vs,  Isa  Marie 

Wigginton,  Appellant. 

Opinion  filed  December  ly,  ipip. 

Appeals  and  errors — when  a  freehold  is  not  involved.  Where 
creditors  of  the  owner  of  a  life  estate  have  purchased  the  life  ten- 
ant's interest  at  a  judicial  sale  and  one  creditor  has  taken  the  sher- 
iff's deed  as  trustee,  no  freehold  is  involved  in  an  action  of  forcible 
detainer  brought  by  said  trustee  against  the  life  tenant's  lessee, 
where  the  only  issues  are  as  to  possession  and  payment  of  rent. 

AppeaIv  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  Sain  Wewy,  Judge,  presiding. 

Covey  &  Woods,  for  appellant. 

Beach  &  Trapp,  and  McCormick  &  Murphy,  for  ap- 
pellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

On  April  26,  19 12,  John  B.  Martin  conveyed  by  war- 
ranty deed  to  his  daughter,  the  appellant,  Isa  Marie  Wig- 
ginton, who  was  then  Isa  Marie  Martin-  and  who  has  been 
married  to  Albert  Wigginton,  the  west  half  of  the  northeast 
quarter  of  section  31,  township  20,  range  3,  and  ttie  south- 
west quarter  of  the  southwest  quarter  of  section  11,  town- 
ship 19,  range  4,  in  Logan  county,  for  her  natural  life,  with 
remainder  after  her  death  to  her  lineal  descendants,  and  re- 
serving to  himself  a  life  estate,  with  the  provision  that  she 
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should  occupy  the  land  as  tenant  during  his  life,  rendering 
to  him  a  yearly  rent  of  $400,  payable  on  the  last  day  of 
December  in  each  year,  retaining  out  of  said  sum  the  taxes 
of  each  year,  which  she  was  to  pay.  The  deed  was  set  aside 
as  against  creditors  by  decree  of  the  circuit  court  of  Logan 
county  and  the  decree  was  reversed  by  this  court.  (German- 
American  Bank  V.  Martin,  277  111.  629.)  It  was  decided 
that  the  deed  was  valid  as  against  creditors,  and  they  must 
be  satisfied  with  and  limited  to  the  interest  which  John  B. 
Martin  retained  in  the  lands.  That  interest  was  sold  on  exe- 
cution,  and  the  appellee,  George  D.  Corwine,  Sr.,  trustee, 
became  the  owner  by  sheriff's  deed  dated  August  30,  1918. 
On  January  4,  1919,  the  appellee  made  a  written  demand 
on  the  appellant  for  the  payment  of  $303.23  within  five 
days  as  rent  and  gave  notice  that  unless  payment  was  made 
within  that  time  her  lease  of  the  premises  would  be  termi- 
nated. On  January  10,  1919,  the  appellee  brought  this  suit 
in  forcible  detainer  in  the  circuit  court  of  Logan  county  for 
possession  of  the  premises  and  claimed  said  amount  of  rent 
as  due  December  31,  1918.  Issues  were  formed  as  to  pos- 
session and  the  payment  of  rent,  and  a  jury  being  waived, 
the  cause  was  submitted  to  the  court  for  trial.  The  court 
found  the  issues  for  the  appellee  and  rendered  judgment  in 
his  favor  for  possession  of  the  premises  and  against  the  ap- 
pellant for  $309.45  and  costs  and  awarded  a  writ  of  resti- 
tution.   From  that  judgment  this  appeal  was  prosecuted. 

Neither  by  the  pleadings,  the  evidence  nor  the  assign- 
ment of  errors  is  any  question  raised  concerning  the  free- 
hold or  any  other  question  that  would  give  this  court  juris- 
diction by  direct  appeal,  and  the  appeal  to  this  court  was 
improvidently  allowed. 

The  cause  will  be  transferred  to  the  Appellate  Court  for 

the  Third  District.  r-         ^        ^       j 

Cause  transferred. 
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(No.  12557. — ^Reversed  and  remanded.) 

The  O.  W.  Rosenthal  Company,  Plaintiff  in  Error, 
vs.  The  Industrial  Commission  et  al. — (Sylvester 
Bush,  Defendant  in  Error.) 

Opinion  filed  December  //,  ipip. 

1.  Appeals  and  errors — supersedeas  suspends  further  action  of 
trial  court.  A  writ  of  error  brings  up  the  entire  record,  and  when 
the  writ  of  error  is  made  a  supersedeas  on  petition  of  the  plaintiff 
in  error  all  further  action  of  the  trial  court  is  suspended,  the  same 
as  when  an  appeal  is  perfected. 

2.  Workmen's  compensation — the  circuit  court  cannot  amend 
judgment  after  writ  of  error  has  been  made  a  supersedeas.  Where 
a  writ  of  error  to  the  Supreme  Court  has  been  made  a  supersedeas, 
the  circuit  court  cannot,  while  the  writ  of  error  is  pending,  amend 
its  judgment  of  confirmation  of  an  award  to  conform  to  a  subse- 
quent modification  made  by  the  Industrial  Commission. 

3.  Same — circuit  court  cannot  enter  money  judgment  and  order 
execution.  On  certiorari  to  review  an  award  by  the  Industrial 
Commission  the  circuit  court  has  no  authority  to  enter  a  money 
judgment  for  the  award  and  order  execution. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Zimmerman  &  Garrett,  for  plaintiff  in  error. 
Hope  Thompson,  for  defendant  in  error. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  court: 

The  circuit  court  of  Cook  county  confirmed  an  award 
of  the  Industrial  Commission  in  which  the  defendant  in 
error,  Sylvester  Bush,  was  awarded  $12  per  week  for  a 
period  of  three  weeks  for  temporary  total  incapacity  for 
work,  and  a  further  sum  of  $7  per  week  for  a  period  of 
413  weeks,  as  provided  in  paragraph  (d)  of  section  8  of 
the  Workmen's  Compensation  act  as  amended,  as  partial 
incapacity,  and  a  further  sum  of  $8.35  for  first  aid  medical. 
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surgical  and  hospital  services,  as  provided  for  in  section  8 
of  said  act,  and  the  court  entered  judgment  for  the  install- 
ment payments  then  due  and  to  become  due  and  ordered 
execution  to  issue  thereon. 

The  defendant  in  error,  Sylvester  Bush,  was  employed 
as  a  carpenter  by  the  plaintiff  in  error  from  May  to  August, 
1917,  and  on  the  i6th  day  of  August,  while  he  and  his 
fellow-workmen  were  carrying  a  heavy  timber,  Bush  slipped 
and  either  dropped  his  end  of  the  timber  or  fell  with  it  to 
the  floor.  Soon  after  this  incident  Bush  felt  a  pain  in  his 
groin  and  told  the  foreman  about  it.  He  remained  away 
from  his  work  for  two  days  and  then  returned  to  the  office 
of  the  plaintiff  in  error  and  presented  a  doctor's  certificate 
that  he  was  suffering  from  a  rupture,  at  which  time  he  re- 
ported his  injury  in  detail  to  the  foreman.  The  medical  tes- 
timonv  shows  that  Bush  was  examined  soon  after  the  ac- 
cident  in  question  and  found  suffering  from  a  rupture  of 
only  a  few  days'  standing.  The  plaintiff  in  error  and  Bush 
were  working  under  and  subject  to  the  provisions  of  the 
Workmen's  Compensation  act  and  the  accident  arose  out 
of  and  in  the  course  of  the  employment. 

The  trial  court  certified  that  in  its  opinion  this  cause  is 
one  proper  to  be  reviewed  by  the  Supreme  Court.  There- 
upon a  certified  copy  of  the  record  was  filed  in  this  court 
and  a  writ  of  error  issued,  which  was  made  a  supersedeas. 
Thereafter  plaintiff  in  error  filed  a  petition  with  the  Indus- 
trial Commission  asking  a  modification  of  the  award  and 
that  the  award  be  suspended  on  the  ground  tliat  Bush  re- 
fused to  undergo  an  operation  (tendered  by  the  plaintiff  in 
error)  to  reduce  the  hernia.  A  hearing  was  had  on  this 
petition,  and  the  Industrial  Commission  modified  the  award 
by  suspending  all  payments  provided  for  in  the  award  until 
Bush  should  undergo  the  operation  proposed.  Thereupon 
plaintiff  in  error  filed  its  petition  in  the  circuit  court  for 
the  purpose  of  having  the  court  modify  the  judgment  there- 
tofore entered  confirming  the  award.     The  trial  court  de- 
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nied  the  prayer  of  the  petition  on  the  ground  that  it  had  no 
jurisdiction  to  make  any  order  in  the  case,  as  it  was  pend- 
ing on  writ  of  error  in  this  court. 

It  is  contended  by  plaintiff  in  error  that  the  court  erred 
in  sustaining  the  award,  as  the  same  was  not  based  on  any 
evidence  as  to  average  annual  wages;  that  there  was  no 
evidence  upon  which  to  base  the  award  of  the  sum  of  $8.35 
for  medical  ser\4ces ;  that  there  was  no  evidence  upon  which 
to  base  the  award  of  $7  per  week  for  413  weeks  for  per- 
manent partial  disability.  We  have  read  and  examined  the 
record  in  this  case  and  are  satisfied  that  there  is  competent 
evidence  in  the  record  from  which  the  commission  might 
have  made  an  award  of  more  than  $8.35  for  medical  ser- 
vices. Counsel  for  plaintiff  in  error  agreed  that  the  wages 
of  Bush  were  $5.60  per  day  for  250  days  in  the  year.  We 
are  satisfied  that  there  is  sufficient  evidence  in  the  record 
upon  which  to  base  an  award  of  $7  per  week  for  permanent 
partial  disability  and  that  the  circuit  court  did  not  err  in 
confirming  such  award. 

It  is  also  contended  by  plaintiff  in  error  that  the  circuit 
court  erred  in  not  amending  its  judgment  to  conform  to 
the  amendment  of  the  Industrial  Commission,  which  sus- 
pended payment  of  compensation  until  Bush  should  submit 
to  an  operation  for  hernia.  That  question  was  not  in  the 
record  at  the  time  of  the  issuance  of  a  writ  of  error  in  this 
case  and  is  not  now  before  this  court.  On  the  petition  of 
the  plaintiff  in  error  the  writ  of  error  was  made  a  super- 
sedeas. A  writ  of  error  brings  up  the  entire  record,  as  does 
an  appeal.  (People  v.  Wright,  284  111.  339.)  A  Sicper- 
sedeas  operates  to  suspend  all  further  action  of  the  trial 
court  touching  the  matter,  as  does  the  perfecting  of  an  ap- 
peal. {Rock  Island  Nat.  Bank  v.  Thompson,  173  111.  593; 
Sfnith  V.  Chy trans,  152  id.  664.)  The  amendment  of  the 
award  by  the  Industrial  Commission  was  made,  and  the 
petition  to  have  the  circuit  court  amend  its  judgment  to  con- 
form thereto  was  filed  after  the  writ  of  error  was  granted 
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and  made  a  supersedeas  in  this  case  and  the  case  thereby 
brought  to  this  court.  By  means  of  the  writ  of  error  and 
supersedeas,  therefore,  the  circuit  court  was  witliout  juris- 
diction to  enter  any  order  in  the  case  whatever,  and  the  cir- 
cuit court  did  not  err  in  so  holding.  People  v.  Wiley,  284 
111.  186;  People  V.  Pant,  276  id.  181 ;  City  of  Chicago  v. 
Lord,  281  id.  414. 

It  also  appears  from  the  record  that  the  question  of  the 
amendment  of  the  award  by  the  commission  on  the  ground 
stated  is  pending  on  a  writ  of  certiorari  in  the  circuit  court, 
a  petition  for  which  was  filed  after  the  original  cause  was 
brought  to  this  court  by  writ  of  error.  That  question  will 
therefore  be  passed  upon  by  that  court  under  the  writ  of 
certiorari. 

It  is  also  contended  that  the  court  erred  in  entering  a 
money  judgment  against  plaintiff  in  error  and  issuing  exe- 
cution thereon  and  for  subsequent  installments  as  they  be- 
come due.  Under  the  Compensation  law  the  circuit  court 
had  no  authority  to  enter  such  judgment.  The  only  au- 
thority which  the  circuit  court  had  on  review  by  certiorari 
was  to  confirm  the  finding  and  award  of  the  Industrial  Com- 
mission or  to  set  aside  the  same  and  enter  such  a  decision 
as  is  justified  by  law  or  remand  the  cause  to  the  commis- 
sion for  further  proceedings.  It  was  therefore  an  error  to 
enter  a  money  judgment  and  order  execution.  Otis  Ele- 
vator Co,  V.  Industrial  Com.  288  111.  396. 

The  judgment  of  the  circuit  court  will  therefore  be 
reversed  as  to  that  matter  and  the  cause  remanded,  with 
directions  to  enter  an  order  confirming  the  award  of  the 

commission.        Reversed  and  renmnded,  with  directions. 
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(No.  12429. — Reversed  in  part  and  remanded.) 
The  People  ex  rel.  Henry  Stuckart,  County  Collector, 
Appellee,  vs.  The  Chicago,  Burlington  and  Quincy 
Railroad  Company,  Appellant. 

Opinion  filed  December  17,  Jpip. 

1.  Constitutional  law — title  of  act  need  contain  only  general 
expression  of  subject.  While  the  constitution  does  not  require  the 
subject  of  an  act  to  be  specifically  and  accurately  expressed  in  the 
title  but  permits  a  general  expression  of  the  subject,  the  title  must 
be  specific  enough  to  accomplish  the  purpose  for  which  the  subject 
is  required  to  be  expressed  therein. 

2.  Same — purpose  of  requiring  subject  of  act  to  be  expressed  in 
the  title.  The  purpose  of  the  constitutional  provision  requiring  the 
subject  of  an  act  to  be  expressed  in  the  title  is  to  inform  the  peo- 
ple, through  the  usual  publication  of  legislative  proceedings,  of  the 
subject  of  the  legislation  which  is  being  considered,  and  to  prevent 
surprise  or  fraud  upon  the  legislature  by  inserting  provisions  into 
the  bill  of  which  the  title  gives  no  intimation  and  which  provisions 
might  thereby  be  unintentionally  adopted. 

3.  Same — constitutionality  of  acts  does  not  rest  upon  basis  of 
their  wisdom.  The  courts  cannot  decide  the  constitutionality  of 
statutes  on  the  basis  of  the  wisdom,  or  lack  thereof,  shown  in  any 
such  legislative  enactments  but  their  validity  must  be  decided  by 
the  provisions  of  the  constitution,  although  the  result  may  be  to 
defeat  worthy  legislation. 

4.  Same — what  provisions  may  be  included  in  act  having  gen- 
eral title.  If  the  title  is  general  any  number  of  provisions  may  be 
contained  in  the  act,  no  matter  how  diverse  they  may  be,  so  long 
as  they  are  not  inconsistent  with  or  foreign  to  the  general  sub- 
ject and  may  be  considered  in  furtherance  of  such  subject, 

5.  Same — legislature  may  decide  whether  title  shall  be  general 
or  specific.  Whether  or  not  the  subject  expressed  in  the  title  of 
an  act  shall  be  general  or  specific  is  a  matter  which  rests  in  the 
discretion  of  the  legislature,  and  where  the  title  has  not  been  made 
broad  enough  to  include  certain  provisions  in  the  act  those  provi- 
sions must  be  held  invalid,  although  they  would  have  been  prop- 
erly included  if  the  title  had  been  more  general. 

6.  Same — when  provisions  for  levy  of  a  tax  to  maintain  parks 
and  boulevards  are  invalid.  The  acts  of  1891,  1895  ^md  1897  were 
enacted  for  thg  special  purpose,  as  expressed  in  their  titles,  of  au- 
thorizing the  issue  of  bonds  for  the  improvement  of  parks  and 
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boulevards  and  the  levy  of  a  tax  to  pay  the  same;  and  the  provi- 
sions contained  therein  for  the  levy  of  a  tax  to  maintain  and  man- 
age the  parks  and  boulevards  are  invalid,  as  not  being  expressed 
in  the  titles. 

7.  Same — when  tax-payer  is  not  estopped  to  assert  invalidity  of 
act,  A  tax-payer  is  not  estopped  to  assert  the  invalidity  of  an  act 
under  which  a  tax  is  levied  merely  because  he  has  for  many  years 
paid  taxes  levied  under  the  same  act. 

8.  Same — what  determines  whether  title  of  an  act  expresses  a 
double  purpose.  In  determining  whether  the  title  of  an  act  ex- 
presses a  double  purpose,  in  contravention  of  section  13  of  article  4 
of  the  constitution,  the  test  is  whether,  in  all  of  the  provisions  of 
the  act  and  its  title,  there  is  a  tendency  to  promote  a  single  ob- 
ject, which  is  expre^ed  in  the  title. 

9.  EsTOPPEi, — doctrine  of  estoppel  in  pais  is  based  on  fraudulent 
purpose.  The  doctrine  of  estoppel  in  pais  is  based  on  a  fraudulent 
purpose,  and  before  it  can  be  invoked  in  aid  of  a  litigant  it  must 
appear  that  the  person  against  whom  it  is  invoked  has  by  his  words 
or  conduct  caused  such  litigant  to  believe  in  the  existence  of  a  cer- 
tain state  of  things  and  induced  him  to  act  upon  that  belief. 

10.  Same — acting  in  good  faith  under  mistake  of  law  will  not 
give  rise  to  estoppel  in  pais.  If  both  parties  are  equally  cognizant 
of  the  facts  and  one  has  acted  under  a  mistake  of  law,  the  other 
party  cannot  say  that  he  has  been  deceived  by  such  acts  or  that  he 
is  entitled  to  an  application  of  the  rule  of  estoppel  in  pais,  but  he 
will  be  considered  as  having  acted  on  his  own  judgment,  solely. 

11.  Statutes — language  permissive  in  form  may  be  construed 
as  imperative.  As  the  object  of  the  construction  of  statutes  is  to 
ascertain  and  give  effect  to  the  intention  of  the  legislature,  lan- 
guage permissive  in  form  will  be  construed  as  imperative  where  a 
consideration  of  the  whole  statute  indicates  such  intention. 

12.  Same — what  must  be  considered  in  ascertaining  intention  of 
the  legislature.  In  ascertaining  the  intention  of  the  legislature  in 
adopting  a  statute  the  whole  act  must  be  given  consideration,  to- 
gether with  the  state  of  the  law  prior  to  its  adoption,  any  changes 
made  by  the  act  and  the  apparent  motive  for  them. 

13.  Sanitary  districts — when,  only,  are  earnings  from  water 
pozver  and  docks  required  to  be  applied  to  payment  of  bonds.  Un- 
der the  proviso  to  section  10  of  the  Sanitary  District  act  of  1889 
it  is  only  when  the  earnings  from  water  power  and  docks  are  not 
required  for  other  corporate  purposes  that  such  earnings  are  to  be 
applied  to  the  payment  of  the  interest  and  principal^of  the  bonded 
indebtedness. 
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14.  TaxBs — objector  must  prove  item  for  loss  and  cost  is  un- 
reasonable or  fraudulent.  The  burden  of  proving  the  invalidity  of 
a  tax  levy  rests  upon  the  objector,  and  in  the  absence  of  proof 
showing  the  inclusion  of  illegal  items  in  the  amount  levied  for  loss 
and  cost  of  collection,  or  that  the  levy  is  unreasonable  or  fraudu- 
lent, the  presumption  of  the  validity  of  such  levy  obtains. 

15.  Same — objector  io  sanitary  district  tax  for  building  sewers 
must  prove  that  the  sewers  are  local  improvements.  Whether  a 
sewer  is  a  local  improvement  or  an  adjunct  or  addition  which  a 
sanitary  district  may  construct  is  a  question  of  fact  to  be  deter- 
mined in  each  case,  and  the  objector  to  a  sanitary  district  tax  for 
building  sewers  must  prove  that  the  improvement,  when  con- 
structed, will,  in  fact,  be  a  local  improvement  which  the  district 
has  no  power  to  make. 

16.  Same — purpose  of  the  constitutional  provision  for  direct  an- 
nual tax.  The  purpose  of  the  constitutional  provision  requiring  a 
municipal  corporation,  at  the  time  of  incurring  an  indebtedness,  to 
provide  for  a  direct  annual  tax  sufficient  to  pay  accruing  interest 
and  to  pay  the  principal  within  twenty  years,  was  to  make  the  pay- 
ment of  the  indebtedness  certain  within  twenty  years,  and  hence  a 
municipal  corporation  is  not  authorized  to  remit  such  tax  except 
to  the  extent  it  has  money  on  hand  applicable  to  the  debt  and  has 
so  applied  it. 

Appeal  from  the  County  Court  of  Cook  county;  the 
Hon.  S.  N.  Hoover,  Judge,  presiding. 

Landon  &  Holt,  Ellis  &  Lewis,  and  William 
Struckmann,  (Robert  N.  Holt,  and  Elmer  M.  Lees- 
MAN,  of  counsel,)  for  appellant. 

Maclay  Hoyne,  State's  Attorney,  Michael  F.  Sulli- 
van, and  Charles  Center  Case,  for  appellee. 

Robert  E.  Gentzel,  (Louis  J.  Behan,  of  counsel,) 
for  the  West  Chicago  Pa/k  Commissioners. 

Edmund  D.  Adcock,  Ross  C.  Hall,  C.  Arch  Wil- 
liams, and  Walter  E.  Beebe,  for  the  Sanitary  District  of 
Chicago. 
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Per  Curiam  :  This  is  an  appeal  from  the  judgment  of 
the  county  court  of  Cook  county  overruling  all  objections 
of  appellant  and  giving  judgment  against  its  lands  for  gen- 
eral taxes  of  19 1 7  levied  by  the  West  Chicago  Park  Com- 
missioners and  those  levied  by  the  Sanitary  District  of  Chi- 
cago. The  objections  to  the  West  Chicago  Park  tax  involve 
the  constitutionality  of  certain  statutes.  The  commissioners 
filed  with  the  county  clerk  of  said  county  their  certificate  of 
levy,  which  necessitated  extending  a  tax  against  appellant's 
property  at  the  rate  of  1.5  mills  under  "An  act  to  authorize 
the  corporate  authorities  of  towns  to  issue  bonds  for  the 
completion  and  improvement  of  public  parks  and  boule- 
vards, and  to  provide  a  tax  for  the  payment  of  the  same," 
approved  and  in  force  June  12,  1891 ;  (Kurd's  Stat.  19 17, 
p.  2078;)  also  another  tax  at  the  same  rate  under  an  act 
similarly  entitled,  approved  and  in  force  June  21,  1895; 
(ibid.  p.  2095  5)  ^^so  another  tax  at  the  same  rate  under  an 
act  similarly  entitled,  approved  and  in  force  July  i,  1897; 
(ibid.  p.  21 12;)  also  another  tax  at  the  same  rate  under  an 
act  entitled  "An  act  in  regard  to  the  completion,  improve- 
ment and  management  of  public  parks  and  boulevards,  and 
to  provide  a  more  efficient  remedy  for  the  collection  of  de- 
linquent assessments,"  iapproved  May  2,  1873,  and  in  force 
as  amended  July  i,  1909.  (Ibid.  p.  2063.)  The  levy  un- 
der the  first  three  acts  in  question  amounted  in  the  aggre- 
gate to  a  rate  of  4.5  mills  and  was  scaled  by  the  county 
clerk  to  a  rate  of  2.638  mills.  Each  of  these  levies  under 
the  first  three  acts  above  mentioned  was  for  the  cost  of  gov- 
erning, maintaining  and  improving  the  several  parks  and 
boulevards,  etc.,  and  not  for  the  payment  of  bonds  or  in- 
terest on  bonds.  It  appears  from  the  stipulation  of  the 
parties  interested  that  in  previous  years  taxes  had  been  lev- 
ied and  paid,  from  time  to  time,  under  these  three  acts  for 
the  payment  of  interest  and  principal  on  bonds  and  that 
such  bonds  had  all  been  paid  prior  to  the  levy  of  the  tax 
in  question. 
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It  is  contended  by  the  appellant  that  the  tax  in  question 
is  invalid  and  void  because  the  title  to  each  of  said  acts 
permits  the  levy  of  the  tax  for  the  purpose  of  paying  the 
principal  and  interest  on  bonded  indebtedness  authorized 
therein  only,  and  that  other  provisions  of  said  acts  pur- 
porting to  authorize  the  levy  of  a  tax  to  be  used  and  ex- 
pended by  the  commissioners  "in  governing,  maintaining 
and  improving  such  park*'  are  not  expressed  in  the  title 
of  either  of  said  acts,  and  therefore  contrary  to  the  provi- 
sions of  section  13  of  article  4  of  the  constitution  of  this 
State.  It  is  also  contended  that  the  acts  are  void  for  the 
reason  that  each  is  in  conflict  with  section  22  of  article  4 
of  the  constitution,  in  that  each  is  special  legislation  relat- 
ing and  applying  only  to  the  township  of  West  Chicago. 
If  these  acts  are  constitutional  then  the  twenty-six  cent  rate 
on  each  $100  assessed  value  is  valid,  otherwise  the  judg- 
ment is  excessive  to  that  amount.  The  objection  to  the 
fourth  act  above  enumerated  is  that  its  title  expresses  a 
double  purpose  and  for  that  reason  it  is  void.  If  this  act 
is  constitutional  then  the  eight  cent  rate  on  each  $100  of 
assessed  value  is  valid,  otherwise  the  judgment  is  excessive 
to  that  amount.  The  county  court  held  each  of  the  four 
acts  valid  and  sustained  the  tax  extended  thereunder  over 
the  objections  of  the  appellant,  to  which  exceptions  were 
taken  and  errors  assigtied  in  this  court. 

Coming  to  a  consideration  of  the  first  objection, — that 
is,  that  the  three  acts  entitled  "An  act  to  authorize  the  cor- 
porate authorities  of  towns  to  issue  bonds  for  tHe  comple- 
tion and  improvement  of  public  parks  and  boulevards,  and 
to  provide  a  tax  for  the  payment  of  the  same,"  are  invalid 
as  relates  to  the  tax  in  question, — we  are  confronted  with 
the  question  whether  or  not  said  acts,  and  each  of  them, 
contained  in  the  body  of  the  acts  provisions  not  within  the 
scope  of  the  titles  of  the  acts,  as  required  by  section  13  of 
article  4  of  the  constitution.    That  section  provides  as  fol- 
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lows:     "No  act  hereafter  passed  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  the  title." 

It  is  objected  that  the  provisions  in  section  i  of  each  of 
said  three  acts,  that  the  "corporate  authorities  of  any  such 
town  shall  *  *  *  levy  and  collect  annually  a  tax  not  to 
exceed  one  and  onfc-half  mills  on  the  dollar  upon  the  tax- 
able property  in  any  such  town,  *  *  *  such  tax  to  be 
used  and  expended  by  such  board  of  park  commissioners 
in  governing,  maintaining  and  improving  such  parks  and 
boulevards  or  pleasureways,  and  in  paying  the  interest  and 
principal  of  such  bonds  and  other  necessary  and  incidental 
expenses  incurred  in  and  about  the  management  of  any 
such  parks  and  boulevards,"  arc  subjects  not  embraced  in 
the  titles  of  said  iacts.  The  constitution  does  not  require 
diat  the  subject  of  an  act  shall  be  specifically  and  accu- 
rately expressed  in  the  title.  Any  expression  in  the  title 
that  calls  attention  to  the  subject  of  the  act,  although  in  gen- 
eral terms,  is  all  that  is  required.  (Ritchie  v.  People,  155 
111.  98;  Milne  v.  People,  224  id.  125.)  While  the  title  of 
an  act  may  be  a  general  expression  of  the  subject,  still  it 
must  be  specific  enough  to  accomplish  the  purpose  for  which 
the  subject  is  required  to  be  expressed  in  the  title.  ( i  Suth- 
erland on  Stat  Const,  sec.  121.)  The  purpose  of  such  a 
rule  is  to  inform  and  fully  apprise  the  people,  through  such 
publication  of  legislative  proceedings  as  is  usually  made,  of 
the  subject  of  the  legislation  which  is  being  considered,  so 
that  they  might  be  heard  thereon,  if  they  so  desire,  by  peti- 
tion or  refrionstrance,  and  to  prevent  surprise  or  fraud  upon 
the  legislature  by  inserting  provisions  into  the  bill  of  which 
the  title  gives  no  intimation  and  which  might  thereby  be 
unintentionally  adopted.  These  reasons,  together  with  the 
fact  that  it  had  been  the  practice  in  the  legislature  to  in- 
clude in  one  bill  legislation  upon  two  or  more  subjects,  and 
by  that  means  secure  the  passage  of  them  all,  when  said 
provisions,  or  at  least  a  part  of  them,  would  fail  of  adoption 
if  presented  separately,  caused  the  people  to  formulate  the 
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rule  as  expressed  in  section  13  of  article  4.  The  wisdom 
of  a  rule  such  as  that  embraced  in  said  section  of  the  con- 
stitution has  long  been  recognized,  and  while  it  is  true  that 
some  well-meant  enactments  of  the  legislature  must  fail 
because  of  the  contravention  of  this  rule,  yet  it  is  a  rule 
adopted  by  the  people  in  their  basic  law,  and  courts  can 
not  decide  the  constitutionality  of  acts  of  the  legislature 
on  the  basis  of  the  wisdom,  or  lack  thereof,  in  any  such 
legislative  enactments  but  such  must  be  decided  by  the  rules 
established  by  the  people  in  their  constitution.  The  impor- 
tance of  the  enforcement  of  the  fundamental  law  far  out- 
weighs the  injury  that  may  come  to  some  by  reason  of  the 
failure  of  worthy  legislation.  As  was  said  by  this  court  in 
Sutter  V.  People's  Gas  Light  Co.  284  III.  634:  "Neither 
the  motive  nor  the  wisdom  of  the  General  Assembly  is  ever 
questioned,  but  where  it  is  clear  that  a  limitation  or  restric- 
tion imposed  by  the  people  in  the  fundamental  law  has 
been  violated  or  disregarded  by  the  General  Assembly  or 
any  other  authority  whatever,  it  is  the  plain  duty  of  the 
court  to  so  declare,  and  that  duty  can  neither  be  evaded 
nor  neglected  in  the  case  of  an  act  of  the  General  Assembly, 
no  matter  how  desirable  or  beneficial  the  attempted  legis- 
lation may  be.  The  constitution  is  supreme,  and  whatever 
the  purpose  of  the  people  may  have  been  in  imposing  a  re- 
striction upon  legislation  it  must  be  obeyed." 

It  is  contended  on  behalf  of  the  appellee  that  the  pro- 
visions in  section  i  of  the  three  acts  are  within  the  scope  of 
the  subject  expressed  in  their  titles.  The  rule  is  that  if  the 
title  is  general  any  number  of  provisions  may  be  contained 
in  the  act,  no  matter  how  diverse  they  may  be,  so  long  as 
they  are  not  inconsistent  with  or  foreign  to  the  general  sub- 
ject and  may  be  considered  in  furtherance  of  such  subject. 
(People  V.  Sargent,  254  111.  514;  People  v.  Price,  257  id. 
587;  Sutter  V.  People's  Gas  Light  Co,  supra,)  As  was 
said  in  the  Sutter  case:  "In  considering  whether  all  the 
particular  provisions  of  an  act  are  embraced  in  a  single 
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subject  the  word  'germane'  has  been  a  favorite  one  with  the 
courts,  and  the  meaning  of  the  word  was  particularly  de- 
fined in  Dolese  v.  Pierce,  124  111.  140,  in  which  the  court 
said:  'Literally,  'germane'  means  'akin,'  'closely  allied.'  It 
is  only  applicable  to  persons  who  are  united  to  each  other 
by  the  common  tie  of  blood  or  marriage.  When  applied 
to  inanimate  things,  it  is,  of  course,  used  in  a  metaphorical 
sense,  but  still  the  idea  of  a  common  tie  is  always  present. 
Thus,  when  properly  applied  to  a  legislative  provision,  the 
common  tie  is  found  in  the  tendency  of  the  provision  to 
promote  the  object  and  purpose  of  the  act  to  which  it  be- 
longs. Any  provision  not  having  this  tendency  which  in- 
troduces new  subject  matter  into  the  act  is  clearly  obnox- 
ious to  the  constitutional  provision  in  question.  It  is  an 
error  to  suppose  that  two  things  are,  in  a  legal  sense,  ger- 
mane to  each  other  merely  because  there  is  a  resemblance 
between  them  or  because  they  have  some  characteristics 
common  to  them  both.  One  might  with  just  as  much  rea- 
son contend  that  two  persons  are  necessarily  akin  because 
they  are  of  the  same  complexion  or  in  other  particulars 
alike.' " 

Whether  or  not  the  subject  expressed  in  the  title  of  an 
act  shall  be  general  or  specific  is  a  matter  which  rests  in 
the  discretion  of  the  legislature.  The  legislature  may  limit 
the  subjects  expressed  in  the  title  to  any  extent  that  it  sees 
fit,  and  if  the  title  is  restricted  to  include  not  the  entire  sub- 
ject but  a  particular  branch  thereof,  the  court  cannot  en- 
large the  scope  of  the  title  or  uphpld  the  provisions  not 
within  that  particular  branch  even  though  the  subjects  are 
germane  and  are  departments  or  branches  of  a  single  sub- 
ject, so  that  they  might  have  been  included  under  one  title 
if  such  title  had  been  made  broad  enough.  If  the  titles  of 
the  acts  in  question  are  not  made  broad  enough  to  include 
such  subject  or  branches  of  a  subject,  those  provisions  of 
the  acts  not  so  included  within  the  titles  are  void,  as  contra- 
vening section  13  of  article  4  of  the  constitution.     Rouse 
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V.  Thompson,  228  III  522;   Sutter  v.  People's  Gas  Light 
Co,  supra. 

In  the  three  acts  here  referred  to,  the  obvious  purpose 
is  to  authorize  park  commissioners  to  issue  bonds  for  the 
completion  and  improvement  of  public  parks  and  to  provide 
a  tax  for  the  payment  of  said  bonds  and  interest  thereon. 
The  body  of  the  acts,  as  we  have  seen,  provides  that  a  tax 
of  one  and  one-half  mills  may  be  levied  for  that  purpose, 
and  included  with  that  purpose  in  sudi  levy  is  that  of  the 
management,  government  and  maintenance  of  said  parks 
and  boulevards  and  the  payment  of  the  necessary  expenses 
incident  to  such  government  and  management.  This  would 
include  such  expense  as  policing  said  parks,  the  payment 
of  water  and  light  bills,  the  expense  of  the  labor  necessary 
to  their  proper  maintenance,  etc.  While  such  a  subject  is 
sufficiently  connected  with  the  matter  of  completing  and  im- 
proving public  parks  to  have  been  included  under  a  single 
title  had  the  legislature  seen  fit  to  so  include  it,  it  is  evident 
from  the  language  itself  that  it  was  not  so  included.  The 
levy  of  a  tax  to  pay  bonds  and  the  interest  thereon  is  a 
levy  for  a  special  purpose  and  the  funds  arising  thereunder 
cannot  be  used  for  other  purposes.  It  follows,  therefore, 
that  that  portion  of  the  title,  "and  to  provide  a  tax  for  the 
payment  of  the  same,"  refers  to  a  tax  for  the  payment  of 
bonds  and  interest,  and  does  not  refer  to  a  tax  for  a  pur- 
pose to  which  the  funds  raised  for  bonds  and  interest  pur- 
poses could  not  be  put.  We  are  of  the  opinion  that  the. 
legislature  having  restricted  the  titles  to  the  single  purpose 
of  raising  funds  to  pay  bonds  and  interest  thereon,  a  pro- 
vision in  said  acts  for  levying  a  tax  for  the  purpose  of 
maintaining  and  managing  said  parks  and  boulevards  is  not 
within  the  titles,  and  such  provision  is  therefore  void  as  in 
violation  of  section  13  of  article  4  of  the  constitution. 

It  is  urged  by  the  appellee  that  the  objector  here  having 
stood  by  for  more  than  twenty  years  withput  having  raised 
objection  to  the  validity  of  former  levies  under  said  acts 
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is  estopped  now  to  secure  the  relief  prayed  for,  and  coun- 
sel cite  in  support  of  tliis  contention,  Chicago  and  North- 
western  Raikvay  Co.  v.  West  Chicago  Park  Comrs.  151  III. 
204,  People  V.  Farnham,  35  id.  562,  and  Jameson  v.  Peo- 
ple, 16  id.  257.  In  Chicago  and  Northwestern  Raikvay 
Co.  V.  West  Chicago  Park  Comrs.  supra,  the  railway  com- 
pany undertook  to  lay  a  track  across  a  public  street  in  the 
city  of  Chicago  called  Washington  boulevard.  The  park 
commissioners  claimed  that  the  track  could  not  be  laid  with- 
out their  permission.  This  was  the  subject  matter  of  the 
controversy  in  that  case,  and  it  was  there  held  that  after  ac- 
quiescence for  many  years  by  the  city  in  the  control  of  the 
street  by  the  park  commissioners  without  any  question  of 
their  right  to  do  so,  the  city  would  be  estopped  to  make 
objection  to  the  control  of  said  street  by  the  park  commis- 
sioners. It  was  also  held  that  the  individual  citizen  who 
had  for  many  years  acquiesced  in  the  exercise  of  authority 
by  a  municipality,  cannot,  after  such  acquiescence,  be  heard 
to  insist  upon  a  want  of  power  in  the  municipality  upon 
the  ground  that  in  the  original  acquisition  of  control  some 
provision  of  the  law  was  not  technically  observed.  The 
case  of  People  v.  Farnliam,  supra,  was  a  quo  zvarranto  filed 
against  the  president  and  trustees  of  the  town  of  Newark, 
in  Kendall  county,  on  the  ground  that  certain  technical  pro- 
visions of  the  law  relating  to  the  formation  of  the  village 
had  not  been  complied  with  at  the  time  of  such  formation. 
.  It  was  held  in  that  case,  in  which  the  case  of  Jameson  v. 
People,  supra,  was  cited,  that  "where  a  municipal  corpora- 
tion has  been  recognized  by  enactments  of  the  General  As- 
sembly, all  inquiry  into  the  original  organization  of  the  cor- 
poration is  precluded."  It  was  further  held  that  in  such 
cases,  after  long  continued  use  of  the  corporate  powers  and 
acquiescence  of  the  public  in  such  use,  the  legal  existence 
of  such  powers  will  be  presumed. 

It  will  be  seen  that  the  above  cases  are  to  be  distin- 
guished from  a  case  where  one  objects  for  the  first  time 


D«6.'19J         The  People  v.  C.,B.  &  Q.  R  R.  Co.  337 

to  the  payment  of  taxes  after  having  paid  taxes  of  a  like 
character  for  some  years.  The  doctrine  of  estoppel  in  pais 
is  based  on  a  fraudulent  purpose  and  fraudulent  result.  Be- 
fore it  can  be  invoked  in  aid  of  a  litigant  it  must  appear 
that  the  person  against  whom  it  is  invoked  has  by  his  words 
or  conduct  caused  such  litigant  to  believe  in  the  existence 
of  a  certain  state  of  things  and  induced  him  to  act  upon 
that  belief.  If  both  parties  are  equally  cognizant  of  the 
facts  and  one  has  acted  under  a  mistaken  idea  of  the  law, 
the  other  party  cannot  say  that  he  has  been  deceived  by 
such  acts  or  that  he  is  entitled  to  an  application  of  the 
rule  but  will  be  considered  as  having  acted  on  his  own  judg- 
ment, solely.  (Holcomb  v.  Boynton,  151  111.  294;  Finch 
V.  Theiss,  267  id.  65 ;  Galpin  v.  City  of  Chicago,  269  id. 
27. )  Estoppel  in  pais  was  defined  in  Washingtonian  Home 
V.  City  of  Chicago,  157  111.  414,  as  "an  indisputable  admis- 
sion, arising  from  the  circumstances,  that  the  party  claim- 
ing the  benefit  of  it  has,  while  acting  in  good  faith,  been 
induced  by  the  voluntary,  intelligent  action  of  the  party 
against  whom  it  is  alleged,  to  change  his  position."  Again, 
it  was  stated  in  Holcomb  v.  Boynton,  supra,  and  in  Sut- 
ter V.  People's  Gas  Light  Co.  supra:  "It  is  a  novel  idea 
in  the  law  of  estoppel  that  the  doctrine  should  be  applied 
to  a  person  who  has  been  guilty  of  no  fraud,  simply  be- 
cause, under  a  misapprehension  of  the  law,  he  has  treated 
as  legal  and  valid  an  act  void  and  open  to  the  inspection  of 
all."  Courts  are  open  to  the  citizen  for  the  enforcement 
of  his  legal  rights,  and  the  appellant  here  is  not  estopped 
from  asserting  them  merely  because  through  a  misappre- 
hension it  has  in  the  past  paid  this  tax. 

The  objection  concerning  tlie  validity  of  these  acts  ap- 
plies only  to  that  portion  here  held  not  to  be  within  their 
titles,  as  only  that  portion  of  the  acts  not  within  the  titles 
is  invalid.  {Milne  v.  People,  supra;  Cook  County  v.  Fair- 
bank,  222  111.  578;  Woodruff  V.  Kellyville  Coal  Co,  182  id. 
480.)     It  follows,  therefore,  that  the  invalidity  of  said  acts 
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so  far  as  they  attempt  to  empower  the  park  commission- 
ers to  levy  a  tax  for  the  maintenance  and  government  of 
said  parks  and  boulevards,  does  not  affect  their  validity  in 
so  far  as  they  authorize  the  issuance  of  bond^  for  the  pur- 
poses in  the  acts  named  and  the  levy  of  a  tax  for  the  pay- 
ment of  the  same  and  the  interest  thereon. 

Other  objections  are  urged  to  the  validity  of  these  acts, 
but  since  they  must  be  held  to  be  unconstitutional  for  the 
reasons  hereinbefore  given,  other  questions  concerning  the 
acts  become  immaterial. 

It  is  also  urged  that  the  county  court  erred  in  not  sus- 
taining appellant's  objections  to  the  levy  of  a  tax  of  one 
and  one-half  mills  on  the  dollar  under  and  by  virtue  of  the 
provisions  of  the  act  entitled  "An  act  in  regard  to  the  com- 
pletion, improvement  and  management  of  public  parks  and 
boulevards,  and  to  provide  a  more  efficient  remedy  for  the 
collection  of  delinquent  assessments."  The  objection  to 
this  item  is  that  the  title  of  the  act  expresses  a  double  pur- 
pose, in  contravention  of  section  13  of  article  4  of  the  con- 
stitution. It  is  contended  that  the  provision  in  the  title 
concerning  the  collection  of  delinquent  assessments  has  to 
do  not  only  with  the  collection  of  assessments  to  pay  for 
improvements  and  completions  authorized  under  the  act,  but 
also  other  assessments  levied  by  assessors  appointed  by  the 
circuit  court  and  not  in  anywise  provided  for  in  the  act. 
.  The  rule  in  such  case,  as  stated  in  Sutter  v.  People's  Gas 
Liyht  Co,  sttpra,  is  as  follows:  "Where  an  act  includes 
two  subjects  and  both  are  expressed  in  the  title  it  is  impos- 
sible for  the  court  to  judge  between  the  two  subjects  and 
hold  the  act  valid  as  to  one  and  void  as  to  the  other.  The 
court  being  powerless  to  elect  between  the  two  subjects  so 
as  to  preserve  one  while  the  otlier  fails,  the  entire  act  must 
fall  by  reason  of  being  in  contravention  of  the  constitutional 
limitation. — People  v.  Nelson,  133  III.  565;  Ritchie  v.  Peo- 
ple, 155  id.  98;  Allardt  v.  People,  197  id.  501."  As  we 
say  concerning  other  objections  herein,  and  as  has  been  held 
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by  this  court  in  numerous  cases,  the  title  of  an  act  may 
be  general,  embracing  one  subject,  yet  containing  numer- 
ous provisions  which  are  within  that  subject  The  General 
Assembly  must  determine  for  itself  how  broad  and  com- 
prehensive shall  be  the  subjects  of  the  act  and  how  much 
particularity  shall  be  employed  in  the  title  defining  the 
same.  {People  v.  Sargent,  supra;  People  v.  Price,  supra.) 
The  test  is,  whether  in  all  of  the  provisions  of  the  act  and 
its  title  there  is  a  common  purpose  and  tendency  to  pro- 
mote a  single  object,  which  is  expressed  in  the  title.  An 
examination  of  the  act  in  question  under  these  rules  dis- 
closes that  the  first  seven  sections  refer  to  the  completion, 
improvement  and  management  of  public  parks  and  boule- 
vards and  securing  driveways  and  land  therefor.  Section  3 
provides  certain  proceedings  for  park  improvement,  and  in 
case  such  improvement  shall  wholly  or  in  part  be  made  by 
special  assessments,  the  commissioners  are  empowered  to 
direct  the  filing  in  the  county  court  of  a  petition  in  the 
name  of  the  town  for  proceedings  to  assess  the  cost  of  such 
improvement  in  the  manner  prescribed  by  law.  Section  8 
provides  that  if  any  assesgments  made  by  assessors  ap- 
pointed by  the  circuit  court  upon  the  application  of  such 
board  of  park  commissioners  shall  for  any  cause  fail  to 
be  collected  in  whole  or  in  part,  such  commissioners  may, 
at  any  time  within  five  years  after  the  confirmation  of 
such  assessment  or  assessments,  proceed  in  accordance  with 
the  provisions  of  said  section  to  collect  such  delinquent 
assessments. 

It  is  not  pointed  out  in  the  briefs  whether  or  not  an 
assessment  made  by  assessors  appointed  by  the  circuit  court 
upon  application  of  the  park  commissioners  is  a  method  of 
assessment  prescribed  by  law  applicable  to  the  park  commis- 
sioners here  under  consideration.  If  section  8  does  refer 
to  a  method  of  making  assessments  so  prescribed  and  the 
park  commissioners  of  the  West  Chicago  park  district  may 
take  advantage  of  such  plan  of  making  assessments,  then 
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the  provisions  of  said  section  and  the  provisions  in  the  title 
of  the  act  are  germane  to  the  balance  of  the  act  and  title 
and  form  a  par^  of  a  connected  subject  or  plan,  and  the 
act  does  not  violate  section  13  of  article  4  of  the  consti- 
tution. In  the  absence  of  anything  in  the  briefs  calling 
attention  to  the  fact,  if  such  be  the  fact,  that  the  park  com- 
missioners are  not  empowered  to  secure  assessments  through 
assessors  appointed  by  the  circuit  court,  tlie  presumption  of 
the  validity  of  the  law  obtains,  and  the  act  must  therefore 
be  held  valid,  and  the  objection  to  that  portion  of  the  tax 
was  properly  overruled  by  the  county  court. 

Objections  were  also  filed  by  the  appellant  to  taxes  ex- 
tended for  the  Sanitary  District  of  Chicago.  First,  it  is 
objected  that  the  district  board  did  not  determine,  appro- 
priate and  apply  its  net  profits  from  the  water  power  and 
docks  to  the  payment  of  the  principal  and  interest  on  the 
bonded  indebtedness  before  levying  a  tax  to  meet  such  prin- 
cipal and  interest,  as  required  by  law ;  second,  that  the  levy 
of  $450,000  for  loss  and  cost  of  collection  of  1917  taxes 
was  excessive;  and  third,  that  certain  items  in  its  annual 
appropriation  ordinance  for  the  construction  of  certain 
sewers  were  void,  for  the  reason  that  said  district  had  no 
power  to  levy  taxes  or  appropriate  funds  for  the  construc- 
tion of  sewers. 

The  first  objection  is  based  upon  section  10  of  the  Sani- 
tary District  act  of  May  29,  1889,  which  reads  as  follows: 
"At  the  time  or  before  incurring  any  indebtedness,  the  board 
of  trustees  shall  provide  for  the  collection  of  a  direct  an- 
nual tax  sufficient  to  pay  the  interest  on  such  debt  as  it  falls 
due,  and  also  to  pay  and  discharge  the  principal  thereof  as 
the  same  shall  fall  due,  and  at  least  within  twenty  years 
from  the  time  of  contracting  the  same :  Provided,  that  the 
net  earnings  from  water  power  and  docks  may  be  appro- 
priated and  applied  to  the  purpose  of  paying  the  interest  or 
principal  of  such  indebtedness,  or  both,  and  to  the  extent 
that  they  will  suffice,  the  direct  tax  may  be  remitted."    The 
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appellant  offered  to  prove  that  there  were  gross  earnings 
from  water  power  and  docks  for  the  year  19 17  of  over  a 
million  dollars  and  that  for  the  five  years  preceding  1917 
the  gross  earnings  averaged  over  $800,000  a  year,  and  it 
was  stipulated  that  there  were  substantial  net  earnings  in 
191 7.  The  appellant  contends  that  the  word  "may"  in  the 
proviso  to  section  10  means  "shall,"  for  the  reason  that  the 
rights  of  the  tax-payer  are  concerned ;  that  a  public  duty 
is  imposed  upon  the  trustees,  and  the  tax-payer  has  a  right 
to  have  the  power  exercised.  ^ 

The  object  of  construction  of  statutes  is  to  ascertain  the 
intention  of  the  legislature.  Language  permissive  in  form 
will  be  construed  as  imperative,  as  in  the  cases  of  Schuyler 
County  V.  Mercer  County,  4  Gilm.  20,  and  People  v.  High- 
ivay  Comrs,  270  111.  141,  and  imperative  language  as  per- 
missive, as  in  the  cases  of  Wheeler  v.  City  of  Chicago,  24 
111.  105,  and  Canal  Conirs,  v.  Sanitary  District,  184  id.  597, 
according  to  the  intent  of  the  legislature,  indicated  by  a  con- 
sideration of  the  statute  taken  as  a  whole.  (Fowler  v.  Fir- 
kins, Tj  111.  271;  Kane  v.  Footh,  70  id.  587;  Brokazv  v. 
Highway  Comrs.  130  id.  482.)  In  ascertaining  the  inten- 
tion of  the  legislature  in  adopting  a  statute  the  whole  act 
must  be  given  consideration,  together  with  the  state  of  the 
law  prior  to  its  adoption,  any  changes  made  by  the  act  and 
the  apparent  motive  for  them.  Stribling  v.  Prettyman,  57 
111.  371 ;  Soby  v.  People,  134  id.  66;  People  v;  Highway 
Comrs.  supra. 

"Section  12  of  article  9  of  the  constitution  requires  any 
county,  city,  school  district  or  other  municipal  corporation 
incurring  any  indebtedness,  to  provide  before  or  at  the  time 
of  so  doing  for  the  collection  of  a  direct  annual  tax  suf- 
ficient to  pay  the  interest  on  the  debt  as  it  falls  due  and 
to  pay  and  discharge  the  principal  thereof  within  twenty 
years  of  the  time  of  contracting  the  same.  That  provision 
is  self-executing,  and  imposes  a  legal  obligation  upon  the 
municipality  to  provide,  before  or  at  the  time  the  bonds  are 


342  The  People  v.  C.  ,  B.  &  Q.  R.  R.  Co.  [»0  ni 

issued,  for  their  payment  by  a  direct  annual  tax.  (Petti- 
bone  V.  West  Chicago  Park  Comrs.  215  111.  304.)  Where 
provision  is  made  for  the  levy  of  an  annual  tax  sufficient 
to  produce  a  specific,  fixed  sum  it  amounts  to  an  appropria- 
tion of  such  sum  annually,  and  the  provision  of  the  con- 
stitution controls  any  statutory  direction,  so  that  the  muni- 
cipality may  levy  and  collect  the  tax  although  it  may  not 
be  included  in  the  appropriation  bill  made  during  the  first 
quarter  of  the  fiscal  year.  That  there  may  be  standing  ap- 
propriations was  recognized  in  People  v.  Lippincott,  72  111. 
578,  and  the  constitutional  provision  for  the  levy  of  fixed 
amounts  annually  is  of  that  nature.  In  such  a  case  there 
is  a  lawful  appropriation  for  each  year  during  the  existence 
of  the  debt  and  the  duty  to  levy  the  tax  is  enforceable  by 
mandamus.  The  municipality  could  only  be  compelled  to 
levy  the  tax  because  the  duty  exists,  and  it  exists  by  virtue 
of  the  provision  made  when  the  bonds  are  issued."  Peo- 
ple V.  Day,  277  111.  543. 

When  the  Sanitary  District  act  was  passed  this  consti- 
tutional requirement  for  the  provision,  at  the  time  of  in- 
curring any  indebtedness,  of  a  direct  annual  tax  to  pay  the 
interest  and  principal  of  the  debt  was  in  force.  It  was 
manifestly  in  the  contemplation  of  the  legislature  that  the 
earnings  of  the  district  from  water  power  and  docks  might 
produce  an  amount  in  excess  of  the  expenses  for  those  pur- 
poses which  would  not  be  necessary  for  the  other  corporate 
purposes  of  the  district.  Express  legislation  was  not  neces- 
sary to  authorize  the  application  of  such  surplus  to  the  pay- 
ment of  the  interest  or  principal  of  the  debt  of  the  district. 
That  authority  existed  by  virtue  of  the  general  power  con- 
ferred upon  the  trustees  to  manage  and  control  all  the  af- 
fairs and  property  of  the  district.  In  view,  however,  of 
the  constitutional  provision  for  the  levy  of  a  direct  annual 
tax  for  the  payment  of  the  interest  and  principal  of  the 
debt,  it  was  deemed  advisable  to  authorize  the  remission 
from  the  direct  annual  tax  of  any  surplus  from  the  net 
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earnings  of  water  power  and  docks  upon  the  application  of 
such  surplus  to  the  payment  of  the  interest  or  principal  of 
the  debt,  thus  reducing  the  amount  of  the  levy  required  by 
the  constitution  for  this  purpose.  The  proviso  authorized 
this  remission.  The  tax-payer  cannot  be  affected  by  the 
provision.  His  only  interest  is  in  the  amount  of  taxes  he 
shall  be  required  to  pay,  and  his  taxes  will  neither  be  in- 
creased nor  diminished  in  any  event.  The  trustees  must 
levy  a  tax  for  the  payment  of  the  principal  and  interest  of 
the  debt  and  also  a  tax  for  the  various  other  corporate  pur- 
poses of  the  district.  If  the  surplus  revenue  from  water 
power  and  docks  is  applied  to  the  payment  of  the  debt  and 
the  tax  required  for  that  purpose  reduced,  the  levy  for  other 
corporate  purposes  will  be  increased  by  the  same  amount. 
Therefore,  it  is  only  when  the  surplus  revenue  is  not  re- 
quired for  other  corporate  purposes  that  the  interest  of  the 
tax-payer  requires  it  to  be  applied  to  the  payment  of  the 
interest  and  principal  of  the  debt.  This  is  not  such  a  case. 
There  is  no  reason  in  this  case  for  giving  the  word  "may" 
the  meaning  of  "shall,"  so  as  to  require  the  lavy  for  the 
payment  of  the  interest  and  principal  of  the  sanitary  dis- 
trict indebtedness  to  be  decreased  and  the  levy  for  other 
corporate  purposes  increased  by  the  same  amount. 

The  offer  of  the  appellant  was  to  show  that  the  average 
annual  gross  earnings  from  water  power  and  docks  was 
over  $800,000  for  five  years  prior  to  19 17  and  over  a  mil- 
lion dollars  in  19 17.  The  levy  was  made  in  August,  191 7. 
No  offer  was  made  to  show  that  there  were  any  net  earn- 
ings from  these  sources  in  191 7  prior  to  August.  No  offer 
was  made  to  show  that  the  district  was  still  in  possession 
of  any  net  earnings  from  previous  years.  The  constitution 
requires  the  levy  of  a  direct  annual  tax  of  a  sufficient  amount 
to  pay  the  interest  of  the  debt  as  it  falls  due  and  the  prin- 
cipal in  twenty  years  from  the  time  of  contracting  the  debt. 
This  requirement  is  not  met  by  the  application  of  future 
het  earnings  or  current  unascertained  net  earnings.     The 
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proviso  to  section  lo  applies  only  to  net  earnings  which  have 
been  ascertained  and  collected  and  are  on  hand,  to  be  ap- 
plied to  the  payment  of  the  interest  and  principal  of  the 
debt.  The  requirement  of  a  direct  annual  tax  was  intended 
to  make  the  payment  of  the  indebtedness  incurred  by  any 
municipal  corporation  certain  witliin  twenty  years  from  the 
time  the  indebtedness  was  incurred,  and  nothing  but  a  direct 
annual  tax  will  meet  the  requirement.  A  municipality  can 
not  be  authorized  to  remit  such  tax  except  to  the  extent 
that  it  has  money  on  hand  applicable  to  the  debt  and  has 
so  applied  it. 

In  support  of  appellant's  second  contention,  that  the  ap- 
propriation and  levy  of  $450,000  for  loss  and  cost  of  col- 
lection of  taxes  is  excessive,  it  is  contended  that  improper 
items  of  loss  and  cost  were  included,  such  as  forfeitures, 
real  estate  judgments,  personal  property  delinquent,  and  all 
items  pending  on  appeal,  and  that  the  only  items  to  be  prop- 
erly included  in  such  cost  of  collection  are  town  and  county 
collectors'  fees  and  county  clerks'  fees  for  the  extension  of 
the  tax,  and  appellant  cites  in  support  of  this  contention 
People  V.  Sandberg  Co.  282  111.  245.  That  case  arose  over 
an  objection  to  the  action  of  the  county  clerk,  while  extend- 
ing the  tax,  in  adding  ten  per  cent  to  the  amount  levied  to 
cover  the  loss  and  cost  of  collection.  It  was  there  shown 
that  five  per  cent  was  sufficient,  and  the  county  court  re- 
duced the  amount  to  that  extent.  This  court  sustained  that 
finding  as  being  in  accordance  with  the  evidence.  In  that 
case  the  additional  tax  consisted  of  seven  items:  "Real 
estate  forfeited,"  "Real  estate  judgment  refused,"  "Real 
estate  error,"  "Personal  property  delinquent,"  "Pending 
and  appealed,"  "Increased  interest  on  tax  levy  anticipation 
loans,"  and  "Town  collectors'  fees  for  collection."  It  was 
in  the  Sandberg  case  held  that  "real  estate  forfeited"  does 
not  represent  a  tax  lost;  that  "real  estate  judgment  re- 
fused" does  not  indicate  a  loss  but  an  unauthorized  tax; 
that  "pending  and  appealed"  refers  to  taxes  in  process  of 
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collection,  and  that  "interest  on  anticipation  warrants"  is 
not  a  loss  of  taxes  or  any  part  of  the  cost  of  collection. 
The  opinion  also  held  that  the  balance  of  the  items,  to- wit, 
real  estate  error,"  "personal  property  delinquent"  and 
town  collectors'  fees"  were  proper  items  to  be  considered 
by  the  clerk  in  determining  the  loss  and  cost  of  collection. 
It  will  be  noted  that  in  that  case  the  items  were  sepa- 
rated, so  that  the  court  could  see  the  different  items  which 
entered  into  the  total  levy  for  loss  and  cost  of  collection. 
In  the  case  at  bar  the  appropriation  ordinance  included  the 
amount  of  $450,000  for  loss  and  cost  of  collection  in  the 
item,  "For  all  other  corporate  purposes."  The  record 
shows  that,  based  upon  the  experience  of  the  sanitary  dis- 
trict, such  an  amount  would  be  necessary  in  order  to  cover 
the  actual  loss  and  cost  after  said  levy  was  scaled  as  pro- 
vided by  the  law,  which  the  record  shows  was  done  in  this 
case,  the  said  levy  being  reduced  42.26  per  cent.  The  rec- 
ord does  not  show  of  what  items  said  $450,000  consists. 
The  general  accountant  of  the  sanitary  district  was  called 
as  a  witness  on  behalf  of  the  objector  and  testified  that  a 
book  account  was  kept  of  the  loss  and  cost  of  collection  of 
taxes;  that  their  practice  was  to  charge  off  on  that  ac- 
count the  uncollected  taxes,  the  commission  on  collections, 
the  county  clerks'  extension  fees,  and  any  other  items  that 
might  be  shown  on  the  statement  that  was  sent  by  the 
county  collector's  office ;  that  this  also  included  fees  allowed 
the  township  collector.  The  witness  also  stated  the  account 
did  not  include  items  still  in  the  process  of  collection  in 
the  treasurer's  office;  that  this  statement  from  the  county 
collector  did  not  show  a  subdivided  statement  of  delinquent 
taxes  but  a  lump  sum  total.  There  is  nothing  appearing 
in  the  record  from  which  we  can  determine  whether  or  not 
improper  items  have  been  included.  The  burden  of  prov- 
ing the  invalidity  of  the  portion  of  the  tax  levy  rests  upon 
the  objector.  As  was  said  by  this  court  in  People  v.  Hass- 
let,  262  111.  133:     "It  is  a  familiar  rule  of  this  court  that 
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anyone  objecting  to  a  tax  assumes  the  burden  of  showing 
its  invalidity.  The  presumption  always  is  that  the  tax  is 
just;  that  the  officers  levying  it  have  properly  discharged 
their  duties.  'These  presumptions  can  only  be  overcome  by 
clear  and  explicit  testimony.' — Peoria,  Decatur  and  Evans- 
ville  Railway  Co,  v.  People,  ii6  111.  401 ;  People  v.  Hulin, 
237  id.  122."  (See,  also,  People  v.  Atchison,  Topeka  and 
Santa  Fe  Railway  Co,  276  111.  208,  and  People  v.  Sandberg 
Co,  277  id.  567.)  As  was  stated  in  the  last  named  case: 
"The  mere  circumstance  that  in  estimating  in  advance  the 
amount  that  may  be  necessary  for  any  purpose  a  larger 
amount  is  levied  than  that  actually  required,  is  no  reason 
why  a  tax-payer  should  refuse  to  pay  his  tax  'unless  the 
amount  levied  is  so  grossly  excessive  as  to  show  a  fraudu- 
lent purpose  in  making  the  levy.' — People  v.  Chicago  and 
Alton  Railroad  Co.  257  111.  208."  In  addition  it  may  be 
said  that  the  total  amount  of  the  levy  of  the  district  is 
less  than  one  percentum  of  the  value  of  the  taxable  prop- 
erty within  the  corporate  limits  of  the  district  as  the  same 
was  assessed  and  equalized  for  corporate  taxes  for  the  year 
19 1 7,  which  one  percentum  the  board  of  trustees  is  allowed 
by  law  to  collect,  as  provided  in  section  12  of  the  Sanitary 
District  act.  In  the  absence  of  proof  showing  the  inclusion 
of  illegal  items  or  that  the  same  are  unreasonable  or  levied 
for  a  fraudulent  purpose  the  presumption  of  the  validity 
of  the  tax  obtains.  The  county  court  did  not  err  in  over- 
ruling said  objection. 

The  last  objection  is  that  the  sanitary  district  appropri- 
ated, levied  and  extended  a  tax  for  building  sewers,  and 
that  such  purpose  is  beyond  the  powers  of  the  district. 
Appellant  concedes  that  the  district  has  the  right  to  build 
main  channels  and  ditches  for  outlets  for  drainage,  includ- 
ing sewage  of  such  district,  but  contends  that  that  power 
does  not  extend  to  the  construction  of  sewers  as  such.  Sec- 
tion 7  of  the  Sanitary  District  act  provides  in  relation  to 
this  matter  as  follows:     "To  provide  for  the  drainage  of 
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such  district  by  laying  out,  constructing  and  maintaining 
one  or  more  main  channels,  drains,  ditches,  and  outlets  for 
carrying  off  and  disposing  of  the  drainage  (including  the 
sewage)  of  such  district,  together  with  such  ditches  and  ad- 
ditions thereto  as  may  be  necessary  or  proper  to  cause  such 
channels  or  outlets  to  accomplish  the  thing  for  which  they 
are  designed  in  a  satisfactory  manner."  Counsel  contend 
that  the  sewers  referred  to  in  the  appropriation  ordinance 
of  the  district  are  local  improvements,  which  tlie  district 
has  no  power  to  build.  In  the  case  of  Judge  v.  Bergman, 
258  111.  246,  this  same  objection  arose.  It  was  there  held 
that  whether  or  not  a  sewer  was  a  public  improvement  or 
an  adjunct  or  addition  which  the  district  might  construct 
was  a  question  of  fact  to  be  determined  by  the  facts  of 
the  particular  case,  and  further  held  that  a  sewer  such  as 
is  here  contemplated  and  which  was  constructed  in  the  city 
of  Evanston  was  within  the  power  of  the  district  to  build. 
So  in  Mortell  v.  Clark,  272  111.  201,  where  the  same  objec- 
tion was  raised  concerning  what  is  known  as  the  "Calumet 
sewer,"  it  was  held  that  said  sewer  was  not  a  local  improve- 
ment as  the  term  is  used  in  the  Local  Improvement  act. 
The  record  does  not  contain  any  proof  tending  to  establish 
that  the  proposed  sewers,  when  constructed,  will,  in  fact, 
be  local  improvements  and  not  adjuncts  or  additions  to  the 
main  channel  of  said  district.  In  the  absence  of  proof  to 
overcome  the  presumption  of  the  validity  of  the  tax  the 
same  will  be  sustained.  It  follows,  therefore,  that  the 
county  court  did  not  err  in  overruling  said  objection. 

The  judgment  of  the  county  court  will  therefore  be  af- 
firmed as  to  all  items  included  in  said  objections  except  the 
three  items  of  one  and  one-half  mills  each  levied  under  the 
three  acts  entitled  "An  act  to  authorize  the  corporate  au- 
thorities of  towns  to  issue  bonds  for  the  completion  and  im- 
provement of  public  parks  and  boulevards,  and  to  provide 
a  tax  for  the  payment  of  the  same,"  said  acts  being  ap- 
proved June  12,  1891,  June  21,  1895,  ^^^  J^^Y  i>  1897, 
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respectively.  As  to  said  items  the  judgment  of  the  county 
court  is  reversed  and  the  cause  remanded,  with  directions 
to  said  court  to  sustain  the  objections  thereto. 

Reversed  in  part  and  remanded,  with  directions. 


(No.  12959. — Reversed  and  remanded.) 

The  City  of  Chrisman,  Appellee,  vs.  The  Cincin- 
nati, Indianapous  and  Western  Railroad  Com- 
pany, Appellant. 

Opinion  filed  December  17,  ipip. 

This  case  is  controlled  by  the  decision  in  City  of  Chrisman  v. 
Cusick,  {ante,  p.  297.) 

Appeai^  from  the  County  Court  of  Edgar  county ;   the 
Hon.  Dan  V.  Dayton,  Judge,  presiding. 

J.  Fay  Cusick,  for  appellant. 

Joseph  E.  Dyas,  and  Richard  S.  Dyas,  for  appellee. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

By  this  appeal  the  Cincinnati,  Indianapolis  and  Western 
Railroad  Company  brings  up  for  review  the  judgment  of 
the  county  court  of  Edgar  county  confirming  a  special  as- 
sessment in  favor  of  the  city  of  Chrisman  upon  the  prop- 
erty of  the  appellant  in  that  city.  The  ordinance  is  the  same 
as  that  considered  in  the  case  of  City  of  Chrisman  v.  Ciisick, 
{ante,  p.  297.)  The  same  objection  was  made  as  in  that  case  ' 
and  the  records  are  identical.  For  the  reasons  given  in  the 
opinion  in  that  case  the  judgment  in  this  case  must  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  12957. — Reversed  and  remanded.) 
The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Ralph  Baker,  Plaintiff  in  Error. 

Opinion  filed  December  17,  1919. 

1.  Criminal  law — limitation  on  the  rule  that  opposite  party 
may  prove  all  of  conversation  referred  to.  The  general  rule  that 
when  a  part  of  a  conversation  is  called  out  by  one  party  in  cross- 
examining  a  witness  the  other  party  has  the  right  to  all  of  such 
conversation  is  subject  to  the  limitation  that  the  questions,  on  re- 
examination, must  be  connected  with  the  statements  elicited  upon 
cross-examination. 

2.  Same — testimony  in  rebuttal  must  contradict  or  explain  what 
has  been  received.  In  rebuttal  a  party  can  introduce  no  testimony 
which  has  not  a  direct  tendency  to  contradict  or  explain  that  which 
has  been  received. 

3.  Same — when  defense  may  object  to  evidence  of  conversation 
although  referred  to  on  cross-examination.  Where  a  witness  for 
the  People  in  a  murder  trial  has  testified  that  he  watched  the  de- 
fendant's actions  on  the  night  of  the  killing,  the  defense  may  ask, 
on  cross-examination,  if  anything  was  said  to  cause  the  witness  to 
notice  the  defendant,  and  the  fact  that  the  witness  answers,  "Well, 
yes,"  does  not  give  the  People  the  right,  over  objection,  to  prove 
what  was  said,  there  being  no  claim  that  the  defendant  was  present. 

4.  Same — an  instruction  should  be  based  upon  the  evidence.  An 
instruction  stating  an  assumed  state  of  facts  not  based  upon  the 
evidence  or  any  theory  properly  deducible  from  the  evidence  should 
not  be  given. 

Writ  of  Error  to  the  Circuit  Court  of  Williamson 
county ;   the  Hon.  B.  W.  Pope,  Judge,  presiding. 

Neely,  Gallimore  &  Cook,  and  Charles  Durfee,  for 
plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  R.  R.  FowlER, 
State's  Attorney,  and  Floyd  E.  Britton,  for  the  People. 

Mr.  Justice  Duncan  delivered  tlie  opinion  of  the  court : 

Plaintiff  in  error  was  convicted  of  manslaughter  March 
21,  1919,  in  the  circuit  court  of  Williamson  county,  on  an 
indictment  charging  him  with  the  murder  of  Mayo  Wil- 
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liams,  and  was  thereafter  sentenced  by  the  court  to  serve 
an  indefinite  term  in  the  Southern  Illinois  Penitentiary  at 
Chester,  after  overruling  motions  for  a  new  trial  and  in 
arrest  of  judgment. 

Baker  was  twenty-three  years  old  and  lived  in  Pope 
county  on  a  farm  until  about  three  years  before  the  killing, 
and  for  three  years  has  lived  in  Herrin  and  vicinity,  where 
he  was  engaged  in  driving  a  delivery  wagon  and  in  team- 
ing. The  deceased,  Williams,  was  a  coal  miner  and  had 
moved  from  Kentucky  to  Herrin  in  March,  191 8,  and  lived 
in  a  house  of  six  rooms  and  two  pantries  as  tenant  of 
J.  W.  Randolph,  father-in-law  of  Baker.  Randolph,  who 
then  lived  in  Pope  county,  in  August,  19 18,  informed  Wil- 
liams that  he  wanted  possession  of  his  house.  Williams 
replied  that  he  could  not  move  until  he  could  get  another 
house.  Randolph  intended  to  live  in  the  house  with  his 
family  and  Baker  and  his  wife  were  to  live  with  them. 
Some  time  in  August,  Baker,  by  agreement  with  Williams, 
moved  into  and  occupied  the  four  front  rooms  of  tlie  house 
with  his  wife  and  Randolph's  two  daughters,  Bessie  and 
Blanche,  aged  fourteen  and  twelve  years,  respectively,  and 
who  were  there  for  the  purpose  of  attending  school.  As 
agent  of  Randolph,  Baker  gave  Williams  a  thirty-day  no- 
tice to  vacate.  Williams  told  him  that  he  would  not  vacate 
until  he  got  another  house.  Baker  replied  that  that  was  all 
right  and  that  he  would  help  him  look  for  a  house.  Baker 
found  one  for  him  about  two  miles  away,  but  it  did  not 
suit  Williams  and  he  still  refused  to  move.  Baker  gave 
him  a  second  notice  to  vacate,  and  on  October  12,  1918, 
obtained  for  Randolph  a  judgment  for  possession  in  a  forci- 
ble entry  and  detainer  suit.  On  the  evening  of  the  killing, 
October  15,  1918,  Baker  got  home  from  teaming  at^out  six 
o'clock.  Williams  had  already  gotten  home  from  the  mines 
at  which  he  worked,  and  after  his  supper,  at  about  4:30 
o'clock,  had  gone  up  to  the  business  portion  of  Herrin  to 
pay  some  bills.     After  his  supper,   about  seven  o'clock, 
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Baker  also  went  to  town  to  get  some  medicine  and  to  meet 
his  brother-in-law,  and  went  to  a  second  drug  store  be- 
fore he  found  the  medicine  that  he  wanted.  He  then  went 
to  another  place  from  that  drug  store  to  meet  his  brother- 
in-law  and  from  there  home,  which  he  reached  about  7 130 
or  8:00  o'clock,  at  which  place  the  killing  occurred,  on  a 
bright  moonlight  night.  The  house  faces  the  west  on 
Eleventh  street  and  is  about  sixteen  feet  from  the  street 
Mrs.  Baker  and  the  two  Randolph  girls  occupied  the  north- 
west corner  room  as  a  bed-room,  which  has  a  window  on 
the  north  side  and  one  on  the  west  side.  Mrs.  Williams 
occupied  a  room  just  east  of  this  room  on  the  north  side  of 
the  house  as  a  bed-room,  which  has  a  window  in  the  north 
side,  and  one  of  the  pantries  was  just  east  of  this  room  and 
adjoining  it  and  was  in  the  northeast  corner  of  the  house. 
Just  south  of  Mrs.  Williams'  bed-room  and  the  pantry  was 
her  dining  room  and  kitchen,  and  her  bed-room  and  the 
pantry  opened  into  the  dining  room  and  kitchen.  The  house 
is  considerably  higher  off  the  ground  on  the  east  side  than 
on  the  west  side,  and  it  was  also  entered  on  the  east  by 
Williams  by  ascending  about  nine  steps,  at  the  top  of  which 
IS  the  east  door,  and  there  is  a  small  entryway  connecting 
this  door  with  Mrs.  Williams'  dining  room  and  kitchen. 
Her  dining  room  and  kitchen  also  are  connected  by  a  door 
with  Baker's  dining  room. 

Only  four  witnesses  testified  as  to  the  difficulty  between 
Baker  and  Williams  and  the  killing, — Baker,  the  two  Ran- 
dolph girls  and  Mrs.  Williams,  wife  of  deceased.  Baker's 
testimony  is,  in  substance,  as  follows:  On  his  way  home 
he  saw  Williams  ahead  of  him  and  on  the  opposite  side  of 
the  street  from  him.  He  slowed  up  to  a  very  slow  walk 
to  avoid  overtaking  him  and  reached  his  home  a  few  min- 
utes after  Williams  had  arrived.  Just  as  he  was  about  to 
enter  his  west  front  door,  Williams,  standing  a  little  north 
and  about  eight  feet  west  of  the  northwest  comer  of  the 
house,  asked  him  to  come  over, — that  he  (Williams)  wanted 
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to  settle  with  him.  Baker  walked  over  to  him  and  said 
that  he  was  willing  to  settle  any  way  that  was  honorable 

and  fair.    Williams  called  him  a  red-headed  son  of  a  b , 

and  immediately  struck  at  him  with  a  club  about  thirty-five 
inches  long.  Baker  made  an  effort  to  get  hold  of  the  club, 
jumping  toward  Williams  and  back  of  him.  Williams  con- 
tinued to  strike  at  him  while  Baker  backed  east  away  from 
him  several  feet  and  to  near  the  northeast  comer  of  the 
house,  when,  to  keep  Williams  from  striking  him,  he  fired 
one  shot  at  him  from  his  revolver.  Williams  was  appar- 
ently striking  his  best  with  both  hands,  and  when  Baker 
jumped  for  the  club  Williams  told  him  that  if  he  touched 
it  he  would  fill  him  with  hot  lead.  Baker,  before  he  fired, 
asked  him  a  number  of  times  to  lay  down  his  club  and  fight 
fair,  but  Williams  refused  to  do  so.  The  ball  struck  Wil- 
liams in  the  front  part  of  the  abdomen.  No  one  was  on 
the  steps  on  the  east  side  of  the  house  when  the  shot  was 
fired.  After  Williams  was  shot  he  went  up  the  steps  into 
the  house,  and  as  he  went  up  Baker's  wife  and  the  two 
Randolph  girls  were  on  the  steps.  Baker  did  not  see  Mrs. 
Williams  on  the  steps.  He  also  positively  contradicted  Mrs. 
Williams  in  every  particular  in  her  testimony  as  to  what 
Baker,  Williams  and  herself  said  just  prior  to  the  shot,  and 
as  to  what  Baker  did  to  Williams  and  Williams  to  Baker, 
except  in  so  far  as  her  testimony  harmonizes  with  his  evi- 
dence. By  saying  he  wanted  to  settle,  Baker  testified  that 
he  thought  Williams  wanted  to  settle  the  matter  about  the 
house ;  that  he  could  not  retreat  to  the  north  when  Williams 
was  striking  at  him,  on  account  of  the  fence  there,  and  that 
he  was  pressed  so  close  that  he  had  to  shoot  to  prevent  Wil- 
liams from  striking  him;  that  he  purchased  the  revolver 
that  he  shot  Williams  with  in  Herrin  on  October  12,  after 
the  trial  about  the  possession  of  the  house,  because  Williams 
told  him  on  that  day  that  if  he  put  him  out  of  the  house 
he  would  kill  him  and  because  he  thought  Williams  would 
kill  him ;  that  he  went  the  regular  way  up-town  that  night 
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to  the  first  drug  store  he  visited  and  from  there  to  the 
other  drug  store  and  from  the  second  drug  store  to  meet 
his  brother-in-law;  that  he  saw  Williams  coming  out  of 
a  store  as  he  passed  the  Herrin  Supply  corner,  but  did  not 
know  which  way  he  went  and  did  not  follow  him. 

The  substance  of  Mrs.  Williams*  testimony  relating  to 
the  difficulty  is  as  follows :  After  her  husband  and  Baker 
went  up-town  that  evening  she  next  saw  her  husband  as  he 
passed  her  north  bed-room  window.  Baker  and  her  hus- 
band were  right  together,  Baker  having  hold  of  his  arm. 
Williams  was  doing  nothing  but  walking  fast  toward  the 
east  door.  She  heard  Williams  say,  "Let  me  alone.  Baker ; 
I  want  to  go  in;  my  wife  and  children  are  in  there  and  I 
am  going  to  them."     Baker  said,  "You  are  not  going  in 

the  house  to-night;  damn  son  of  a  b ,  you  will  not  go." 

She  then  said  to  Baker,  *'Let  him  alone;  let  him  come  in." 
Baker  replied,  "I  won't ;   I  am  going  to  kill  the  damn  son 

of  a  b ."    Then  Williams  jumped  one  step  back  towards 

the  steps  and  Baker  shot  him  in  the  abdomen.  Williams 
fell  but  rose  again  and  walked  up  the  steps  and  into  the 
house  and  dropped  into  a  chair  and  said,  "Mamma,  he  has 
killed  me."  Baker  went  around  the  house  towards  his  room. 
Williams  remained  at  the  house  about  thirty  minutes  after 
the  shooting  and  was  then  carried  to  the  Herrin  Hospital. 
Williams  did  not  do  anything  at  the  time  he  was  shot  ex- 
cept try  to  go  into  the  house  and  was  not  armed.  He  died 
November  3,  1918.  She  further  testified  that  she  did  not 
see  Mrs.  Baker  until  after  the  shooting,  and  that  she  did 
not  see  any  of  the  Baker  family  after  the  parties  to  the 
difficulty  left  the  house  to  go  up-town ;  that  she  could  not 
say  whether  the  two  Randolph  girls  were  there  or  hot;  that 
she  did  not  see  them  at  the  top  of  the  steps  before  the 
shooting  or  immediately  after;  that  she  herself  did  not  say, 
immediately  after  the  shooting,  "Now,  Mayo,  I  told  you 
that  you  would  kill  him,  and  you  have  done  it;"  that  she 
knew  at  the  time  the  shot  was  fired  who  fired  it;    that  at 
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that  time  she  was  standing  on  the  steps  at  the  east  side  of 
the  house, — the  second  step  from  the  top;  that  Baker  was 
standing  right  against  her  husband  and  was  holding  him  at 
the  time  he  shot  him;  that  he  had  him  by  the  arm,  and  her 
husband  jerked  loose  and  Baker  fired  just  one  shot;  that 
she  did  not  hear  any  talking  in  front  of  the  house  that 
night,  and  that  the  first  thing  she  heard  was,  "Let  me  alone, 
Baker ;  I  want  to  go  in." 

The  two  Randolph  sisters  corroborated  Baker  in  his  de- 
tails of  the  difficulty  up  to  the  time  the  parties  passed  the 
north  window,  going  east,  and  testified  that  they  heard  the 
shooting  but  did  not  see  it;  that  immediately  after  the 
shooting  they  and  Mrs.  Baker  ran  out  through  their  din- 
ing room  and  through  the  kitchen  and  dining  room  of  Mrs. 
Williams  and  into  the  hallway  at  tlie  top  of  the  steps,  with 
Mrs.  Baker  in  front;  that  Mrs.  Williams  was  still  in  her 
bed-room  or  in  her  dining  room  and  kitchen  and  did  not 
go  onto  the  steps  or  into  the  hallway.  They  further  testi- 
fied that  they  heard  the  conversation  between  Baker  and 
Williams  in  the  front  yard  up  to  the  shooting,  and  they 
contradict  Mrs.  Williams  in  her  testimony  as  to  what  Wil- 
liams and  Baker  said  to  each  other  just  before  the  shoot- 
ing. They  also  testified  that  Mrs.  Williams,  while  in  her 
bed-room  just  before  the  shooting,  said  to  her  husband, 
"Come  in  the  house  and  leave  him  alone,"  and  after  the 
shooting,  "Now,  Mayo,  I  told  you  that  you  would  kill  him, 
and  you  have  done  it."  According  to  their  testimony  they 
and  Mrs.  Baker  had  all  gone  to  bed  in  the  northwest  room 
before  Williams  and  Baker  had  returned  from  up-town. 
They  got  up  to  see  a  passing  automobile  containing  several 
men  who  were  making  considerable  noise  and  who  they 
thought  were  going  to  stop  at  their  house.  While  looking 
through  the  west  window  of  their  room  they  discovered 
Williams  standing  by  a  tree  in  the  yard  about  eight  feet 
west  and  a  little  north  of  the  northwest  corner  of  the  house, 
and  that  in  about  five  minutes  Baker  came  home,  and  then 
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the  conversations  and  difficulty  between  the  parties  were 
begun  and  ended  as  already  stated. 

Baker  proved  a  good  reputation  as  a  peaceable  and  law- 
abiding  citizen  by  ten  witnesses,  about  an  equal  number  of 
whom  lived  in  Herrin  and  the  others  in  Pope  county,  the 
court  limiting  such  witnesses  to  that  number,  this  evidence 
being  uncontradicted.  The  club  that  Williams  used  in  the 
difficulty,  as  testified  by  defendant's  witnesses,  was  produced 
at  the  trial  and  appears  to  be  a  very  formidable  club,  and 
was  described  as  being  about  two  inches  wide  and  one  inch 
thick  at  the  larger  end.  Baker  gave  himself  up  to  the  offi- 
cers after  the  shooting,  and  at  his  request  he  and  the  offi- 
cers returned  to  the  house  to  look  for  this  club  but  did 
not  find  it.  According  to  the  testimony  of  the  Randolph 
sisters  the  club  was  found  next  morning  in  Mrs.  Williams' 
pantry.  Other  witnesses  for  the  People,  who  claim  they 
had  been  there,  testified  that  this  club  was  not  there  that 
night  or  the  next  morning.  Another  witness  for  the  Peo- 
ple testified  that  after  surrendering,  and  in  the  presence  of 
an  officer,  Baker  made  the  remark  that  he  would  not  have 
given  a  damn  for  shooting  Williams  if  it  wasn't  for  his 
(Baker's)  wife.  The  officer  positively  contradicted  him  and 
testified  that  Baker  said  he  hated  that  he  had  to  do  it,  on 
account  of  the  children.  Another  witness  for  the  defense 
testified  that  said  witness  for  the  People  told  him  before  the 
trial  that  he  did  not  know  anything  about  the  case  at  all. 
Two  coal  miners,  one  of  them  a  brother-in-law  of  Williams, 
testified  for  the  defense  that  they  had  known  him  for  a 
number  of  years,  and  that  on  Sunday  before  he  was  killed 
he  came  to  them  to  borrow  a  revolver,  saying  to  one  of 
them,  "Baker  has  threatened  me  and  has  sued  me  for  pos- 
session and  was  granted  it  yesterday."  One  of  them  said 
to  him,  "You  look  like  you  need  a  gun;  you  have  got  a 
wife  and  four  children;  better  stay  out  of  trouble."  He 
got  no  gun  from  either  of  them. 
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From  the  foregoing  testimony  it  dearly  appears  that 
according  to  the  testimony  of  Mrs.  Williams  Baker  is  guilty 
of  murder.  According  to  the  testimony  of  Baker  and  the 
Randolph  sisters  he  killed  Williams  in  self-defense.  The 
jufy  found  him  guilty  of  manslaughter.  It  would  not  be 
proper  to  further  discuss  the  merits  of  the  case,  as  the  judg- 
ment of  the  court  will  have  to  be  reversed  for  errors  in 
the  record. 

Two  coal  miners,  who  were  friends  of  the  deceased,  re- 
fused, on  request  of  plaintiff  in  error's  attorneys  at  the  time 
the  case  was  being  tried,  to  tell  them  anything  as  to  what 
their  testimony  would  be  until  they  took  the  witness  stand, 
although  they  admitted  that  they  were  witnesses.  They  tes- 
tified that  they  had  never  known  Baker  until  the  night  of 
the  killing  and  that  he  was  pointed  out  to  them  that  night. 
The  substance  of  their  other  testimony  is  that  on  that  even- 
ing they  saw  Baker  up-town,  watching  Williams.  One  of 
them  testified  that  all  the  movements  Williams  made  Baker 
was  watching  him,  either  from  a  corner  or  from  the  oppo- 
site side  of  the  street.  Speaking  of  Baker  one  of  them  tes- 
tified :  "Baker  looked  at  us ;  he  kept  his  eyes  on  Williams 
until  he  got  down  north  one-half  of  a  block;  after  we 
passed  Baker  I  noticed  that  he  continued  to  eye  Williams." 
Counsel  for  the  defense  then  asked  this  question  on  cross- 
examination  :  "How  did  you  come  to  notice  Baker,  if  you 
did?  Was  anything  said  to  you  to  cause  you  to  do  that?" 
and  witness  answered,  "Well,  yes."  No  further  question 
was  asked  by  the  defense.  On  re-direct  examination,  over 
the  objection  of  defendant's  counsel,  the  witness  was  per- 
mitted by  the  court,  on  questions  propounded  to  him  by 
the  State,  to  answer  what  was  said  to  him,  and  who  said 
it,  that  caused  him  to  notice  Baker.  The"  witness'  answer 
was  as  follows :  "Williams  pointed  Baker  out  to  me  and 
said  Baker  had  been  abusing  him  and  following  him  around, 
and  that  he  expected  Baker  to  jump  on  him."  There  was 
nothing  further  of  importance  in  these  witnesses'  testimony, 
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except  that  one  of  them  testified  that  Williams  weighed 
about  135  pounds  and  was  crippled  in  the  neck  and  shoulder, 
while  it  further  appeared  from  other  evidence  that  Baker 
weighed  178  pounds.  Neither  of  these  witnesses  testified 
that  Baker  or  Williams  spoke  to  one  another  that  night 
or  that  Baker  made  any  demonstrations  toward  Williams. 
Williams  was  in  the  most  crowded  portion  of  the  town, 
which  one  of  them  testified  contained  15,000  inhabitants. 
Neither  of  them  testified  that  Baker  followed  Williams 
when  Williams  started  home,  and  Williams'  statements  to 
the  witness  were  not  in  the  presence  of  Baker.  This  hear- 
say evidence,  no  doubt,  had  very  great  influence  with  the 
jury.  It  went  to  the  jury  as  testimony  coming  from  the 
deceased  that  Baker  was  the  aggressor  in  the  controversy 
and  in  the  difficulty  in  question.  It  was  specifically  objected 
to  as  hearsay  testimony  and  improper.  The  court  admitted 
it  upon  the  ground  that  counsel  for  the  defense  rendered 
it  admissible  by  asking  the  witness  if  there  was  anything 
to  cause  him  to  notice  Baker  and  how  he  came  to  notice  him. 
It  is  a  general  rule  in  the  trial  of  cases,  civil  and  crimi- 
nal, that  when  a  part  of  a  conversation  is  called  out  by 
one  party  the  other  party  has  the  right  to  all  of  such  con- 
versation. There  are  several  limitations  to  this  rule.  One 
is  that  if  the  questions,  on  re-examination,  are  not  connected 
with  the  statements  elicited  on  cross-examination  or  are  re- 
mote and  distinct  from  those  inquiries,  they  should  be  ex- 
cluded. It  is  also  an  unvarying  rule  that  the  parties  seeking 
to  rebut  can  introduce  no  testimony  which  has  not  a  direct 
tendency  to  contradict  or  explain  that  which  has  been  re- 
ceived. It  has  also  been  well  ruled  that  when  a  witness  in 
his  testimony  on  crossrexamination  refers  to  a  conversation 
that  he  had  with  another  party,  not  shown  to  be  relevant 
to  the  case  on  trial,  for  the  purpose  of  fixing  the  time  he 
first  had  knowledge  of  the  facts  to  which  he  was  testify- 
ing, the  opposite  party  is  not  entitled,  on  re-examination, 
to  have  the  full  details  of  that  conversation,  if  objection  is 
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made.  (5  Jones  on  Evidence,  sec.  873;  Uhe  v.  Chicago, 
MihiKiukee  and  St,  Paul  Railway  Co,  3  S.  Dak.  563.)  De- 
fendant's counsel  in  this  case  did  not  ask  for  any  part  of 
a  conversation  had  by  the  witness.  No  part  of  the  con- 
versation was  detailed  or  given  by  the  witness  on  cross- 
examination.  Counsel  for  the  defense  at  no  time  attempted 
to  shew  that  there  was  nothing  said  that  drew  witness'  atten- 
tion to  Baker.  He  wa?  admittedly  unacquainted  with  Baker. 
The  defendant  had  a  right  to  know  if  the  witness  had  any 
cause  for  watching  the  defendant, — 3.  stranger  to  him, — 
without  forfeiting  his  right  to  object  to  incompetent  and 
prejudicial  hearsay  evidence  against  him.  The  conversation 
drawn  out  on  re-examination  does  not  rebut  or  contradict 
the  testimony  of  the  witness  or  any  inference  sought  to  be 
drawn  out  by  the  inquiry  of  defendant's  counsel.  The  State 
was  therefore  not  entitled  to  have  the  hearsay  testimony 
related,  and  we  must  hold  that  the  trial  judge  committed 
reversible  error  in  admitting  it.  That  hearsay  evidence  or 
the  unsworn  declarations  of  a  party  are  not  admissible  in 
evidence  against  another  is  a  general  rule  well  established. 
There  was  also  error  committed  in  giving  the  State's  in- 
struction No.  21,  which  contained  as  a  part  thereof  this 
language:  "And  if  you  believe  from  the  evidence  in  this 
case,  beyond  a  reasonable  doubt,  that  the  deceased  was  en- 
deavoring to  enter  the  house  where  his  family  resided,  and 
that  the  defendant,  for  the  purpose  of  keeping  him  from 
entering  the  house,  attempted  to  use  force  to  prevent  him 
from  entering  the  house,  then  the  deceased  would  have  had 
a  right  to  pick  up  a  stick,"  etc.  The  issues  in  this  case 
were  clear.  All  the  defendant's  witnesses  who  saw  the  dif- 
ficulty stated  that  Williams  had  this  club  in  his  hand  when 
Baker  was  first  accosted  by  him  and  that  he  continued 
to  strike  at  Baker  with  it  until  the  shot  was  fired.  The 
evidence  for  the  State  is,  in  substance,  that  he  never  did 
at  any  time  have  or  pick  up  a  stick  during  the  conflict. 
This  instruction  is  therefore  not  based  upon  the  evidence 
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or  on  any  theory  deducible  from  the  evidence,  and  was  for 
that  reason  erroneous. 

It  is  also  urged  that  the  court  erred  in  giving  instruc- 
tions Nos.  5  and  8  for  the  People^  because  they  were  mere 
abstract  propositions  of  law.  No.  5  amounts  to  no  more 
than  a  definition  of  malice,  accompanied  by  the  further 
statement  that  malice  is  implied  from  any  deliberate  or  cruel 
act  against  another,  however  sudden,  which  shows  an  aban- 
doned and  malignant  heart.  .No.  8  is  to  the  effect  that 
malice  is  not  required  to  be  present  in  the  mind  of  the  ac- 
cused for  any  considerable  time,  but  that  it  is  sufficient  if 
it  was  present  and  that  the  alleged  killing  was  perpetrated 
under  its  influence.  These  instructions  are  the  usual  instruc- 
tions given  in  such  cases.  The  accompanying  statement  to 
No.  5  is  the  only  part  of  it  that  could  possibly  be  prejudi- 
cial. There  is  no  ground  for  complaint  in  the  giving  of  in- 
struction No,  8.  Taking  the  instructions  as  a  whole,  we 
do  not  think  that  defendant  was  prejudiced  by  the  giving 
of  instruction  No.  5. 

Complaint  is  made  that  certain  remarks  made  by  coun- 
sel for  the  State  were  improper  and  prejudicial  to  the  de- 
fendant. The  court  sustained  objections  to  all  the  remarks 
of  counsel  that  were  improper,  the  most  serious  of  which 
was  the  remark  of  the  State's  counsel  that  one  of  the  de- 
fendant's counsel  must  have  been  born  in  the  objective  case, 
because  he  was  making  several  objections  to  the  remarks 
of  counsel  to  the  jury  in  his  argument.  We  do  not  think 
that  under  the  rulings  of  the  court  in  this  regard  defend- 
ant's counsel  was  prejudiced.  The  objectionable  remarks, 
however,  ought  not  to  be  repeated  on  another  trial. 

For  the  errors  indicated  the  judgment  of  the  court  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 
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(No.  12779. — ^Judgment  affirmed.) 

The  State  Public  Utilities  Commission  ex  rel.  The 
Quincy  Railway  Company,  Appellee,  vs.  The  City  of 
Quincy,  Appellant. 

Opinion  filed  December  17,  ipip* 

1.  Public  utilities — poivcr  to  regulate  rates  for  public  utilities 
is  inherent  in  the  State.  The  power  to  fix  and  regulate  rates  for 
public  utilities  is  inherent  in  the. State  and  no  express  grant  is  nec- 
essary to  vest  it  in  the  legislature. 

2.  Same — Public  Utilities  Commission  may  change  street  rail- 
zvay  rates  fixed  in  ordinance.  Although  a  street  railway  company 
has  accepted  a  franchise  ordinance  fixing  the  rates  for  street  rail- 
way service  for  a  number  of  years,  the  Public  Utilities  Commission 
has  authority  to  make  such  changes  in  the  rates  before  the  expira- 
tion of  the  time  provided  in  the  ordinance  as  a  proper  exercise  of 
the  police  power  requires. 

3.  Constitutional  law — constitution  does  not  preclude  change 
of  street  car  fares  by  State.  Section  4  of  article  11  of  the  con- 
stitution, providing  that  the  General  Assembly  shall  not  grant  the 
right  to  construct  or  operate  a  street  railroad  on  the  streets  of  any 
city,  town  or  incorporated  village  without  the  consent  of  the  local 
authorities,  does  not  preclude  the  State,  in  the  exercise  of  its  police 
power,  from  changing  the  rate  for  street  car  fares  fixed  by  an 
ordinance. 

4.  Same — questions  concerning  municipalities  are  determined 
by  decisions  of  State  Supreme  Court.  Questions  as  to  the  con- 
struction of  charter  provisions  and  as  to  the  validity,  scope  and 
eflfect  of  ordinances  and  proceedings  of  municipalities  under  the 
State  law  are  State  questions,  which  are  determined  by  the  deci- 
sions of  the  State  Supreme  Court,  and  are  not  Federal  questions. 

5.  Police  power — police  power  has  no  fixed  limits.  The  police 
power  cannot  be  exactly  defined  or  circumscribed  by  fixed  limits 
but  it  is  considered  as  being  capable  of  development  and  modifica- 
tion within  certain  limits,  so  that  the  powers  of  governmental  con- 
trol may  be  adequate  to  meet  changing  social,  economic  and  politi- 
cal conditions. 

6.  Same — neither  legislature  nor  municipal  corporation  can  di- 
vest itself  of  police  power.  The  police  power  possessed  by  the  State 
and  by  a  municipality  is  a  continuing  power,  and  neither  a  legis- 
lative body  nor  a  municipal  corporation  can  divest  itself,  by  con- 
tract or  otherwise,  of  the  right  to  exercise  such  power  when  the 
public  interests  require  its  exercise. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding.  » 

Charles  L.  Bartlett,  John  F.  Garner,  and  John  T. 
Inchram,  for  appellant. 

Edward  J.  Brundage,  Attorney  General,  William 
E.  Trautman,  Albert  D.  Rodenberg,  and  Matthew 
Mills,  for  the  State  Public  Utilities  Commission. 

Green  &  Palmer,  (Henry  I.  Green,  and  M.  E.Pem- 
BERTON,  of  counsel,)  for  the  Quincy  Railway  Company. 

Per  Curiam  :  This  is  an  appeal  by  the  city  of  Quincy 
from  the  order  of  the  Sangamon  county  circuit  court  af- 
firming an  order  of  the  Public  Utilities  Commission  estab- 
lishing and  making  effective,  among  other  things,  advanced 
rates  for  street  car  service  by  the  Quincy  Railway  Com- 
pany, in  that  city. 

The  hearing  before  the  commission  involved  many  is- 
sues concerning  the  operatioh  of  public  utilities  in  cities 
other  than  Quincy  and  as  to  companies  other  than  appel- 
lee. With  these  other  issues  the  city  of  Quincy  was  in  no 
way  concerned,  and  counsel  have,  therefore,  for  the  pur- 
pose of  this  appeal,  stipulated  the  facts  upon  which  the 
appeal  was  taken,  eliminating  immaterial  and  impertinent 
questions  not  here  involved.  Among  other  questions  was 
one  as  to  the  necessity  for  increasing  street  railway  fares 
above  those  provided  by  the  city  ordinance.  It  is  conceded 
in  the  record  that  the  findings  of  the  Public  Utilities  Com- 
mission are  correct  that  the  Quincy  Railway  Company  must 
charge  and  collect  fares  in  excess  of  those  prescribed  by 
said  ordinance  in  order  to  meet  its  increased  operating  ex- 
penses. During  the  year  191 2  the  Quincy  Railway  Com- 
pany accepted  a  so-called  franchise  ordinance  from  said 
city,  which  fixed  the  rates  for  street  railway  service  for 
a  period  of  twenty  years.     The  only  change  made  by  the 
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Public  Utilities  Commission  in  the  rates  was  to  abolish  the 
sale  of  six  tickets  for  twenty-five  cents  and  the  sale  of  re- 
duced fare  tickets  to  school  children  and  to  establish  a  flat 
five-cent  fare.  The  only  question  involved  on  this  hearing 
is  whether  the  Public  Utilities  Commission  has  authority, 
power  and  jurisdiction  to  approve  and  authorize  street  rail- 
way fares  in  said  city  which  are  in  excess  of  the  fares  pre- 
scribed in  the  ordinance  passed  in  191 2,  under  which  said 
city  granted  the  Quincy  Railway  Company  tlie  right  to  op- 
erate its  railroad  upon  the  public  streets  of  that  city. 

The  power  to  fix  and  regulate  rates  as  to  public  utili- 
ties was  at  common  law  one  inherent  in  the  State.  (Munn 
V.  People,  69  111.  80.)  No  express  grant  was  necessary  to 
vest  it  in  the  legislature.  "No  proposition  is  better  settled 
than  that  a  State  constitution  is  a  limitation  upon  the  pow- 
ers of  the  legislature,  and  that  the  legislature  possesses  every 
power  not  delegated  to  some  other  department  or  expressly 
denied  to  it  by  the  constitution."  (Field  v.  People,  2  Scam. 
79.)  This  doctrine  has  been  repeatedly  approved  by  this 
court  since  that  early  decision.  Cities,  villages  and  other 
municipalities  and  quasi  municipal  corporations  are  created 
under  the  authority  of  the  legislature,  to  better  accomplish 
the  purposes  of  local  government.  These  and  all  other  local 
municipalities  which  are  authorized  by  the  legislature  de- 
rive their  existence  and  all  their  powers  from  the  legisla- 
ture creating  them.  "There  is,  therefore,  no  such  thing  as 
an  inherent  power  in  any  municipality  which  is  created  by 
legislative  enactment."  (City  of  Chicago  v.  M.  &  M.  Ho- 
tel Co,  248  111.  264.)  It  must  be  conceded  that  the  munici- 
pality can  do  nothing  the  State  cannot  authorize  it  to  do; 
that  all  the  power  a  municipality  has  is  created  by  and 
must  emanate  from  the  State  creating  it.  "What  powers, 
then,  reside  in  the  State?  It  has  all  power  necessary  for 
the  protection  of  the  property,  health  and  comfort  of  the 
public,  and  that  power  has  been  so  frequently  defined  by 
this  court  it  is  not  necessary  to  re-state  it.     Its  power  in 


D«.'1J.]  Public  Utilities  Com.  r.  Quincy.  363 

this  respect  the  State  may  delegate  to  local  municipalities 
and  in  such  measure  as  may  be  deemed  desirable  for  the 
best  interests  of  the  public,  and  the  State  may  resume  it 
again  when  deemed  expedient."  Harmon  v.  City  of  Chi- 
cago, no  111.  400. 

The  chief  contention  here,  however,  is  whether  the  State 
still  retains  this  power  after  having  granted  to  the  munici- 
pality the  right  to  regulate  and  control  by  ordinance  the 
operation  of  street  railways  in  the  city.  After  an  ordinance 
has  been  passed  by  the  city  under  this  power  and  accepted 
by  the  railway  company,  can  the  State  thereafter  override 
or  change  any  of  the  provisions  of  said  ordinance?  It  is 
strenuously  insisted  by  counsel  for  appellant  that  to  per- 
mit this  is  contrary  to  the  provisions  of  the  Federal  and 
State  constitutions  as  to  due  process  of  law.  In  discuss- 
ing this  question  the  United  States  Supreme  Court  has  re- 
cently stated:  "It  is  established  by  repeated  decisions  of 
this  court  that  neither  of  these  provisions  of  the  Federal 
constitution  [the  contract  clause  and  due  process  clause] 
has  the  effect  of  overriding  the  power  of  the  State  to  es- 
tablish all  regulations  reasonably  necessary  to  secure  the 
health,  safety  or  general  welfare  of  the  community;  that 
this  power  can  neither  be  abdicated  nor  bargained  away 
and  is  inalienable  even  by  express  grant,  and  that  all  con- 
tract and  property  rights  are  held  subject  to  its  fair  exer- 
cise." (Chicago  and  Alton  Railroad  Co.  v.  Tranbarger,  238 
U.  S.  67.)  The  regulation  of  public  utilities  is  within  the 
exercise  of  the  police  power  of  the  State.  This  power 
may  be  exercised  directly  by  the  legislature  or  indirectly  by 
conferring  the  power  upon  the  municipalities  created  by  the 
legislature.  "The  power  is  an  attribute  of  sovereignty  and 
is  primarily  vested  in  the  legislature,  which  has  the  right 
to  recall  it  at  any  time  from  the  agency  to  which  it  has 
been  delegated."  (City  of  Chicago  v.  O* Connelly  2yS  111.. 
591.)  This  last  case  was  again  brought  to  this  court  on 
substantially  the  same  record,  where  the  former  opinion  was 
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held  binding  on  this  court.  (City  of  Chicago  v.  Dempcy, 
281  111.  257.)  From  this  last  judgment  a  writ  of  error  was 
sued  out  of  the  United  States  Supreme  Court.  That  court 
dismissed  the  cause  for  want  of  jurisdiction.  {Chicago  v. 
Dempcy^  40  Sup.  Ct.  Rep.  53.)  The  police  power  of  the 
State  has  never  been  exactly  defined  or  circumscribed  by 
fixed  limits.  It  is  considered  as  being  capable  of  develop- 
ment and  modification  within  certain  limits,  so  that  the  pow- 
ers of  governmental  control  may  be  adequate  to  meet  chang- 
ing social,  economic  and  political  conditions.  In  a  general 
way  it  may  be  defined  "as  comprehending  the  making  and 
enforcement  of  all  such  laws,  ordinances  and  regulations  as 
pertain  to  the  comfort,  safety,  health,  convenience,  good, 
order  and  welfare  of  the  public."  Wice  v.  Chicago  and 
Northwestern  Raihvay  Co,  193  111.  351 ;  6  R.  C.  L.  189. 

It  is  suggested  that  section  4  of  article  1 1  of  the  con- 
stitution of  1870  in  effect  forbids  the  changing  of  rates 
provided  for  by  legislative  authority  thereafter.  That  sec- 
tion of  the  constitution  provides :  "No  law  shall  be  passed 
by  the  General  Assembly  granting  the  right  to  construct  and 
operate  a  street  railroad  within  any  city,  town  or  incor- 
porated village,  without  requiring  the  consent  of  the  local 
authorities  having  the  control  of  the  street  or  highway  pro- 
posed to.be  occupied  by  such  street  railroad."  In  Public 
Utilities  Com.  v.  Chicago  and  West  Tozvns  Railway  Co. 
275  111.  555,  in  considering  this  section  of  the  constitution 
the  court  said  (p.  570)  :  "That  provision  is  simply  a  limi- 
tation of  the  general  powers  of  the  legislature,  and  in  one 
particular,  only.  It  provides,  in  substance,  that  the  legis- 
lature may  not  grant  the  right  to  construct  and  operate  a 
street  railroad  within  a  municipality  without  requiring  the 
consent  of  the  local  authorities  having  control  of  the  streets 
or  highways  proposed  to  be  occupied.  That  section  of  the 
constitution  does  not,  by  implication  or  otherwise,  attempt 
to  divest  the  State  of  its  paramount  authority  and  control 
of  streets  and  highways."    That  doctrine  in  that  case  was 
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fully  approved  by  this  court  in  City  of  Chicago  v.  O'Con- 
nell,  supra.  We  have  also  said:  "All  contracts,  whether 
made  by  the  State  itself,  by  municipal  corporations  or  by 
individuals,  are  subject  to  be  interfered  with  or  otherwise 
affected  by  subsequent  statutes  enacted  in  the  bona  fide 
exercise  of  the  police  power,  and  do  not,  by  reason  of 
the  contracts  clause  of  the  Federal  constitution,  enjoy  any 
immunity  from  such  legislation."  {Hite  v.  Cincinnati,  In- 
dianapolis and  Western  Railroad  Co,  284  111.  297.)  The 
court  in  this  last  case  quoted  with  approval  from  Manigault 
V.  Springs,  199  U.  S.  473,  the  rule  as  there  stated  by  that 
court  on  page  480:  "It  is  the  settled  law  of  this  court 
that  the  interdiction  of  statutes  impairing  the  obligation  of 
contracts  does  not  prevent  the  State  from  exercising  such 
powers  as  are  vested  in  it  for  the  promotion  of  the  common 
weal  or  are  necessary  for  the  general  good  of  the  public, 
though  contracts  previously  entered  into  between  individu- 
als may  thereby  be  affected.  This  power,  which  in  its  vari- 
ous ramifications  is  known  as  the  police  power,  is  an  exer- 
cise of  the  sovereign  right  of  the  government  to  protect 
the  lives,  health,  morals,  comfort  and  general  welfare  of 
the  people  and  is  paramount  to  any  'rights  under  contracts 
between  individuals." 

It  has  long  been  a  principle  of  constitutional  law  that 
in  matters  relating  to  the  police  power  each  successive  legis- 
lature is  of  equal  authority,  and  that  a  legislative  body  can 
not  part  with  its  right  to  exercise  such  police  power  but 
has  authority  to  use  it  again  and  again,  as  often  as  the 
public  interests  require.  "It  has  been  said  that  the  govern- 
mental power  of  self -protection  cannot  be  contracted  away, 
nor  can  the  exercise  of  rights  granted  nor  the  use  of  prop- 
erty be  withdrawn  from  the  implied  liability  to  govern- 
mental regulation  in  particulars  essential  to  the  preservation 
of  the  community  from  injury.  These  principles  are  em- 
bodied in  the  familiar  rule  that  the  State  cannot  barter 
away  the  right  to  use  the  police  power,  and  cannot  by  any 
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contract  divest  itself  of  the  power  to  provide  for  acknowl- 
edged objects  of  legislation  falling  within  the  domain  of 
the  police  power.  Accordingly  the  legislature  cannot  sur- 
render or  limit  such  powers,  either  by  affirmative  action  or 
by  inaction,  or  abridge  them  by  any  grant,  contract  or  dele- 
gation whatsoever.  The  discretion  of  the  legislature  can 
not  be  parted  with,  any  more  than  the  power  itself.  These 
principles  apply  to  the  police  power  delegated  to  municipal 
corporations.  Thus  the  general  police  power  possessed  by 
a  city  is  a  continuing  power  and  is  one  of  which  a  city  can 
not  divest  itself,  by  contract  or  otherwise."  (6  R.  C.  L. 
190,  191.) 

The  municipal  authorities  in  this  State  have  never  been 
clothed  with  power  to  fix,  by  binding  contract,  rates  for 
any  definite  term  of  years.  (City  of  Danville  v.  Danville 
Water  Co,  178  111.  299,  and  180  id.  235;  Danville  Water 
Co.  V.  City  of  Danznlle,  186  id.  326;  Freeport  Water  Co. 
V.  City  of  Freepor4,  186  id.  179.)  The  doctrine  in  these 
last  two  cases  was  approved,  on  appeal,  by  the  United  States 
Supreme  Court  in  180  U.  S.  619,  and  id.  587.  As  was  said 
by  thi3  court  in  Hite  v.  Cincinnati,  Indianapolis  and  West- 
ern Railroad  Co.  stiprA:  "Appellant  dealt  with  the  railroad 
company  knowing  that  it  was  a  public  utility  and  that  any 
contract  made  with  it  relating  to  its  service  was  subject  to 
alteration  or  abrogation  by  the  State  in  its  exercise  of  that 
police  power."/  The  following,  among  other  authorities, 
tend  to  support  this  same  conclusion :  12  Corpus  Juris,  991, 
loii ;  City  of  Woodhiirn  v.  Public  Service  Com.  82  Ore. 
114;  Salt  Lake  City  v.  Traction  Co.  173  Pac.  Rep.  556; 
City  of  St.  Louis  v.  Public  Service  Com.  207  S.  W.  Rep. 
799 ;  Qtdnby  v.  Public  Service  Com.  223  N.  Y.  244 ;  Peo- 
ple V.  Public  Service  Com.  (N.  Y.)   121  N.  E.  Rep.  777. 

Counsel  for  the  appellant  cite  and  rely  upon  People  v. 
Suburban  Railroad  Co.  178  III.  594,  Chicago  General  Rail- 
ivay  Co.  V.  City  of  Chicago,  176  id.  253,  Byrne  v.  Chicago 
General  Railway  Co.  169  id.  75,  and  City  of  East  St.  Louis 
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V.  Bast  St,  Louis  Gas  Light  Co.  98  id.  415,  as  holding 
that  street  railway  companies,  having  accepted  ordinances, 
are  estopped  to  question  the  city's  power  to  enforce  the  pro- 
visions of  such  ordinances.  We  do  not  think  these  cases 
or  the  other  authorities  relied  on  by  counsel  for  appellant 
are  directly  in  point.  The  Illinois  cases  cited  in  appellant's 
brief  are  controversies  directly  between  the  railroad  com- 
panies and  the  municipal  authorities,  and  the  question  of 
the  power  of. the  State,  in  the  exercise  of  its  police  power, 
to  regulate  rates  "vvas  not  involved  in  any  of  them.  They 
were  decided  years  ago,  before  the  passage  of  the  Public 
Utilities  act,  and  at  a  time  when  a  State  rate-regulatory 
body  as  an  arm  of  the  legislature  had  not  been  created. 
In  Salt  Lake  City  v.  Traction  Co.  supra,  there  is  a  full 
discussion  and  review  of  the  leading  cases  on  the  question 
here  involved,  and  cases  similar  to  those  cited  by  appellant 
in  its  brief  are  there  distinguished  from  cases  in  which  the 
legislature,  through  its  lawful  agencies,  had  abrogated  rate 
provisions.  The  court,  in  distinguishing  between  the  cases 
on  this  point,  said  (p.  561)  :  In  many  of  those  cases  "it 
is  held  that  franchise  ordinances  like  those  in  question  in 
the  case  at  bar  constitute  contracts  which  are  binding  and 
en  forcible  between  the  parties.  The  further  question  was, 
however,  not  decided  whether  such  contracts  are  also  bind- 
ing upon  the  State  in  its  sovereign  capacity.  Indeed,  in 
many  of  the  cases  it  is  clearly  enough  intimated  that  if  that 
question  had  been  presented  for  decision  the  results  might 
have  been  different." 

There  are  certain  other  decisions  which  perhaps  bear 
more  particularly  on  the  point  directly  involved  in  this  case 
than  those  already  referred  to.  The  case  nearest  in  point  in 
support  of  appellant's  contention  which  has  been  called  to 
our  attention  is  Interurban  Railroad  and  Terminal  Co.  v. 
Public  Utilities  Com.  120  N.  E.  Rep.  831, — a  decision  by 
the  Supreme  Court  of  Ohio.  While  that  case,  in  principle, 
is  somewhat  similar  to  the  one  here  under  consideration,  yet 
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there  the  constitutional,  legislative  and  contract  provisions 
concerning  which  the  decision  was  rendered  were  different 
from  those  involved  here  and  the  cases  can  be  fairly  dis- 
tinguished for  that  reason.  The  court  there  said  (p.  834)  : 
"The  legislature  has  not  attempted  to  confer  upbn  the 
Public  Utilities  Commission  the  authority  to  change  rates 
fixed  by  contract  between  the  company  and  local  authori- 
ties." This  court,  in  the  decisions  already  cited,  has  fre- 
quently held  that  such  authority  has  been  conferred  upon  the 
Public  Utilities  Commission  in  this  State.  Among  others, 
the  recent  case  of  Public  Utilities  Com.  v.  Chicago  and 
West  Tozvns  Raihvay  Co.  supra,  so  held  in  effect.  Another 
Ohio  case  is  Columbus  Raihvay,  Power  and  Light  Co.  v. 
City  of  Columbus,  39  Sup.  Ct.  Rep.  349.  In  this  last  case 
the  Federal  Supreme  Court  specifically  stated  that  there  was 
no  showing  that  the  contract  had  become  impossible  of  per- 
formance, nor  were  facts  established  in  the  record  prov- 
ing that,  taking  the  whole  term  of  the  franchise  together, 
the  contract  would  necessarily  be  unprofitable  or  unremuner- 
ative  to  the  public  utility  corporation,  while  in  this  case  it 
is  conceded  the  record  shows  that  the  railway  company  must 
charge  and  collect  fares  in  excess  of  those  prescribed  in  said 
ordinance  in  order  to  meet  operating  expenses.  j 

It  has  been  laid  down  in  some  of  the  United  States 
Supreme  Court  decisions  that  the  right  of  a  State  to  regu- 
late the  rates  and  service  of  a  public  utility  corporation  may 
be  abridged  by  a  contract  of  the  State,  covering  a  reason- 
able period,  as  to  compensation  for  the  performance  of 
public  service,  and  that  the  State  may  so  contract  directly, 
or  through  a  municipality  as  the  State's  agent,  under  dele- 
gated authority,  but  that  in  every  instance  the  authority  of 
the  municipality  to  make  such  a  contract  must  be  expressly 
and  unmistakably  granted  by  the  State  and  cannot  arise  by 
mere  implication  or  inference.  {Home  Telephone  Co.  v. 
Los  Angeles,  211  U.  S.  265;  see,  also,  to  the  same  effect, 
Milwaukee  Electric  Railway  and  Light  Co.  v.  Wisconsin 
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Railroad  Com,  238  U.  S.  174,  and  Puget  Sound  Traction, 
Light  and  Power  Co,  v.  Reynolds,  2^  id.  574.)  This  last 
case  clearly  distinguishes  some  Michigan  cases,  especially 
Detroit  United  Raihvay  Co,  v.  Michigan,  2^2  U.  S.  238, 
relied  on  by  those  who  argue  that  the  contract  by  a  public 
utilities  corporation  is  a  binding  agreement  upon  all  par- 
ties, including  the  State.  In  jurisdictions  where  the  doctrine 
of  Home  Telephone  Co.  v.  Los  Angeles,  supra,  controls,  the 
first  inquiry  always  is  whether  the  State  legislature,  in  ex- 
press and  unmistakable  terms,  has  granted  to  the  munici- 
pality power  and  authority  to  make  a  binding  contract  as 
to  rates  gf  fare.  This  question  is  a  matter  of  consider- 
ation for  the  State  authorities,  as  to  which  the  decision  of 
the  highest  court  of  the  State  is  controlling.  {Plymouth 
Coal  Co,  V.  Pennsylvania,  232  U.  S.  531;  Atlantic  Coast 
Line  Railroad  Co,  v.  Goldsboro,  232  id.  548;  Columbus 
Railway  and  Power  Co,  v.  City  of  Columbus,  249  id.  399.) 
The  extent  of  the  authority  conferred  upon  the  city  by  its 
charter ;  the  construction  of  the  various  provisions  of  the 
charter ;  the  validity,  scope  and  effect,  under  the  State  law, 
of  the  ordinances  adopted  by  the  city ;  the  scope  and  effect 
of  the  proceedmgs,  and  the  rights  of  the  parties  thereto, 
under  the  State  law,  are  State  questions,  as  to  which  the 
decision  of  the  State  courts  must  control.  Sf»  Louis  Land 
Co,  V.  Kansas  City,  241  U.  S.  419.  See,  also,  City  of  Paw- 
huska  V.  Pawhiiska  Oil  and  Gas  Co,  250  U.  S.  394. 

We  think  it  has  clearly  been  settled  by  the  decisions  of 
this  court  that  the  Public  Utilities  Commission  of  this  State, 
under  the  Public  Utilities  act,  has  had  conferred  upon  it  the 
power  of  changing  the  rates  to  be  charged  by  public  utili- 
ties corporations.  (See  City  of  Chicago  v.  Pennsylvania  Co, 
252  111.  185;  Ptiblic  Utilities  Com,  v.  Chicago  and  West 
Towns  Raihvay  Co,  supra;  City  of  Chicago  v.  O'Connell, 
supra;  Hite  v.  Cincinnati,  Indianapolis  and  Western  Rail- 
road Co.  supra.  See,  also,  Ottumwa  Railway  and  Light  Co, 
v.  City  of  Ottumwa,  173  N.  W.  Rep.  270;   Kansas  City 
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V.  Public  Service  Com.  210  S.  W.  Rep.  381.)  A  writ  of 
error  was  sued  out  in  this  case  to  the  United  States  Supreme 
Court  and  that  court  dismissed  the  cause  for  want  of  juris- 
diction. {Kansas  City  v.  Public  Sendee  Com,  40  Sup.  Ct. 
Rep.  54.)  Under  these  and  other  decisions  of  this  court 
already  cited  there  can  be  no  escape  from  the  conclusion 
that  the  Public  Utilities  Commission  has  the  right  and  au- 
thority, under  the  police  power  of  the  State,  to  make  the 
change  in  these  rates  as  provided  in  its  order  as  found  in 
this  record.  The  great  weight  of  authority  in  other  juris- 
dictions  is  in  accord  with  this  conclusion. 

The  judgment  of  the  circuit  court  will  therefore  be 

Judgment  affirmed. 


(No.  12994. — Reversed  and  remanded.) 
The  People  ex  rel.  Edward  Livers  et  al.  Appellees,  vs. 

W.  P.  Hanson  et  al  Appellants. 

Opinion  filed  December  17,  1919- 

1.  Attorneys  at  law — attorney  cannot  represent  conflicting  in- 
terests. An  attorney  cannot  represent  conflicting  interests  nor  un- 
dertake to  discharge  inconsistent  duties,  and  when  he  has  been  re- 
tained and  has  received  the  confidence  of  his  client  he  cannot  enter 
the  service  of  persons  whose  interests  are  adverse  to  those  of  his 
client  even  though  his  motives  and  intentions  are  honest. 

2.  State's  attorneys — when  State's  attorney  is  disqualified  to 
file  information  in  quo  warranto,  A  State's  attorney  who  has  ad- 
vised and  directed  all  the  proceedings  for  the  organization  of  a 
school  district  is  disqualified  to  file  an  information  in  the  nature 
of  quo  warranto,  though  on  the  relation  of  a  private  person,  attack- 
ing the  organization  proceedings,  and  as  the  State's  attorney  is 
disqualified  to  act  his  assistant  is  also. 

3.  Same — office  of  assistant  State's  attorney  does  not  exist  until 
tounty  board  has  acted.  The  office  of  assistant  State's  attorney 
does  not  exist  until  the  county  board  has  determined  that  such  as- 
sistant is  necessary,  and  the  action  of  the  county  board  does  not 
relate  back  so  as  to  authorize  the  prior  acts  of  a  person  assum- 
ing to  act  as  such  assistant. 
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4.  Quo  WARRANTO — who  may  file  petition  for  leave  to  file  in- 
formation.  No  onfe  except  the  State's  attorney  or  Attorney  Gen- 
eral has  authority  to  file  a  petition  for  leave  to  file  an  information 
in  the  nature  of  quo  warranto  under  section  i  of  the  Quo  War- 
ranto act,  but  if  the  State's  attorney  is  disqualified  the  petition  may 
be  filed  by  the  Attorney  General  or  a  special  State's  attorney. 

Appeal  from  the  Circuit  Court  of  Hardin  county ;  the 
Hon.  J.  C.  Eagleton,  Judge,  presiding. 

Charles  Durb'EE,  and  James  A.  Watson,  for  appel- 
lants. 

Clarence  E.  Soward,  State's  Attorney,  (John  W. 
Browning,  of  counsel,)  for  appellees. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

An  information  in  the  nature  of  quo  warranto  pur- 
porting to  be  by  Clarence  E.  Soward,  State's  attorney  of 
Hardin  county,  upon  the  relation  of  Edward  Livers  and 
others  against  W.  P.  Hanson  and  others,  to  oust  them  from 
the  offices  of  members  of  the  board  of  education  of  a  con- 
solidated school  district  embracing  certain  territory  in  town- 
ships 12  and  13,  south,  range  8,  east,  and  townships  12 
and  13,  south,  range  7,  east,  in  Hardin  county,  Illinois,  was 
filed  in  the  circuit  court  of  said  county.  The  information 
is  based  upon  the  alleged  illegality  of  the  district  because 
of  irregularity  in  the  proceedings  for  its  formation.  Five 
pleas  were  filed  to  the  information,  to  the  first  four  of 
which  demurrers  were  sustained.  Replication  was  filed  to 
the  fifth  plea,  and  after  a  hearing  on  the  issues  thus  joined 
the  court  entered  a  judgment  of  ouster  against  appellants. 
To  reverse  that  decree  appellants  have  perfected  this  appeal. 

The  first  contention  made  by  appellants  is  that  the  court 
improperly  sustained  the  demurrer  of  appellees  to  appel- 
lants' first  plea.    This  plea  alleged,  among  other  things,  that 
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Clarence  E.  Seward,  whose  name  appears  on  the  informa- 
tion as  State's  attorney  of  Hardin  county,  was  one  of  the 
petitioners  who  signed  a  petition  for  the  consolidation  of 
districts  i6  and  17;  that  appellants,  together  with  other 
persons  whose  names  are  subscribed  to  the  petition  for  con- 
solidation, employed  said  Soward  as  an  attorney  and  legal 
adviser  to  aid  and  direct  them  in  their  efforts  to  secure 
consolidation  of  said  districts  into  a  consolidated  district 
and  when  so  consolidated  to  legally  direct  the  organization 
of  such  consolidated  district;  that  said  Soward,  as  such 
attorney  and  legal  adviser,  undertook  the  matter  of  such 
organization  and  consolidation;  that  his  advice  and  direc- 
tions were  followed  and  obeyed  by  appellants ;  that  he  di- 
rected and  advised  in  legal  detail  the  matter  of  the  election 
of  this  board  of  education  for  said  consolidated  district; 
that,  acting  upon  the  advice  and  counsel  of  said  Soward, 
appellants  have  incurred  expense  in  employing  teachers  and 
engaging  rooms  and  otherwise  in  preparing  to  maintain 
school  in  said  consolidated  district,  and  that  said  Soward, 
by  reason  of  such  employment,  is  barred  and  forever  es- 
topped from  presenting  and  filing  this  information  in  his 
official  capacity  as  State's  attorney  of  Hardin  county  or 
otherwise.  We  have  held  that  an  attorney  cannot  repre- 
sent conflicting  interests  or  undertake  to  discharge  incon- 
sistent duties.  When  he  is  once  retained  and  has  received 
the  confidence  of  a  client  he  cannot  enter  the  service  of 
those  whose  interests  are  adverse  to  those  of  his  client,  no 
matter  how  honest  his  motives  and  intentions.  {People  v. 
Ceroid,  265  111.  448;  Strong  v.  International  Inz^estment 
Union,  183  id.  97.)  In  the  cases  cited  we  discuss  this 
question  at  length  and  set  out  fully  the  reasons  for  the 
establishment  of  this  rule.  No  good  purpose  could  be 
served  by  re-stating  the  reasons  here.  The  rule  finds  fur- 
ther support  in  3  Am.  &  Eng.  Ency.  of  Law,  (2d  ed.)  295, 
6  Corpus  Juris,  619,  and  2  R.  C.  L.  973.  An  attorney  can 
not  properly  appear  against  a  party  in  a  criminal  proceed- 
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ing  when  he  is  employed  to  represent  such  party  or  has 
represented  him  in  a  civil  case  arising  out  of  the  same 
matters.  (3  Am.  &  Eng.  Ency.  of  Law, — 2d  ed. — 299; 
6  Corpus  Juris,  621.)  The  court  committed  reversible  error 
in  sustaining  the  demurrer  to  this  plea. 

It  appears  that  when  the  petition  for  leave  to  file  this 
information  was  presented  to  the  court,  Clarence  E.  Sow- 
ard,  the  State's  attorney,  was  out  of  the  State  and  that  his 
name  was  subscribed  to  the  petition  and  the  information 
by  John  C.  Oxford,  and  that  said  petition  for  leave  to  file 
said  information  and  the  information  itself  were  presented 
to  the  court  by  said  Oxford.  Appellants  obtained  a  rule 
against  said  Oxford  to  show  by  what  authority  he  signed 
the  name  of  Clarence  E.  Soward  to  said  petition  and  in- 
formation, and  in  response  to  said  rule  said  Oxford  pro- 
duced the  records  of  the  county  court  of  Hardin  county 
showing  his  appointment  as  assistant  State's  attorney  by 
Clarence  E.  Soward,  dated  May  14,  1919,  and  his  oath  of 
office  as  such  assistant  State's  attorney  bearing  the  same 
date.  There  is  no  such  office  as  assistant  State's  attorney 
until  the  county  board  has  determined  that  an  assistant 
State's  attorney  is  required.  (Kurd's  Stat.  1917,  p.  1502.) 
This  petition  for  leave  to  file  the  information  was  filed  on 
May  14,  19 19,  and  at  that  time  the  county  board  of  Hardin 
county  had  not  determined  that  an  assistant  State's  attor- 
ney was  required  in  that  county.  The  fact  that  the  county 
board  later  determined  that  an  assistant  was  required  can 
have  no  bearing  on  the  question  whether  or  not  said  Ox- 
ford was  assistant  State's  attorney  when  said  petition  was 
presented  and  leave  was  obtained  to  file  said  information. 
The  first  section  of  the  Quo  Warranto  act  does  not  author- 
ize anyone  to  present  a  petition  for  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto  other  than  the  Attor- 
ney General  or  State's  attorney.  In  exercising  this  right 
such  officer  must  act  in  his  official  capacity  and  under  a 
sense  of  official  duty.    He  must  necessarily  exercise  judg- 
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merit  and  discretion  in  the  filing  of  every  such  information. 
Where  the  relator  has  a  private  grievance  distinct  from 
that  of  the  public  at  large  which  is  enforcible  by  a  pro- 
ceeding under  the  act,  the  State's  attorney  must  determine 
whether  or  not  the  petition  is  in  proper  form,  and  the  ac- 
companying affidavit  of  facts  is  prima  facie  sufficient,  and 
in  matters  which  are  of  purely  public  interest  he  determines 
whether  or  not  the  petition  shall  be  presented  to  the  court, 
and  such  discretion  cannot  be  controlled.  (People  v.  Healy, 
230  111.  280;  Porter  v.  People,  182  id.  516;  People  v. 
North  Chicago  Railway  Co.  88  id.  537.)  An  assistant 
State's  attorney  could  not  present  a  petition  to  the  court 
for  leave  to  file  such  an  information  except  under  the  su- 
pervision of  the  State's  attorney.  Therefore  this  proceed- 
ing cannot  be  prosecuted  by  said  Oxford,  first,  for  the 
reason  that  he  was  not  at  the  time  an  assistant  State's 
attorney;  and  second,  for  the  reason  that  his  superior  is 
disqualified  and  therefore  he  is  disqualified.  Neither  the 
People  of  the  State  of  Illinois  nor  the  appellees  are  in  any 
way  barred  from  proceeding  in  this  case,  because  a  petition 
can  be  presented  by  the  Attorney  General  or  by  a  regularly 
appointed  special  State's  attorney. 

Entertaining  the  views  we  do  regarding  the  right  of 
the  State's  attorney  of  Hardin  county  to  proceed  in  this 
matter,  we  deem  it  unnecessary  to  consider  the  other  ques- 
tions raised  and  argued  in  the  briefs. 

The  judgment  of  the  circuit  court  is  therefore  reversed 
and  the  cause  remanded  to  the  circuit  court  of  Hardin 
county,  with  directions  to  dismiss  the  petition  and  infor- 
mation without  prejudice  to  the  right  of  the  Attorney  Gen- 
eral or  a  regularly  appointed  special  State's  attorney  to  in- 
stitute a  new  proceeding,  either  on  the  relation  of  appellants 
or  others  or  on  his  own  motion. 

Reversed  and  remanded,  with  directions. 
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(No.  13022. — Reversed  and  remanded.) 

Joseph  A.  Keli^y,  Appellant,  vs.  Benjamin  D.  Jones, 

Appellee. 

Opinion  filed  December  17,  ipip. 

1.  Taxes — when  bill  to  enjoin  collection  of  taxes  is  a  proper 
remedy — burden  of  proof.  Taxing  authorities  cannot  arbitrarily 
assess  a  person  on  property  he  does  not  own,  and  the  proper  rem- 
edy to  prevent  the  collection  of  a  tax  levied  on  such  an  assessment 
is  in  equity  by  a  bill  for  an  injunction;  but  in  such  case  the  pre- 
sumption is  that  the  tax  is  just  and  lawful,  and  the  objector  has 
the  burden  of  proving  the  tax  invalid. 

2.  Same — when  court  cannot  disregard  uncontradicted  testi- 
mony. Uncontradicted  testimony  by  a  witness  in  a  chancery  case 
cannot  be  disregarded  by  the  court  where  there  is  no  inherent  im- 
probability in  such  testimony  nor  anything  incredible  in  his  state- 
ments and  where  there  are  no  facts  or  circumstances  in  evidence 
inconsistent  therewith. 

3.  Same — valid  portion  of  tax  should  be  sustained  if  separable 
from  invalid  portion.  Upon  a  bill  to  enjoin  the  collection  of  a  tax 
assessed  upon  shares  of  stock  alleged  to  be  owned  by  the  complain- 
ant in  various  corporations,  the  tax  should  be  sustained  as  to  such 
shares  as  the  complainant  admits  he  owns  or  fails  to  disprove  own- 
ership of,  provided  the  valid  portion  of  the  tax  can  be  separated 
from  the  invalid  portion;  but  if  such  separation  is  impossible  on 
the  record  presented,  granting  the  injunction  as  prayed  will  not  pre- 
clude a  subsequent  assessment  of  such  shares  as  omitted  property. 

Appeal  from  thp  Circuit  Court  of  Will  county;  the 
Hon.  Arthur  W.  DeSelm,  Judge,  presiding. 

George  Warner  Young,  for  appellant. 

Robert  W.  Martin,  State's  Attorney,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

The  appellant,  Joseph  A.  Kelly,  a  resident  of  Joliet,  in 
Will  county,  in  19 18  returned  to  the  township  assessor  a 
schedule  of  personal  property  amounting  to  $405,  not  in- 
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eluding  any  shares  of  capital  stock.  He  was  notified  by  the 
board  of  review  to  appear  and  show  cause  why  his  assess- 
ment should  not  be  increased.  A  hearing  was  had  on  Sep- 
tember 5,  19 1 8,  and  the  board  assessed  him  on  20  shares 
o(  Republic  Iron  and  Steel  Company  preferred  stock; 
40  shares  of  United  States  Steel  Company  preferred  stock ; 
93  shares  of  Corn  Products  Refining  Company  common 
stock ;  50  shares  of  Sears,  Roebuck  &  Co.  preferred  stock, 
for  the  years  1914,  191 5,  1916,  191 7  and  1918,  and  also 
50  shares  of  Columbia  Gas  and  Electric  Company  stock  for 
the  year  1918.  The  various  shares  of  stock  were  not  val- 
ued separately  but  a  value  was  placed  on  all  as  a  total  for 
each  year,  making  a  final  assessment  of  $14,175  cash  value 
for  the  whole.  The  assessment  was  returned  by  the  board 
of  review  as  an  assessment  of  omitted  property,  and  a  tax 
having  been  extended  on  the  assessment,  the  appellee,  Ben- 
jamin D.  Jones,  as  collector,  demanded  of  the  appellant  pay- 
ment of  the  taxes.  Thereupon  the  appellant  filed  his  bill  in 
this  case  in  the  circuit  court  of  Will  county  to  enjoin  the 
collection  of  the  tax,  alleging  that  he  did  not  own  the  shares 
of  stock  on  the  first  day  of  April  of  any  year  for  which 
he  was  assessed,  except  the  shares  of  the  Columbia  Gas  and 
Electric  Company,  which  he  owned  in  1918.  He  offered  to 
pay  taxes  on  the  assessment  of  1918  on  the  Columbia  Gas 
and  Electric  Company  stock  if  the  court  could  determine 
the  amount  of  such  tax,  but  alleged  that  it  was  impossible 
to  separate  the  tax  levied  upon  property  owned  by  him  from 
the  tax  on  property  which  he  did  not  own,  so  as  to  deter- 
mine the  amount  justly  due.  He  prayed  for  an  injunction 
restraining  the  collection  of  the  tax  and  a  temporary  injunc- 
tion was  issued.  The  bill  was  answered  by  the  appellee  ad- 
mitting the  assessment  as  charged  but  denying  the  ground 
of  relief  alleged,  and  upon  a  hearing  the  bill  was  dismissed 
for  want  of  equity. 

Taxing  authorities  cannot  arbitrarily  assess  a  person  on 
property  he  does  not  own,  and  the  proper  remedy  to  pre- 


Biu'W.]  Kelly  v.  Jones.  877 

vent  the  collection  of  a  tax  levied  on  such  an  assessment  is 
in  equity  by  bill  for  injunction.  (Weber  v.  Baird,  208  111. 
209 ;  Diukett  V.  Gerig,  223  id.  284 ;  Bates  v.  Parker,  227 
id.  120.)  Upon  an  issue  of  that  kind  the  presumption  is 
that  the  tax  is  just  and  lawful,  and  the  objector  assumes  the 
burden  of  showing  its  invalidity.  (People  v.  Keener,  194 
111.  16;  Tolman  v.  Raymond,  202  id.  197;  People  v.  Hu- 
lin,  237  id.  122 ;  People  v.  Martin,  283  id.  380.)  The  com- 
plainant was  the  only  witness  at  the  hearing  concerning 
the  ownership  of  the  shares  of  capital  stock  assessed  to 
him.  He  testified  that  at  one  time  he  owned  the  20  shares 
of  Republic  Iron  and  Steel  Company  preferred  stock,  the 
40  shares  of  United  States  Steel  Company  preferred  stock 
and  50  shares  of  Sears,  Roebuck  &  Co.  preferred  stock,  but 
that  he  sold  all  of  them  before  April  i,  1914,  to  raise  money 
to  go  into  the  Joliet  Trust  and  Savings  Bank,  the  Wood- 
ruff building  and  the  Joliet  Pure  Ice  Company,  business 
enterprises  at  Joliet;  that  he  sold  the  United  States  Steel 
Company  preferred  stock  some  time  in  February,  1914,  and 
had  a  memorandum  of  that,  as  it  was  sold  on  account  of 
his  daughters  and  he  gave  them  credit  for  half  of  it,  but  as 
to  the  other  shares  he  had  no  memorandum  when  he  bought 
or  sold  them.  As  to  those  stocks  he  testified  generally  that 
he  had  no  data  to  go  by ;  that  he  went  into  the  Woodruff 
building  in  19 10,  and  the  last  stock  he  bought  in  the  Pure 
Ice  Company  was  in  1912.  He  had  alleged  in  his  bill  that 
the  only  stock  he  had  owned  since  19 14  was  the  shares  of 
Columbia  Gas  and  Electric  Company,  but  said  that  was 

a  mistake,  and  admitted  that  he  had  owned  93  shares  of 
Com  Products  Refining  Company  at  one  time ;  that  he  had 
bought  and  sold  shares  of  that  stock  several  times,  but  he 
could  not  tell  when  he  bought  that  stock  and  had  no  dates 
to  guide  him.  He  was  uncertain  about  the  dates,  but  said 
that  he  did  not  own  that  stock  during  the  whole  five-year 
period  from  1914  to  191 8.  He  could  not  give  any  dates 
or  details  of  transactions  concerning  that  stock,  and  his 
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testimony  was  not  so  clear  and  explicit  as  to  overcome  the 
presumption  of  the  validity  of  the  tax  on  that  stock. 

The  reason  alleged  for  sustaining  the  decree  is  that  the 
chancellor  did  not  believe  the  complainant,  and  it  is  evident 
that  such  was  the  fact,  because  on  no  other  ground  cotdd 
the  decree  be  sustained.  There  may  be  such  inherent  im- 
probability in  the  testimony  of  a  witness  as  to  justify  a 
court  in  disregarding  his  evidence  even  in  the  absence  of 
any  direct  contradiction.  If  his  testimony  is  contradictory 
of  the  laws  of  nature  or  universal  human  experience,  so  as 
to  be  incredible  and  beyond  the  limits  of  human  belief,  or 
if  facts  stated  by  the  witness  demonstrate  the  falsity  of  the 
testimony,  the  court  is  not  bound  to  believe  him.  (Podol- 
ski  V.  Stone,  i86  111.  540;  Kennard  v.  Curran,  239  id.  122 ; 
People  V.  Davis,  269  id.  256;  Kuehne  v.  Moloch,  286  id. 
120.)  There  was  no  inherent  improbability  in  the  testimony 
of  the  complainant  and  nothing  incredible  about  his  state- 
ment that  he  sold  stock  to  go  into  certain  business  enter- 
prises in  Joliet.  There  was  no  reason  arising  out  of  the 
testimony  of  the  complainant  for  disbelieving  him.  If  there 
is  a  contradiction  of  testimony,  either  direct  or  by  facts  and 
circumstances  proved,  much  weight  is  to  be  given  to  the 
findings  of  the  chancellor,  who  saw  and  heard  the  witness, 
since  his  credibility  may  be  seriously  affected  by  his  appear- 
ance, manner  and  conduct  while  testifying.  (Coari  v.  01- 
sen,  91  111.  273;  Ellis  v.  Ward,  137  id.  509;  Bouton  ^. 
Cameron,  205  id.  50 ;  Hill  v.  Fowler,  23 1  id.  205 ;  Kirby 
V.  Judy,  286  id.  200. )  But  there  was  no  question  of  weigh- 
ing the  testimony  of  the  complainant  against  contradiction, 
since  there  was  no  contradiction  whatever  of  the  facts  tes- 
tified  to.  Where  the  testimony  of  a  witness  is  uncontra- 
dicted, either  by  positive  testimony  or  circumstances,  and  is 
not  inherently  improbable,  it  cannot  be  rejected.  {Larson 
V.  Glos,  235  111.  584.)  While  the  complainant  had  no  dates 
of  the  purchase  or  sale  of  stocks  occurring  several  years 
before  he  testified,  his  testimony  was  that  he  sold  the  stocks 
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before  19 14  to  go  into  certain  specific  Joliet  enterprises,  and 
he  adhered  to  that  statement  throughout  his  testimony.  No 
evidence  was  offered  as  to  who  appeared  on  the  books  of 
the  various  corporations  to  have  owned  the  stock  or  that 
the  complainant  ever  exercised  any  right  or  privilege  of 
a  stockholder,  and  there  was  nothing  whatever  tending  to 
demonstrate  the  falsity  of  his  testimony. 

It  was  admitted  both  by  the  bill  and  on  the  hearing 
that  the  complainant  was  lawfully  assessed  on  the  50  shares 
of  Columbia  Gas  and  Electric  Company  stock  for  the  year 
19 18,  and  the  evidence  did  not  show  that  he  was  not  liable 
on  the  93  shares  of  Corn  Products  Refining  Company's 
stock,  and  if  it  had  been  possible  to  separate  the  tax  on 
those  shares  from  the  tax  on  shares  not  owned  by  the  com- 
plainant, those  taxes  should  and  could  have  been  sustained, 
but  it  was  admitted,  and  is  now  conceded,  that  such  sepa- 
ration was  impossible.  That  being  the  case,  granting  the 
relief  prayed  for  would  not  interfere  with  or  in  any  man- 
ner prejudice  the  right  to  assess  the  complainant  for  the 
50  shares  of  Columbia  Gas  and  Electric  Company  stock  and 
the  93  shares  of  Corn  Products  Refining  Company  stock 
hereafter  as  for  omitted  property. 

Our  conclusion  is  that  the  chancellor  did  not  have  suf- 
ficient ground  to  reject  the  uncontradicted  testimony  of  the 
complainant  and  that  the  decree  was  wrong  in  dismissing 
the  bill. 

The  decree  is  therefore  reversed  and  the  cause  remanded 
to  the  circuit  court,  with  directions  to  grant  the  relief 
prayed  for  in  the  bill,  without  prejudice  to  the  right  to  as- 
sess the  complainant  with  the  stock  of  the  Columbia  Ga^ 
and  Electric  Company  and  the  Corn  Products  Refining 
Company  as  omitted  property. 

Reversed  and  remanded,  with  directions. 
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(No.  12998. — Reversed  and  remanded.) 

Wawer  L.  Strubing^i,  Appellant,  vs,  Otis  O.  Ownby, 

Appellee. 

Opinion  filed  December  i/,  ipip. 

1.  Elections — ballots  are  the  best  evidence  in  an  election  con- 
test. In  an  election  contest  the  ballots  are  the  original  evidence  of 
the  votes  cast  and  constitute  the  best  evidence  of  the  result,  and 
if  it  clearly  appears  that  they  are  in  the  same  condition  as  when 
counted  by  the  judges  of  election  the  count  made  by  the  court  must 
prevail  and  any  discrepancy  must  be  attributed  to  errors  of  judges. 

2.  Same — burden  is  on  contestant  to  show  ballots  have  been 
properly  preserved.  In  an  election  contest  it  is  not  required  of  the 
candidate  declared  elected  that  he  show  that  the  ballots  offered  to 
impeach  his  title  have  been  changed,  but  it  is  incumbent  upon  the 
contestant  to  show  that  the  ballots  have  been  so  kept  that  there  has 
been  no  reasonable  opportunity  to  tamper  with  them. 

3.  Same — what  does  not  destroy  evidentiary  value  of  ballots  in 
contest.  The  fact  that  the  ballots  have  not  been  strung,  sealed  and 
kept  in  the  manner  required  by  statute  is  not  conclusive  against 
their  weight  as  evidence  in  a  contest  of  the  election,  and  the  fail- 
ure to  deliver  the  ballots  to  the  town  clerk  within  the  time  required 
by  law  does  not  destroy  their  evidentiary  value,  where  it  is  shown 
there  has  been  no  reasonable  opportunity  to  tamper  with  the  bal- 
lots in  the  place  where  they  were  kept. 

■ 

Appeal  from  the  County  Court  of  Pike  county;   the 

Hon.  Burr  Swan,  Judge,  presiding.    ' 

* 
W.  E.  Williams,  and  A.  Clay  Williams,  for  appellant. 

William  &  Barry  Mumford,  and  Lee  Capps,  for  ap- 
pellee. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

At  the  town  meeting  held  in  the  town  of  Derry,  in  Pike 
county,  on  April  i,  1919,  Otis  O.  Ownby  was  declared 
elected  supervisor  by  a  majority  of  eleven  votes  over  his 
opponent,  Walter  L.  Strubinger.     The  latter  contested  the 
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election,  alleging  various  irregularities  in  the  conduct  of 
the  election  and  errors  in  counting  the  ballots.  The  cause 
was  heard,  the  ballots  were  opened  and  counted,  lo  ballots 
were  rejected  by  agreement,  164  were  marked  for  the  con- 
testant and  157  for  the  respondent,  but  the  court  rendered 
judgment  in  favor  of  the  respondent  and  the  contestant 
appealed. 

The  appellant  insists  that  there  were  irregularities  in 
conducting  the  election  and  making  the  returns  which  dis- 
credit the  returns ;  that  the  result  of  the  election  should  be 
determined  by  the  ballots,  and  that  tlie  appellant  should  have 
been  declared  elected. 

George  Motley,  the  supervisor  who  had  just  been  de- 
feated at  the  primary  by  the  appellant,  and  William  B. 
Ownby,  brother  of  the  appellee,  were  two  of  the  judges  of 
the  election.  There  were  two  men  named  Smith,  one  of 
whom  signed  the  oath  in  the  poll-books  as  judge  and  acted 
as  clerk,  while  the  other  signed  the  oath  as  clerk  and  acted 
as  judge.  The  oaths  in  the  poll-books  were  signed  by  the 
judges  and  clerks  of  election,  respectively,  and  the  jurats 
bear  the  signature  "M.  M.  Shinn."  There  was  no  person 
of  that  name  in  the  town.  Mac  Shinn,  a  justice  of  the 
peace,  administered  the  oath  to  Motley  and  to  two  of  the 
others  who  acted  as  judges  and  clerks  but  he  did  not  sign 
any  jurat.  He  went  away  and  Motley  administered  the 
oath  to  the  others  who  had  not  previously  been  sworn.  He 
signed  no  jurat,  but  the  jurats  attached  to  the  respective 
oatlis  were  all  filled  out  by  some  other  person  and  signed 
with  the  name  of  M.  M.  Shinn.  There  was  no  proclama- 
tion at  the  opening  of  the  polls,  no  cards  of  instruction 
were  posted,  specimen  ballots  were  refused  to  voters.  W.  B. 
Ownby,  one  of  the  judges,  indorsed  his  initials  on  all  the 
ballots  which  were  handed  out,  keeping  a  supply  ahead,  and 
when  he  went  to  dinner  Motley  handed  out  ballots  on  which 
Ownby  had  indorsed  his  initials,  and  there  were  some  un- 
used ballots  when  the  polls  closed  bearing  Ownby's  initials. 
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Several  voters  were  assisted  in  marking  their  ballots,  but 
no  affidavit  was  required  of  them,  no  inquiry  was  made  as 
to  the  necessity  for  such  assistance,  a  single  judge  went  into 
the  booth  to  assist  the  voter  and  no  notation  of  the  fact 
of  such  assistance  was  made  in  the  poll-book.  After  the 
polls  closed  the  votes  were  counted.  One  ballot  was  re- 
jected but  was  not  kept  separate  from  the  ballots  which 
were  counted  and  none  of  the  ballots  were  strung.  No 
proclamation  was  made  of  the  result  of  the  election,  as 
required  by  the  statute,  though  Motley  went  to  the  door 
and  told  anyone  who  wanted  to  know  how  many  votes  each 
of  the  candidates  for  supervisor  received.  None  of  the 
judges  signed  the  returns  of  the  election.  The  clerks  filled 
out  the  certificates  in  the  back  of  the  poll-books  and  each 
one  wrote  all  the  signatures  to  the  certificate  he  filled  out. 
This  was  done  in  the  presence  of  all  and  with  their  consent. 
The  ballots  and  the  returns  of  the  election  were  not  de- 
livered to  the  town  clerk,  as  required  by  law.  When  the 
judges  had  finished  counting  the  votes,  all  the  ballots,  poll- 
books  and  tally-sheets  were  placed  in  the  ballot-boxes, 
which  were  locked  and  were  left  in  the  room  where  the  elec- 
tion had  been  held.  Motley  keeping  the  keys  to  the  boxes. 
They  remained  in  that  room  until  the  following  Saturday, 
when  the  returns  were  canvassed  by  the  supervisor,  assessor 
and  town  clerk,  and  the  ballot-boxes  and  their  contents  were 
then  delivered  to  the  town  clerk  and  afterwards  remained 
in  his  custody. 

The  room  in  which  the  election  was  held  was  used  as 
a  warehouse  by  E.  T.  Strubinger,  the  appellant's  father. 
E.  T.  Strubinger  was  conducting  a  general  store,  and  the 
warehouse,  which  was  just  across  the  street,  was  used  to 
keep  his  reserve  stocks  of  merchandise.  After  the  election 
the  room  in  which  the  ballot-boxes  containing  the  ballots 
and  the  returns  were  left  was  unlocked  for  about  an  hour, 
when  it  was  locked  by  the  appellant.  The  key  to  this  room 
was  kept  in  the  store  and  no  one  had  access  to  the  ware- 
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house  except  the  appellant,  who  was  a  clerk  in  the  store, 
and  his  father.  There  was  another  clerk,  but  he  was  at 
home  sick  from  Tuesday  until  Saturday,  and  the  appellant's 
sister,  who  kept  the  books,  did  not  go  to  the  warehouse. 
If  there  was  occasion  to  go  to  the  warehouse  to  get  goods 
the  appellant  or  his  father  went  over  and  got  them,  but 
neither  of  them  remembered  having  been  in  the  warehouse 
after  the  election  while  the  ballot-boxes  were  there,  and  they 
did  not  handle  or  interfere  with  the  boxes  or  their  contents. 
The  ballots  are  the  original  evidence  of  the  votes  cast 
at  an  election  and  upon  a  contest  constitute  the  best  evidence 
of  the  result,  provided  they  are  in  the  same  condition  as 
when  first  counted.  The  fact  that  they  have  not  been 
strung,  sealed  and  kept  in  the  manner  required  by  the  stat- 
ute is  not  conclusive  against  their  weight  as  evidence,  but 
the  burden  is  upon  the  contestant  to  show  that  the  ballots 
are  those  cast  at  the  election  and  in  the  same  condition  as 
when  cast.  It  is  not  required  of  the  candidate  declared 
elected  to  show  that  the  ballots  offered  to  impeach  his  title 
have  been  changed,  but  it  is  incumbent  upon  the  contestant 
to  show  that  they  have  been  so  kept  that  there  has  been  no 
reasonable  opportunity  to  tamper  with  them,  otherwise  their 
effect  as  evidence  is  destroyed.  (West  v.  Sloan,  238  111. 
330;  Graham  v.  Peters,  248  id.  50;  Rottner  v.  Buchner, 
260  id.  475.)  However,  when  the  ballots  are  produced  in 
court,  if  it  clearly  appears  that  they  are  in  the  same  con- 
dition as  when  counted  by  the  judges  the  count  made  by 
the  court  must  prevail,  and  if  there  is  any  discrepancy  it 
must  be  attributed  to  the  errors  of  the  judges.  The  bal- 
lots of  this  election  were  securely  locked  in  the  ballot-boxes, 
of  which  one  of  the  judges  of  election,  the  supervisor  of 
the  township,  alone  had  the  keys.  His  failure  to  deliver 
them  to  the  town  clerk  within  the  time  required  by  law  did 
not  destroy  their  evidentiary  value.  No  one  else  had  ac- 
cess to  the  boxes  except  the  appellant  and  his  father.  They 
had  no  access  to  the  contents  of  the  boxes,  the  keys  of  which 
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they  did  not  retain.  Each  testified  that  he  did  not  remem- 
ber to  have  seen  the  boxes  and  did  not  touch  or  handle  them, 
and  their  testimony  is  not  contradicted  or  impeached  in  any 
way.  Unless  their  evidence  is  to  be  entirely  disregarded  and 
it  is  to  be  held  that  the  physical  possibility  of  picking  a  lock 
and  changing  the  ballots  creates  an  irrebuttable  presumption 
against  the  integrity  of  the  ballots,  this  evidence  sustained 
the  burden  of  showing  the  ballots  were  unchanged. 

The  court  erred  in  disregarding  the  evidence  of  the  bal- 
lots, and  the  judgment  will  be  reversed  and  the  cause  re- 
manded, with  directions  to  render  judgment  in  favor  of  the 

P^  Reversed  and  remanded,  with  directions. 


(No.  12680. — Reversed  and  remanded.) 

The  Gulf  Lines  Connecting  Railroad  of  Illinois,  Ap- 
pellant, vs.  The  Golconda  Northern  Railway  ei  aL 

Appellees.      ^  .  .     '  ,  ,  ^ 

Opinion  filed  December  17,  ipip. 

1.  Quo  WARRANTO — title  to  land  cannot. he  litigated  in  quo  war- 
ranto. In  quo  warranto  proceedings  the  title  to  land  cannot  be  put 
in  litigation. 

2.  Same — a  judgment  of  ouster  becomes  effective  when  pro- 
nounced. A  judgment  of  ouster  becomes  effective  when  it  is  pro- 
nounced and  no  process  is  necessary  to  carry  the  judgment  into 
effect. 

3.  Corporations — ownership  of  land  includes  power  of  disposi- 
tion. Ownership  of  land  by  a  corporation  carries  with  it  the  power 
of  disposition,  if  such  power  is  not  restrained  by  statute  or  con- 
siderations of  public  policy. 

4.  Same — common  law  doctrine  that  there  is  no  owner  of  cor- 
porate property  upon  dissolution  is  obsolete.  Upon  the  dissolution 
of  a  corporation  the  assets  will  be  administered  for  the  benefit  of 
the  stockholders  subject  to  the  rights  of  creditors,  and  the  common 
law  doctrine  that  there  is  no  owner  of  the  property  is  obsolete. 

5.  Railroads — failure  to  complete  road  in  ten  years  does  not  di- 
vest railroad  company  of  title  to  land  purchased  for  right  of  way. 
Under  section  26  of  ^e  act  for  the  incorporation  of  railroad  com- 
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panies,  when  a  company  fails  to  complete  its  proposed  line  of  road 
within  ten  years  it  ceases  to  have  the  right  to  build  the  road,  but 
the  company  still  holds  title  to  the  land  which  it  has  purchased  for 
a  right  of  way  and  has  the  power  to  convey  the  land. 

6.  Same — judgment  of  ouster  against  a  railroad  company  does 
not  authorise  another  company  to  enter  without  title.  Where  a  rail- 
road company  has  acquired  title  to  land  for  a  right  of  way  but  has 
failed  to  complete  its  road  within  ten  years  a  judgment  of  ouster 
in  a  quo  warranto  proceeding  merely  ousts  the  company  from  ex- 
ercising the  franchise  to  build  and  operate  a  railroad  on  the  right 
of  way  and  does  not  authorize  another  company  to  enter  upon  the 
land  without  making  compensation  or  acquiring  title  lawfully. 

7.  Same — when  an  attempted  re-location  of  line  is  void.  An 
attempted  re-location  of  a  line  of  railroad  by  formal  action  of  the 
directors  taken  after  a  judgment  of  ouster  has  been  entered  against 
the  company  for  failure  to  build  its  road  within  ten  years  is  void. 

8.  Injunction — owner  of  land  will  be  protected  by  injunction 
against  illegal  entry  under  color  of  power  of  eminent  domain.  An 
illegal  entry  upon  private  land  under  color  of  the  power  of  emi- 
nent domain  will  be  restrained  by  a  court  of  equity  without  regard 
to  the  usual  conditions  for  the  exercise  of  equitable  jurisdiction, 
as  the  action  is  based  upon  the  attempted  misuse  of  the  sovereign 
power  delegated  by  the  legislature  and  the  protection  of  the  in- 
dividual right  against  the  wrong. 

9.  Same — unconditional  injunction  will  not  be  allowed  if  injuri- 
ous to  public  interest:  Although  an  owner  of  land  is  entitled  to  an 
injunction  against  a  railroad  company  for  entering  and  construct- 
ing a  road  upon  his  land  under  color  of  the  power  of  eminent 
domain  and  without  making  compensation,  if  the  public  conven- 
ience is  involved  and  the  occupant  is  performing  a  public  service 
the  equitable  jurisdiction  will  not  be  exercised  without  giving  a 
reasonable  opportunity  to  agree  upon  the  compensation  to  be  paid 
or  to  have  such  compensation  ascertained  according  to  law. 

Appeal  from  the  Circuit  Court  of  Pope  county;  the 
Hon.  A.  W.  Lewis,  Judge,  presiding. 

John  W.  Browning,  and  C.  L.  V.  Mulkey,  for  ap- 
pellant 

Charles  Durfee,  J.  C.  Courtney,  and  Barr  &  Fei- 
RiCH,  (Blewett  Lee,  and  W.  S.  Horton,  of  counsel,)  for 
appellees. 
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Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  March  i8,  1902,  the  Toledo,  St.  Louis  and  New  Or- 
leans Railroad  Company  was  organized  under  the  act  pro- 
viding for  the  incorporation  of  railroad  companies,  with  a 
capital  stock  of  $50,000,  to  construct  a  railroad  from  a 
point  in  Shelby  county  to  a  point  on  the  Ohio  river  in  Mas- 
sac county.  It  did  not  finish  its  railroad,  or  any  part  of 
it,  and  put  the  same  in  operation,  within  ten  years  from 
the  time  of  filing  its  articles  of  association,  as  required  by 
section  26  of  the  act  under  which  it  was  incorporated,  which 
declares  that  in  such  event  the  corporate  existence  and  pow- 
ers shall  cease.  On  March  13,  1909,  the  Golconda  Northern 
Railway  was  organized  under  the  same  act  for  the  purpose 
of  building  a  railroad  from  Golconda  to  a  point  on  the  Ohio 
river  near  Elizabethtown,  in  Hardin  county.  Nortli  of  Gol- 
conda, in  Pope  county,  there  is  a  narrow  pass  extending  for 
more  than  two  miles  between  high  and  rocky  bluffs  on  one 
side  and  the  Ohio  river  on  the  other,  only  wide  enough  to 
permit  the  construction  of  one  railroad  track  and  not  suf- 
ficient for  two.  The  Toledo  Company  on  July  23,  1909, 
filed  in  the  recorder's  office  of  Pope  county  a  map  of  the 
location  of  its  line  of  railroad,  including  the  right  of  way 
through  this  pass,  and  it  obtained  deeds  of  lands  for  its  right 
of  way  one  hundred  feet  wide  through  the  pass  from  the 
owners.  On  January  26,  1912,  the  ten-year  period  allowed 
to  the  Toledo  Company  for  constructing  its  railroad  being 
about  to  expire,  the  Gulf  Lines  Connecting  Railtoad  of  Illi- 
nois was  organized  under  the  same  act,  with  a  capital  stock 
of  $50,000,  to  construct  a  railroad  from  a  point  in  Vermil- 
ion county  to  a  point  on  the  Ohio  river  near  Brookport, 
in  Massac  county.  It  was  planned  to  have  the  Gulf  Lines 
Company  take  over  the  property  and  franchises  of  the  To- 
ledo Company,  and  on  March  5,  1912,  just  before  the  expi- 
ration of  the  ten-year  period,  the  Toledo  Company  executed 
two  deeds  to  the  Gulf  Lines  Company.     One  deed  for  a 
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consideration  of  one  dollar  and  the  assumption  of  the  obli- 
gations, liabilities  and  debts  of  the  Toledo  Company  pur- 
ported to  convey  the  real  estate,  right  of  way,  property, 
rights,  privileges,  franchises,  powers  and  immunities  of  the 
grantor  south  of  a  point  in  Carmi,  and  the  other  deed  pur- 
ported to  quit-claim  to  the  grantee  the  real  estate  acquired 
for  right  of  way.  The  land  acquired  for  right  of  way  by 
the  Toledo  Company  had  been  cleared  but  was  overgrown 
with  brush,  which  the  Gulf  Lines  Company  cleared  away. 
The  Golconda  Company  surveyed  and  located  its  line  of 
railroad  through  the  pass  in  controversy,  and  in  August, 
19 1 2,  began  the  work  of  construction  north  of  the  north 
end  of  the  pass  and  in  November  had  arrived  at  the  north 
end  of  the  pass  and  was  working  there  with  teams.  On 
November  25,  19 12,  the  Gulf  Lines  engineer,  with  a  party 
of  assistants,  was  engaged  in  surveying,  beginning  at  the 
north  end  of  the  pass,  re-tracing  the  old  lines  and  setting 
grade  stakes  for  construction  work.  On  November  29  a 
construction  outfit  was  unloaded  on  the  premises  and  the 
work  of  grading  and  construction  through  the  pass  was 
prosecuted  by  contractors  of  the  Gulf  Lines  Company.  Be- 
tween November  20  and  25  the  Golcontia  Company's  engi- 
neer began  surveying  through  the  pass  from  the  north  end, 
and  on  November  26  that  company  began  to  fence  in  the 
right  of  way  through  the  pass  with  wires  and  completed 
the  fencing  by  November  30.  During  December,  January 
and  February  each  company  had  a  force  of  men  at  work 
in  the  pass,  grading  and  laying  ties  and  rails,  and  each  in- 
terfered with  the  work  of  the  other,  throwing  off  the  ties 
and  rails  and  obstructing  and  destroying  work  of  the  other. 
On  February  6,  19 13,  the  Golconda  Company  filed  its 
bill  against  the  Gulf  Lines  Company  to  restrain  it  from  in- 
terfering with,  obstructing  or  hindering  the  complainant  in 
the  construction  of  its  railroad  through  the  pass.  The  bill 
was  dismissed  by  the  circuit  court  of  Pope  county  for  want 
of  equity,  and  from  that  decree  the  Golconda  Company  ap- 
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pealed  to  this  court.  It  was  held  on  the  appeal  that  the 
line  through  the  pass  having  been  selected  and  located  by 
the  Toledo  Company  the  right  of  appropriation  of  the  land 
for  railroad  purposes  belonged  to  that  company,  and  the 
question  whether  the  company  had  exceeded  its  power  by 
selling  its  located  line,  right  of  way,  franchise  and  property 
could  not  be  raised  by  the  Golconda  Company  but  could 
be  raised  only  by  the  State  in  a  proper  proceeding,  and 
that  the  transfer  gave  no  right  to  the  Golconda  Company 
to  appropriate  the  right  of  way,  to  which  it  had  no  title. 
The  decree  of  the  circuit  court  dismissing  the  bill  was  af- 
firmed. (Golconda  Northern  Railway  v.  Gulf  Lines  Con- 
necting Railroad,  265  111.  194.)  Thereafter  an  informa- 
tion in  the  nature  of  qiw  warranto  was  filed  in  the  circuit 
court  of  White  county,  on  the  relation  of  the  Golconda 
Northern  Railway  and  others,  against  the  Toledo,  St.  Louis 
and  New  Orleans  Railroad  Company  and  the  Gulf  Lines 
Connecting  Railroad  of  Illinois,  to  prevent  either  of  said 
corporations  from  constructing  a  railroad  on  the  right  of 
way  one  hundred  feet  wide  extending  from  the  city  of 
Carmi,  in  White  county,  to  a  point  near  Brookport,  in  Mas- 
sac county,  which  was  the  right  of  way  located  by  the  To- 
ledo Company.  The  information  alleged  that  neither  the 
Toledo  Company  nor  the  Gulf  Lines  Company  ever  owned, 
possessed  or  operated  a  railroad  in  the  State  of  Illinois  or 
elsewhere ;  that  the  deeds  from  the  Toledo  Company  to  the 
Gulf  Lines  Company  were  executed  for  the  purpose  of  evad- 
ing the  law,  which  provided  that  if  any  railroad  corporation 
did  not  finish  its  railroad  within  ten  years  from  the  time 
of  filing  and  recording  its  articles  of  association  its  fran- 
chise should  cease.  The  court  found  the  defendants  guilty 
and  imposed  a  fine  of  $25  on  each,  with  costs,  and  ousted 
them  from  holding  all  or  any  part  of  the  located  line  for 
right  of  way  or  exercising  the  franchise  to  build  a  railroad 
on  the  same.  On  appeal  to  this  court  it  was  held  that  the 
protection  of  the  located  right  of  way  to  the  Toledo  Com- 
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pany  so  that  no  other  corporation  could  appropriate  it  ex- 
tended it  for  a  period  of  ten  years,  only;  that  the  Toledo 
Company  having  failed  to  build  its  road  upon  its  located 
right  of  way  within  ten  years  lost  all  right  to  construct  the 
same,  and  that  the  attempt  to  evade  the  statute  by  transfer 
of  the  right  of  way  and  franchise  to  another  company  would 
not  defeat  the  statute,  but  the  right  of  way  assumed  its  for- 
mer status  as  private  property  and  became  subject  to  all  the 
burdens  and  liabilities  of  other  real  estate,  and  anj  railroad 
corporation  desiring  to  do  so  might  then  locate  its  line  over 
it  or  any  part  of  it.  It  was  expressly  declared  that  the  court 
was  not  concerned  in  that  proceeding  with  the  title  to  the 
reaU-estate,  but  the  only  question  was  the  right  of  the  To- 
ledo Company  to  transfer  its  right  to  build  a  railroad  and 
its  franchises  and  the  right  of  the  Gulf  Lines  Company  to 
purchase  and  receive  the  same,  and,  consequently,  the  right 
of  either  of  them  to  exercise  the  franchise  of  building  or 
operating  a  railroad  on  the  right  of  way.  The  conclusion 
of  the  circuit  court  was  approved,  but  it  _5yas  ordered  that 
the  judgment  should  oust  both  respondents  from  exercising 
the  privilege  and  franchise  of  constructing  a  railroad  on  the 
right  of  way  from  East  Carmi  to  Brookport.  The  judg- 
ment was  reversed  and  the  cause  remanded,  with  directions 
to  enter  such  a  judgment.  People  v.  Toledo,  St.  Louis  and 
Nezv  Orleans  Railroad  Co,  280  111.  495. 

On  March  14,  19 17,  the  original  bill  in  this  case  was 
filed  in  the  circuit  court  of  Pope  county  by  the  Gulf  Lines 
Company  against  the  Golconda  Company  and  the  Illinois 
Central  Railroad  Company,  and  the  bill  was  answered  by 
them.  On  January  22,  1918,  a  supplemental  bill  was  filed, 
and  the  answer  to  the  original  bill  was  re-filed.  The  answer 
to  the  supplemental  bill  was  afterward. amended,  and  it  was 
stipulated  that  the  pleadings  and  facts  on  which  this  court 
based  its  decisions  in  the  former  cases,  as  set  forth  in  the 
published  opinions,  should  be  considered  as  evidence  in  this 
case  so  far  as  applicable  and  relevant,  and  that  the  circuit 
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court  of  White  county  had  entered  final  judgment  in  ac- 
cordance with  the  mandate  of  this  court  in  the  qtw  war- 
ranto case.    The  supplemental  bill  alleged  that  on  February 
I,  191 3,  the  Golconda  Company  and  the  Illinois  Central 
Railroad  Company  entered  into  a  contract  by  which  the 
railroad  of  the  Golconda  Company  was  leased  to  the  Illi- 
nois Central  Railroad  Company  for  a  twenty-year  period, 
with  stipulations  as  to  purchase  and  sale;    that  the  Illi- 
nois Ceijtral  Railroad  Company,  in  conjunction  with  the 
Golconda  Company,  while  the  complainant  was  in  posses- 
sion of  the  land  as  right  of  way,  without  paying  or  offer- 
ing to  pay  compensation  for  the  same  or  condemning  the 
same,  came  upon  the  ground  with  a  large  force  of  men  and 
forcibly  invaded  the  possession  of  the  complainant.    It  also 
alleged  that  the  only  ground  of  the  judgment  in  the  quo 
warranto  case  was  that  the  Toledo  Company  having  previ- 
ously adopted  the  strip  of  land  in  question,  its  right  became 
a  personal  and  exclusive  privilege  derived  from  the  State 
which  was  incapable  of  transfer,  and  therefore  the  com- 
plainant acquired  no  right  to  build  a  railroad  by  virtue  of 
the  conveyance  of  the  Toledo  Company  and  it  was  ousted 
from  the  exercise  of  that  privilege,  but  more  than  ten  years 
after  the  organization  of  the  Toledo  Company,  and  before 
any  other  company  had  located  its  railroad  thereon,  com- 
plainant on  October  25,  191 7,  by  formal  action  of  its  board 
of  directors,  adopted  the  strip  of  ground  as  the  location 
of  its  road  and  thereby  obtained  a  valid  subsisting  right 
to  construct  its  railroad  on  the  strip  of  ground  to  the  ex- 
clusion of  all  other  railroad  corporations.     Evidence  was 
also  heard  from  which  it  appeared  that  a  railroad  was  laid 
through  the  pass  in  the  spring  of  1918  and  had  been  used 
regularly  since  then  as  a  railroad  track  by  the  Illinois  Cen- 
tral Railroad  Company.     The  bill  was  dismissed  for  want 
of  equity,  and  from  that  decree  this  appeal  was  prosecuted. 
It  was  not  decided  either  in  the  injunction  suit  or  the 
quo  warranto  suit  that  the  deeds  for  the  tracts  of  land  which 
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it  was  alleged  the  Toledo  Company  had  obtained,  purport- 
ing to  convey  to  it  the  title  in  fee  simple,  were  void  and 
conferred  no  title  upon  the  grantee.  On  the  contrary,  the 
court  in  the  quo  warranto  case  said  that  the  title  to  the  real 
estate  was  not  involved  and  the  court  was  not  concerned 
with  it  but  the  right  of  way  assumed  its  former  status  as 
private  property.  The  decision  was  that  the  deed  of  the 
Toledo  Company  to  the  Gulf  Lines  Company  of  the  grant- 
or's chartered  privileges  and  franchises  to  construct  a  rail- 
road on  the  right  of  way  selected  was  beyond  the  power  of 
the  Toledo  Company  and  was  of  no  effect,  but  it  was  not 
held  that  the  title  to  the  real  estate  described  in  both  deeds 
was  not  thereby  conveyed.  In  qtio  warranto  proceedings 
the  title  to  land  cannot  be  in  litigation.  (Society  Perun 
V.  City  of  Cleveland,  43  Ohio,  481 ;  State  v.  Pittsburg, 
Youngstown  and  Ashtabula  Railroad  Co,  50  id.  239 ;  State 
V.  American  Book  Co.  65  Kan.  847;  2  Cook  on  Corp. — 
5th  ed. — sec.  694.)  The  conveyance  by  the  Toledo  Com- 
pany did  not  operate  to  locate  the  contemplated  railroad  of 
the  Gulf  Lines  Company  on  the  disputed  strip  of  land  but 
it  vested  title  to  the  land  in  the  Gulf  Lines  Company.  Own- 
ership of  land  by  a  corporation  carries  with  it  the  power 
of  disposition,  if  such  power  is  not  restrained  by  statute 
or  considerations  of  public  policy.  (7  R.  C.  L.  571.)  The 
Toledo  Company  during  the  ten-year  period  had  lawful 
power  and  authority  to  acquire,  by  purchase,  title  in  fee 
simple  for  necessary  right  of  way  for  its  line  of  railroad. 
When  it  failed  to  complete  its  road  within  ten  years  it 
ceased  to  have  the  right  to  build  it,  but  it  still  held  title  to 
the  land  it  had  purchased  and  had  the  right  to  convey  it. 
(3  Thompson  on  Corp.  sees.  2369,  2807.)  The  appellant 
had,  previous  to  the  decision  of  this  court  in  the  quo  war- 
ranto case,  been  in  possession  of  the  land  and  engaged  in 
the  work  of  constructing  its  railroad  thereon,  and  two  days 
after  the  decision  in  that  case  was  made  its  board  of  direct- 
ors by  formal  action  located  its  line  of  railroad  on  the  land. 
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This  attempted  location  was  absolutely  null  and  void.  When 
the  judgment  of  ouster  was  pronounced  no  process  was  nec- 
essary to  carry  the  judginent  into  effect,  but  it  became  ef- 
fective at  once  and  for  all  time.  It  would  be  a  mockery  of 
law  and  justice  to  permit  the  judgment  to  be  set  aside  and 
its  purpose  defeated  by  re-location,  which  was  but  a  repe- 
tition of  the  same  offense  against  the  statute.  The  judgment 
in  the  quo  zvarranto  case  merely  ousted  the  defendants  in 
that  case  from  exercising  the  privilege  and  franchise  to  build 
and  operate  a  railroad  on  tlie  right  of  way  and  did  not  de- 
prive the  Gulf  Lines  Company  of  its  real  estate  or  authorize 
any  other  corporation  to  seize  it  without  just  compensation. 
Even  in  case  of  a  dissolution  of  a  corporation,  the  common 
law  doctrine  that  upon  such  dissolution  there  remains  no 
owner  of  the  property  is  obsolete,  and  the  assets  of  the 
corporation  will  be  administered,  subject  to  the  rights  of 
creditors,  for  the  benefit  of  tlie  stockholders.  (IV heeler  v. 
Pullman  Iron  and  Steel  Co.  143  111.  197;  7  R.  C.  L.  740.) 
The  invasion  of  the  defendants  into  and  appropriation  of 
the  land  was  without  the  semblance  of  title  or  right  and 
was  unlawful. 

It  is  contended  that  equity  had  no  jurisdiction  and  the 
bill  would  not  lie  because  tlie  complainant's  title  was  dis- 
puted and  the  injury  was  not  irreparable  and  the  complain- 
ant was  estopped  by  its  own  fault.  In  Toledo,  St  Louis  and 
Nezv  Orleafis  Railroad  Co,  v.  St.  Louis  and  Ohio  River  Rail- 
road Co,  208  111.  623,  where  this  same  pass  was  in  dispute 
between  the  Toledo  Company  and  another  railroad  com- 
pany, a  decree  dismissing  a  bill  for  an  injunction  was  af- 
firmed on  the  ground  that  a  court  of  equity  did  not  lend 
its  aid  to  enforce  a  forfeiture  for  a  breach  of  a  condition 
subsequent,  and  would  not  hear  and  determine  a  proceeding 
to  remove  a  cloud  from  title  where  the  lands  in  controversy 
were  in  the  possession  of  the  defendant  unless  some  other 
ground  of  equitable  interference  should  appear.  But  this 
case  has  a  different  purpose.    When  an  illegal  entry  upon 
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private  land  under  color  of  the  power  of  eminent  domain 
is  attempted,  it  will  be  restrained  by  a  court  of  equity  with- 
out regard  to  the  usual  conditions  for  the  exercise  "of  equi- 
table jurisdiction.  The  action  is  based  upon  the  attempted 
misuse  of  the  sovereign  power  delegated  by  the  legislature 
and  the  protection  of  the  individual  right  against  the  wrong. 
(Shute  V.  Chicago  and  Mihmiikee  Railroad  Co,  26  111.  4^; 
Lozvery  v.  City  of  Pekin,  186  id.  387;  10  R.  C.  L.  228.) 
As  a  general  rule,  a  prior  location  of  a  railroad  will  be  pro- 
tected against  a  rival  company  by  injunction.  {Fayetteville 
Street  Railway  Co,  v.  Aberdeen  and  Rockfish  Railroad  Co. 
142  N.  C  423 ;  Chesapeake  and  Ohio  Railzvay  Co,  v.  Deep- 
zvater  Railzuay  Co,  57  W.  Va.  641.)  Although  the  decision 
is  against  the  claim  of  the  complainant  to  the  prior  location, 
the  court  of  equity*  had  jurisdiction.  The  entry  of  the  de- 
fendants being  unlawful,  an  action  of  trespass  would  lie. 
(Chicago  and  lozva  Railroad  Co,  v.  Baker,  73  111.  316.)  In 
that  case  the  Chicago  and  Iowa  Railroad  Company  entered 
upon  the  plaintiff's  land  and  constructed  a  railroad  across 
it  without  having  ascertained  and  paid  compensation,  and 
in  a  similar  case  where  the  company  was  an  intruder,  hav- 
ing no  easement  of  right  of  way,  it  was  said  that  ejectment 
would  lie.  (Chicago  and  lozva  Railroad  Co,  v.  Hopkins, 
90  111.  316.)  Neither  trespass  nor  ejectment  would  have 
been  a  complete  and  adequate  remedy  in  this  case,  but  if 
that  were  not  true,  injunction  was  a  proper  remedy.  The 
Golconda  Company  and  the  Illinois  Central  Railroad  Com- 
pany being  mere  intruders  upon  the  land,  without  ri^jht  or 
title  either  derived  by  agreement  with  the  owner  or  by  con- 
demnation, the  owner  would  be  entitled  to  an  injunction  to 
prevent  the  taking  and  use  of  the  land  in  that  manner. 

The  persistent  argument  that  because  the  complainant 
cannot  build  a  railroad  it  has  no  right  to  a  remedy  for  the 
protection  of  its  property  is  without  foundation.  A  pri- 
vate owner  of  land  cannot  build  a  railroad  upon  it  and 
exercise  the  privileges  and  franchise  of  a  railroad  corpora- 
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tion,  but  a  court  would  give  no  heed  to  an  argument  that 
on  that  account  a  railroad  corporation  having  the  right  could 
take  his  property  and  leave  him  without  remedy.  The  argu- 
ment of  the  trespassers  that  the  owner  cannot  object  to  hav- 
ing its  land  taken  from  it  because  it  attempted  to  build  a 
railroad  on  the  land  without  lawful  authority  is  novel  and 
bJseless. 

The  complainant  is  entitled  to  an  injunction,  but  an  un- 
conditional injunction  effective  immediately  would  be  in- 
jurious to  the  public  interest.  If  the  case  is  one  where  the 
public  convenience  is  involved  and  the  occupant  is  perform- 
ing a  public  service,  the  equitable  jurisdiction  ought  not 
to  be  exercised  without  giving  a  reasonable  opportunity  to 
agree  upon -the  compensation  to  be  paid  or  to  have  such 
compensation  ascertained  according  to*  law.  {New  York 
V.  Pine,  185  U.  S.  93;  Simmons  v.  Paterson,  60  N.  J.  Eq. 
385;  10  R.  C.  L.  230.)  This  case  comes  within  the  rule, 
and  an  unconditional  injunction  will  not  be  allowed  but  time 
will  be  given  to  enable  the  defendants  to  agree  with  the 
owner  or  condemn  the  property  so  that  the  public  conven- 
ience and  interest  shall  not  be  affected. 

The  court  erred  in  dismissing  the  bill  and  the  decree  is 
reversed  and  the  cause  remanded,  with  directions  to  enter 
a  decree  that  unless  the  defendants  shall  within  sixty  days 
from  the  entry  of  such  decree  agree  with  the  complainant 
upon  the  compensation  to  be  paid  for  the  property,  or  shall 
within  that  time  begin  a  proceeding  to  have  the  compensa- 
tion ascertained  as  for  private  property  as  herein  stated,  and 
when  such  compensation  shall  be  finally  ascertained  pay  the 
same  without  delay,  a  perpetual  injunction  shall  by  order 
of  the  court  enjoin  the  defendants  from  occupying  or  using 

the  land.  Reversed  and  remanded,  with  directions. 
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(No.  12893. — ^Judgment  affirmed.) 

Mary  E.  Mercer,  Admx.  Appellant,  vs.  Frederic^  E. 

Meinel,  Appellee. 

Opinion  filed  December  i/,  Jpip. 

1.  Negligence — grantor  is  not  bound  to  see  that  premises  re- 
main in  safe  condition.  One  who  has  conveyed  premises  and  ceased 
to  have  any  connection  therewith  o«yes  no  duty  to  any  person  to 
see  that  such  premises  are  maintained  in  safe  condition. 

2.  Same — when  former  ozvner  of  premises  is  not  liable  for  in- 
jury due  to  defective  appliance.  A  former  owner  of  premises  who 
before  conveying  the  same  had  installed  a  gas  heater  for  water  can 
not  be  held  liable  for  an  injury  from  escaping  gas  due  to  a  defect- 
ive condition  of  the  exhaust  pipe  of  the  heater,  where  there  is  no 
proof  that  he  knew  of  the  dangerous  condition  at  the  time  he  sold 
the  premises  nor  that  the  dangerous  condition  existed  at  that  time. 

3.  Practice — overruling  demurrer  does  not  preclude  directing 
verdict.  The  fact  that  a  demurrer  to  the  declaration  has  been  over- 
ruled and  a  plea  of  the  general  issue  filed  does  not  preclude  the 
court  from  granting  a  motion  to  direct  a  verdict  for  the  defendant, 
as  the  demurrer  and  the  motion  do  not  present  the  same  question. 

Appeal  from  the  Second  Branch  Appellate  Court  for 
the  First  District ; — heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  county;  the  Hon.  Charles  M. 
Walker,  Judge,  presiding. 

Chilton  P.  Wilson,  for.  appellant. 

« 

BEAcfi  &  Beach,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

This  is  an  action  on  the  case  instituted  by  the  appellant, 
Mary  E.  Mercer,  administratrix  of  the  estate  of  Charles 
Mercer,  deceased,  in  the  circuit  court  of  Cook  county, 
against  the  appellee,  Frederick  E.  Meinel,  to  recover  dam- 
ages for  the  death  of  Charles  Mercer.  An  issue  was  formed 
by  the  plea  of  not  guilty,  and  at  the  conclusion  of  the  evi- 
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dence  for  the  plaintiff,  the  court,  on  motion  of  the  defend- 
ant, directed  a  verdict  of  not  guilty.  Judgment  was  entered 
on  the  verdict,  and  on  appeal  to  the  Appellate  Court  for 
the  First  District  the  judgment  was  affirmed  and  the  court 
granted  a  certificate  of  importance  and  allowed  an  appeal 
to  this  court. 

The  declaration  contained  three  counts,  the  first  of  which 
alleged  that  on  January  I,*i9i4,  the  defendant  owned  and 
controlled  the  premises  at  535  North  Albany  avenue,  in  Chi- 
cago, and  prior  thereto  installed  a  water  heater  in  the  bath- 
room of  said  premises,  with  a  burner  to  be  lighted  to  heat 
water  for  bath  and  other  purposes  and  with  a  ventilating 
pipe  running  up  in  the  corner  of  the  bathroom  behind  a 
flush-box  and  below  the  ceiling,  so  that  one  entering  the 
bathroom  could  not  see  that  the  pipe  ended  inside  of  the 
bathroom;  that  when  the  heater  was  lighted  it  gave  off 
carbon  and  other  material  in  the  bathroom ;  that  the  defend- 
ant occupied  the  premises  for  several  months  prior  to  Jan- 
uary I,  1 9 14,  when  the  heater  was  installed,  and  knew  its 
dangerous  condition;  that  on  July  23,  1914,  the  defendant 
sold  the  premises  to  Charles  Kocher  w^ithout  informing  him 
of  the  manner  in  which  the  heater  was  installed  or  that  the 
exhaust  pipe  ended  in  the  bathroom  or  the  dangerous  con- 
dition thereof ;  that  Kocher  never  occupied  the  premises  but 
on  October  12,  1914,  leased  them  to  plaintiff  and  her  fam- 
ily, who  thereafter  occupied  them  as  a  dwelling,  and  that 
while  said  heater  was  lighted  and  heating  water,  Charles 
Mercer,  son  of  the  plaintiff,  was  with  due  care  and  caution 
taking  a  bath  in  the  bathroom,  and  was  then  and  there 
poisoned  and  killed  by  carbon  monoxide  gas  generated  in 
the  bathroom  by  reason  of  the  careless  and  negligent  man- 
ner in  which  the  heater  was  installed.  The  second  count 
made  the  same  allegations,  with  the  further  averment  that 
at  the  time  the  heater  was  installed  by  the  defendant  there 
was  an  ordinance  of  the  city  of  Chicago  requiring  a  venti- 
lating pipe  not  less  than  two  inches  in  diameter  extending 
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to  a  chimney  flue  or  open  air,  with  a  cap  or  cowl  to  the 
outer  air  opening,  to  carry  off  escaping  gases  or  fumes,  and 
that  the  heater  was  installed  by  the  defendant  contrary  to 
the  provisions  of  the  ordinance.  The  third  count  made  the 
same  allegations  as  the  first,  but  averred  that  after  the 
heater  was  installed  the  ordinance  was  passed,  and  provided 
that  water  heaters  that  had  been  installed  should  be  made  to 
comply  with  the  ordinance,  and  that  the  defendant  occupied 
the  premises  for  several  months  after  the  ordinance  was  in 
force  and  effect  without  making  the  heater  comply  with  it. 

It  is  assigned  for  error  that  the  trial  court  erred  in  en- 
tertaining a  motion  to  direct  a  verdict  because  a  demurrer 
to  the  declaration  had  been  overruled  and  the  defendant  had 
filed  a  plea  of  the  general  issue,  so  that  the  question  raised 
by  the  motion  had  already  been  determined.  The  demurrer 
admitted  the  material  averments  of  the  declaration,  and  the 
question  raised  thereby  was  whether  such  averments  were 
sufficient  to  constitute  a  cause  of  action,  but  on  the  motion 
to  direct  a  verdict  the  question  presented  was  whether  the 
evidence  offered  by  the  plaintiff,  with  all  legitimate  infer- 
ences to  be  drawn  from  it,  would  be  sufficient  to  sustain 
a  verdict.  If  the  declaration  stated  a  cause  of  action  the 
motion  raised  an  entirely  different  question,  whether  the 
evidence  fairly  tended  to  sustain  its  averments.  The  court 
did  not  err  in  entertaining  the  motion. 

The  evidence  introduced  by  the  plaintiff  was  to  the  fol- 
lowing effect:  The  bathroom  was  very  small,  measuring 
four  feet  six  inches  by  five  feet  six  inches.  The  bath  tub 
occupied  the  north  side,  and  owing  to  a  slanting  roof  the 
wall  was  only  three  feet  high  on  that  side.  The  roof  sloped 
up  over  the  bath  tub  to  near  the  south  side  of  the  ceiling, 
leaving  a  small  part  of  a  flat  ceiling  about  eight  feet  high. 
There  was  a  small  glass  window  in  the  sloping  part  of  the 
roof  opening  out  on  the  roof  and  a  door  on  the  south  side. 
At  the  east  wall  the  heater  in  question  was  placed  and  at 
the  southeast  corner  there  was  a  toilet  seat,  over  which  there 
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was  a  flush-box  near  the  ceiling.  Next  to  the  heater  and 
near  the  east  wall  there  was  a  sewer  pipe  six  inches  in  diam- 
eter, which  ran  from  the  basement  through  the  bathroom 
and  out  through  the  roof,  and  next  to  the  sewer  pipe  there 
was  a  three-fourths-inch  gas  pipe.  The  exhaust  pipe  ran 
from  the  top  of  the  heater  along  the  east  wall  along  the 
sewer  pipe  and  ended  behind  and  above  the  flush-box.  The 
Mercer  family,  consisting  of  the  plaintiff,  her  husband,  five 
children  and  other  persons,  making  a  large  family,  moved 
into  the  building  on  November  4,  1914,  and  used  the  bath- 
room and  heater  for  family  use  until  August  29,  191 5. 
Some  of  the  time  the  hot  water  for  the  bath  tub  was  sup- 
plied from  pipes  attached  to  the  coal  range  in  the  kitchen 
on  the  first  floor,  but  the  bathroom  was  in  general  use  with 
that  exception.  The  plaintiff  almost  invariably  prepared 
the  water  for  the  bath  for  each  member  of  her  family  but 
did  not  remember  of  any  of  the  family  taking  a  bath  while 
the  heater  was  going.  On  August  29,  191 5,  the  plaintiff 
lighted  the  heater  and  turned  on  the  water,  and  her  son 
Charles  Mercer,  fourteen  years  old,  went  into  the  bathroom 
to  take  a  bath.  He  closed  the  window  and  the  bathroom 
door,  and  soon  afterward  his  mother,  the  plaintiff,  heard 
water  dripping  in  the  room  on  the  floor  below.  She  went 
up  to  the  bathroom  and  found  Charles  sittitig  in  the  tub, 
dead,  with  water  running  from  the  cold  and  hot  water  fau- 
cets, the  heater  going  and  the  water  up  to  the  overflow  pipe, 
which  leaked  and  caused  the  water  to  drop  below. 

The  death  of  Charles  was  caused  by  the  escape  of  car- 
bon monoxide  gas  from  the  exhaust  pipe,  and  that  gas  is 
odorless,  of  a  heavier  specific  gravity  than  air  and  a  deadly 
poison  when  breathed  into  the  lungs.  The  defendant  had 
installed  the  heater  and  occupied  the  premises  with  his  fam- 
ily for  several  years  before  he  sold  the  property  to  Kocher 
and  after  that  sale  until  November  4,  191 5,  when  the  plain- 
tiff and  her  family  moved  in.  There  never  had  been  an 
opening  into  a  chimney  flue  or  through  the  roof  of  the 
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building,  and  there  never  had  been  any  bad  results  from 
the  use  of  the  heater  and  bathroom  during  the  time  the 
defendant  occupied  the  premises  nor  the  ten  months  dur- 
ing which  the  plaintiff  and  her  family  occupied  them  up  to 
the  time  of  the  accident.  The  evidence  as  to  the  condition 
of  the  pipe  when  the  defendant  sold  to  Kocher  was  given 
by  Kocher  as  a  witness,  and  he  testified  there  was  never 
any  talk  between  him  and  the  defendant  about  the  heater. 
He  described  the  sewer  pipe,  the  small  gas  pipe,  the  exhaust 
pipe  and  the  flush-box  over  the  toilet  seat  and  a  hole  in  the 
ceiling  above  the  fiush-box.  He  said  he  saw  the  heater  and 
the  pipe  leading  up  to  the  ceiling;  that  the  pipe  ran  straight 
up  to  the  ceiling  to  the  hole  in  the  wall ;  that  he  could  not 
see  whether  it  ran  into  the  ceiling  or  through  the  ceiling, 
but  he  did  not  think  it  ended  in  the  bathroom  or  he  would 
have  noticed  it,  and  that  the  hole  was  a  little  larger  than 
the  pipe  as  he  remembered  it,  and  the  pipe  went  all  the  way 
up  to  the  ceiling.  After  the  accident  an  examination  was 
made,  which  showed  the  hole  in  the  ceiling  above  the  end 
of  the  exhaust  pipe,  but  the  pipe  did  not  reach  the  hole  or 
ceiling.  The  plaintiff's  husband  testified  that  the  pipe  from 
the  heater  led  up  straight  and  ran  along  the  slant  of  the 
roof  behind  and  above  the  flush-box,  and  he  stood  on  the 
toilet  and  looked  along  and  felt  with  his  hand  and  found 
that  the  end  of  the  pipe  then  pointed  south  to  a  short  dis- 
tance of  the  south  wall  of  the  bathroom  and  ended  point- 
ing south ;  that  it  did  not  reach  up  to  the  hole  in  the  ceil- 
ing and  that  the  Mercer  family  never  moved  the  pipe.  The 
ordinance  took  effect  April  12,  191 1,  and  the  heater  was  not 
thereafter  made  to  conform  to  the  ordinance. 

There  have  been  cases  where  it  was  held  that  a  manu- 
facturer of  a  machihe  or  article  designed  and  fitted  for  a 
particular  use  is  liable  to  a  third  person  who  in  the  natural 
and  intended  use  suffers  an  injury  as  the  natural  and  prob- 
able consequence  of  the  negligence  of  the  manufacturer  in 
its  construction  and  sale.    The  case  of  Haset  v.  Case  Thresh- 
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ing  Machine  Co.  120  Fed.  Rep.  865,  is  an  example  of  that 
class.  There  have  been  other  cases  in  which  it  has  been  held 
that  where  there  are  concealed  defects  in  demised  premises 
attended  with  danger  to  an  occupant  which  a  careful  exami- 
nation would  not  disclose  but  which  are  known  to  the  land- 
lord, the  latter  is  under  obligation  to  make  them  known  to 
the  tenant,  and  upon  his  failure  to  perform  that  duty  he 
will  become  liable  for  whatever  damages  result  to  the  tenant 
therefrom.  (Sunasack  v.  Moray,  196  111.  569;  i  Thomp- 
son on  Negligence,  sees.  1131-1158.)  A  large  number  of 
cases  of  both  kinds  are  cited  and  made  the  basis  of  an  argu- 
ment that  the  defendant  remained  liable  after  he  parted  with 
the  title  and  control  of  the  premises  and  sustained  no  con- 
tract relation  either  with  Kocher  or  his  tenant,  but  no  case 
has  been  found  where  such  a  liability  has  been  declared. 
The  liability,  if  any,  must  rest  upon  the  existence  of  a  duty 
which  must  arise  out  of  a  relation  between  the  parties  and 
a  negligent  failure  to  perform  the  duty.  There  is  a  ma- 
terial difference  between  the  relation  between  a  manufac- 
turer or  vendor  of  a  machine  or  article  purchased  for  a 
specific  use  and  one  using  the  machine  or  article  for  the 
contemplated  purpose,  or  between  a  landlord  occupying  a 
contractual  relation  with  his  tenant  and  the  tenant,  and 
the  situation  of  one  who  has  ceased  to  have  any  connec- 
tion whatever  with  property  which  he  has  conveyed  or  his 
grantee.  Whether  or  not  there  is  a  liability  in  case  of 
an  existing  dangerous  condition,  it  cannot  be  true  that  the 
grantor  assumes  a  duty  to  see  that  the  premises  remain  in 
a  safe  condition.  In  this  case  there  was  an  entire  failure 
of  any  evidence  fairly  tending  to  prove  either  the  averment 
of  the  declaration  that  the  heater,  at  the  time  of  the  sale 
to  Kocher,  was  in  a  defective  or  dangerous  condition^  or 
that  the  defendant  had  any  knowledge  of  such  condition, 
if  it  existed.  Kocher  testified,  as  before  stated,  that  at  the 
time  of  the  sale,  as  far  as  he  could  see,  the  pipe  extended 
up  to  the  ceiling,  and  as  far  as  he  remembered  it  ran  through 
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the  ceiling  and  that  it  did  not  end  in  the  bathroom,  other- 
wise he  would  have  noticed  it.  The  only  other  testimony 
was  that  after  the  accident  the  end  of  the  pipe  pointed  to 
the  south  and  was  horizontal  and  did  not  point  upward  to 
the  hole  or  the  ceiling.  The  evidence  was  that  it  could  not 
then  be  seen  by  one  entering  the  bathroom  door,  and  the  rea- 
sonable conclusion  is  that  the  pipe  is  jointed  and  the  posi- 
tion of  the  upper  end  had  been  changed  in  some  way.  The 
heater  had  not  been  made  to  comply  with  the  ordinance,  but 
the  bathroom  had  been  used  by  the  defendant  for  several 
years  without  any  bad  effects  or  any  accident,  which  makes 
it  quite  clear  there  was  no  dangerous  defect.  If  there  was 
any  liability  of  the  defendant  it  arose  at  the  time  of  the  sale 
to  Kocher,  and  there  was  no  evidence  from  which  an  in- 
ference could  fairly  be  drawn  that  a  dangerous  condition 
existed  at  that  time.  The  conclusion  that  it  did  not  is 
strengthened  by  the  fact  that  the  bathroom  was  used  there- 
after for  ten  months  by  the  members  of  a  large  family 
without  any  deleterious  effect. 

The  fact  that  the  ordinance  had  not  been  complied  with 
during  the  ownership  of  the  defendant  created  no  liability 
of  the  defendant  to  any  person,  because  no  damage  or 
injury  resulted  from  the  failure.  If  the  defendant  would 
have  been  liable  to  a  penalty  in  a  prosecution  under  the 
ordinance,  any  duty  to  make  the  heater  comply  with  the  or- 
dinance rested  on  Kocher  after  the  sale  and  not  on  the  de- 
fendant, and  if  any  injury  resulted  from  such  failure  the 
liability  would  rest  upon  Kocher,  if  anyone.  We  do  not  say 
whether  the  declaration  stated  a  cause  of  action  or  not,  but 
if  it  did,  there  was  no  evidence  tending  to  prove  its  aver- 
ments that  a  dangerous  condition  existed  at  the  time  of  the 
sale  to  Kocher,  or  if  it  did  exist,  that  the  defendant  knew 
or  from  any  fact  or  circumstance  ought  to  have  known  of  it. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  12854. — Reversed  and  remanded.) 

The  Tribune  Company,  Plaintiff  in  Error,  vs.  The  In- 
dustrial, Commission  et  al. — (Charles  Kidd,  Defend- 
ant in  Error. ) 

Opinion  filed  December  i/,  1919. 

1.  Workmen's  compensation — employer  cannot  avoid  liability 
by  making  contract.  An  employer  who  is  within  the  terms  of  the 
Compensation  act  cannot  avoid  liability  thereunder  by  making  a 
contract  with  his  employee. 

2.  Same — when  commission  has  jurisdiction  though  no  claim  for 
compensation  was  filed.  Where  an  employer  who  is  under  the  Com- 
pensation act  voluntarily  agrees  to  and  does  pay  weekly  install- 
ments for  some  nine  weeks  for  a  supposed  temporary  injury  to 
an  employee,  and  a  year  later,  the  employee  not  having  recovered, 
agrees  to  a  voluntary  settlement  which  the  Industrial  Commission 
approves,  the  commission  has  jurisdiction,  within  eighteen  months 
after  the  settlement,  to  review  it  on  the  ground  of  increased  dis- 
ability, even  though  the  settlement  agreement  states  that  it  is  purely 
voluntary  on  the  part  of  the  employer  after  the  commission  had  lost 
jurisdiction  because  the  employee  had  not  filed  a  claim  for  com- 
pensation within  six  months  after  his  injury. 

3.  Same — lump  sum  settlement  may  be  reviewed  on  ground  that 
disability  has  recurred  or  increased.  The  power  of  the  Industrial 
Commission,  under  paragraph  (h)  oi  section  19  of  the  Compensa- 
tion act,  to  review  an  award  on  the  ground  that  the  disability  has 
recurred  or  increased  is  not  limited  to  awards  payable  in  install- 
ments but  includes  lump  sum  settlements.  (Peoria  Railway  Co.  v. 
Industrial  Com.  ante,  p.  177,  followed.) 

4.  Same — judgment  in  the  circuit  court  cannot  direct  payment 
of  award  and  order  execution  to  issue.  On  a  review  of  an  award 
by  certiorari  in  the  circuit  court  the  Compensation  act  does  not 
authorize  a  judgment  directing  the  payment  of  the  award  and  or- 
dering execution  to  issue. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Rai,ph  F.  Potter,  and  Kenneth  B.  Hawkins,  for 

plaintiff  in  error. 

> 

John  T.  Byrnes,  for  defendant  in  error. 
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Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Charles  Kidd,  an  employee  of  the  company  which  pub- 
lishes the  Chicago  Tribune,  while  at  work  in  the  course  of 
his  employment  in  the  shipping  department,  slipped  on  some 
paste  in  the  basement  of  the  Tribune  building  August  23, 
191 5,  and  sustained  an  injury  to  his  left  knee,  for  which 
he  was  paid  compensation  by  the  Tribune  Company  at  the 
rate  of  $6  per  week  (one-half  his  weekly  wages)  for  nine 
weeks,  the  last  payment  being  made  in  October,  19 15.  In 
March,  191 7,  Kidd,  not  having  recovered  from  the  injury, 
entered  into  negotiations  and  executed  a  contract  of  settle- 
ment with  the  plaintiff  in  error  company,  under  which  he 
was  paid  $150  in  cash.  This  settlement  contract  was  con- 
firmed by  the  Industrial  Commission  as  an  award  under  the 
Workmen's  Compensation  act  in  said  month.  On  July  23, 
1918,  Kidd  filed  a  petition  for  review  with  the  Industrial 
Commission  on  the  ground  that  his  injury  had  recurred  and 
increased  and  had  produced  derangement  of  the  hip  and 
other  injuries.  After  due  notice  to  the  plaintiff  in  error 
corporation,  the  commission  on  March  5,  I919,  rendered  its 
decision  finding  the  applicant's  injury  had  recurred  and  in- 
creased as  the  result  of  the  accident  and  entered  an  award 
in  his  behalf.  A  writ  of  certiorari  was  sued  out  of  the 
circuit  court  of  Cook  county,  and  on  hearing  that  court  con- 
firmed the  decision  of  the  Industrial  Commission,  the  court 
thereafter  certifying  that  the  cause  was  one  proper  to  be 
reviewed  by  this  court. 

Counsel  for  plaintiff  in  error  (the  Tribune  Company) 
argue  that  the  statutory  period  for  making  a  claim  for 
compensation  under  the  Workmen's  Compensation  act,  as 
provided  in  section  24,  had  expired  before  the  settlement 
contract  was  executed,  and  therefore  the  Industrial  Com- 
mission was  without  jurisdiction  to  entertain  or  to  approve 
the  claim.  The  time  elapsed  between  the  last  payment  and 
the  voluntary  settlement  was  less  than  eighteen  months. 
Counsel  for  defendant  in  error,  however,  argues  that  juris- 
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diction  was  conferred  by  consent  and  stipulation  of  the 
parties,  and  that  therefore,  under  the  provisions  of  para- 
graph (A)  of  section  19,  read  in  connection  with  the  other 
provisions  of  the  Workmen's  Compensation  act,  the  cause 
was  rightly  reviewed  by  the  Industrial  Commission.  Coun- 
sel for  plaintiff  in  error  insist  that  under  the  reasoning  of 
this  court  in  Haiselden  v.  Industrial  Board,  275  111.  114, 
Btishnell  v.  Industrie  Board,  276  id.  262,  and  Barrett  Co, 
V.  Industrial  Com.  288  id.  39,  the  claim  for  compensation 
not  having  been  filed  within  the  time  prescribed  by  sec- 
tion 24  of  the  Workmen's  Compensation  act,  the  Indus- 
trial Commission  was  without  jurisdiction,  sixteen  months 
after  the  last  voluntary  payment  by  plaintiff  in  error,  to 
approve  the  voluntary  settlement  award,  and  that  the  ap- 
proval of  that  award  in  March,  191 7,  did  not  give  juris- 
diction to  the  Industrial  Commission  under  the  provisions 
of  paragraph  (A)  of  section  19  of  the  act,  which  reads :  "An 
agreement  or  award  under  this  act,  providing  for  compen- 
sation in  installments,  may  at  any  time  within  eighteen 
months  after  suoh  agreement  or  award  be  reviewed  by  the 
Industrial  Board  at  the  request  of  either  the  employer  or 
the  employee,  on  the  ground  that  the  disability  of  the  em- 
ployee has  subsequently  recurred,  increased,  diminished  or 
ended."  (Kurd's  Stat.  1917,  p.  1462.)  It  is  argued  by 
counsel  for  plaintiff  in  error  that  the  agreement  for  this  set- 
tlement award  in  March,  19 17,  specifically  states  that  the 
settlement  was  made  after  jurisdiction  had  been  lost  under 
the  Workmen's  Compensation  act,  and  that  the  settlement 
by  plaintiff  in  error  was  purely  voluntary  on  its  part  and 
not  required  by  the  act,  and  that  therefore  such  settlement 
did  not  give  the  Industrial  Commission  jurisdiction. 

This  court  has  said  in  considering  the  above  question 
that  an  employer  cannot  relieve  himself  from  liability  under 
the  Workmen's  Compensation  act  by  a  contract  with  an 
employee.  {Chicago  Railways  Co,  v.  Industrial  Board,  276 
111.  112.)     In  Wabash  Railway  Co.  v.  Industrial  Com.  286 
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HI.  194,  we  said  (p.  197)  :  "Plaintiff  in  error  was  operat- 
ing under  the  act,  and  any  settlement  or  agreement  made 
with  an  injured  employee  must  be  considered  as  having  been 
made  under  the  act,  whether  so  expressly  stated  or  not.  It 
is  contrary  to  the  policy  of  the  act  to  allow  an  employer, 
while  choosing  to  come  under  its  provisions  by  not  filing  an 
election  in  writing  to  the  contrary,  to  relieve  himself  from 
liability  under  the  act  by  private  agreement  or  contract  with 
the  employee.  *  *  *  f^js  y^^^  such  an  agreement  aS  is 
contemplated  by  paragraph  (h)  of  section  19  of  the  act, 
and  as  the  petition  for  review  was  filed  with  the  commis- 
sion within  eighteen  months  after  the  agreement  was  en- 
tered into,  the  applicant  was  properly  allowed  to  show  that 
his  disability  had  recurred  subsequent  to  the  making  of  the 
agreement."  We  think  this  reasoning  applies  with  full  force 
to  the  record  in  the  present  case  and  fully  answers  the  argu- 
ment of  plaintiff  in  error  that  it  did  not  waive  the  running 
of  the  statute  as  to  the  time  for  review  by  entering  into  such 
settlement  agreement.  Section  24  of  the  Workmen's  Com- 
pensation act  contains  a  provision  to  the  effect  that  techni- 
cal notice  is  not  necessary  provided  the  employer  has  actual 
notice,  and  the  general  rule  seems  to  be  tliat  while  the  de- 
fendant may  make  a  qtuisi  appearance  for  the  purpose  of 
objecting  to  the  manner  in  which  he  is  brought  before  the 
court,  and,  in  fact,  to  show  that  he  is  not  legally  there  at 
all,  "if  he  ever  appears  to  the  merits  he  submits  himself 
completely  to  the  jurisdiction  of  the  court  and  must  abide 
the  consequences."  {Cridl  v.  Keener,  18  111.  65;  see,  also, 
Supreme  Hive  Lady  Maccabees  v.  Harrington,  227  id.  511.) 
The  weight  of  authority,  we  think,  is  in  accord  with  this 
holding.  By  the  settlement  agreement  both  parties  submit- 
ted to  the  jurisdiction  of  the  Industrial  Commission  on  the 
merits  of  the  case,  and  the  conclusion  necessarily  follows 
that  they  waived  jurisdiction  as  to  the  time  limitation  with 
reference  to  voluntary  payment,  even  though  the  agreement 
stated  to  the  contrary.    It  is  clear  from  tlie  wording  of  the 
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Workmen's  Compensation  act  that  the  employer  can  waive 
the  question  of  time  as  to  when  the  claim  shall  be  filed. 
Section  24  of  said  act  specifically  so  provides,  and  some  of 
the  decisions  already  cited  show  that  it  has  been  so  held. 
We  do  not  agree  with  the  argument  of  counsel  that  the 
question  of  the  time  when  the  application  was  filed  is  one 
of  jurisdiction  of  the  subject  matter  rather  than  jurisdiction 
of  the  person.  See  Storrs  v.  Industrial  Com.  285  111.  595, 
and  cases  cited.  \ 

Some  suggestion  is  also  made  in  the  briefs  of  plaintiff 
in  error  that  paragraph  (h)  oi  section  19  of  the  Workmen's 
Compensation  act  only  provides  for  review  when  the  pay- 
ments are  to  be  made  in  installments,  and  that  this  was  a 
lump  sum  settlement  and  so  called  in  all  of  the  papers  filed, 
and  that  the  $150  payment  under  the  voluntary  settlement 
agreement  was  a  lump  sum  settlement  or  award  and  there- 
fore not  reviewable  under  the  Workmen's  Compensation 
act.  This  court  has  held  to  the  contrary  in  Peoria  Railway 
Co.  V.  Industrial  Com.  (ante,  p.  177.)  That  decision  must 
control  and  the  law  must  be  held  to  apply  in  such  a  way  as 
to  grant  a  review  of  this  lump  sum  settlement. 

The  reasoning  of  the  decisions  already  cited  requires  us 
to  hold  that  the  Industrial  Commission  rightly  held  that  it 
had  jurisdiction  to  review  this  lump  sum  settlement  and 
modify  its  award  as  to  the  applicant  on  the  ground  that 
the  injury  had  recurred  and  increased.  No  question  seems 
to  be  raised  as  to  the  judgment  of  the  Industrial  Commis- 
sion in  favor  of  applicant  being  proper  and  in  accord  with 
the  facts  as  presented  on  the  rehearing,  if  the  Industrial 
Commission  had  jurisdiction  to  hear  the  matter.  Under 
the  holding  of  this  court,  however,  there  is  nothing  in  the 
statute  authorizing  a  judgment  in  the  circuit  court,  as  shown 
in  this  record,  directing  the  payment  of  the  amount  of  the 
award  and  ordering  execution  to  issue.  Baum  v.  Indus- 
trial Com.  288  111.  516;  Otis  Elevator  Co.  v.  Industrial 
Com.  288  id.  396. 
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The  judgment  of  the  circuit  court  must  therefore  be 
reversed  and  the  cause  remanded,  with  directions  to  the  cir- 
cuit court  to  enter  an  order  confirming  the  decision  of  the 
Industrial  Commission. 

Reversed  (ind  remanded,  with  directions. 


(No.  13063. — ^Judgment  affirmed.) 

John  R.  Montgomery  et  al.  Appellants,  vs.  The  Dime 
Savings  and  Trust  Company  et  al.  Appellees. 

Qpinion  filed  December  77,  i^i^. 

Solicitors'  fees — solicitors*  fees  are  allowed  to  parties  and  not 
to  the  solicitors.  Where  solicitors'  fees  are  allowed,  whether  by 
statute  or  otherwise,  the  allowance  can  be  made  only  to  the  party 
or  parties  to  the  litigation  and  not  to  the  solicitors  performing 
the  services. 

Carter,  J.,  dissenting. 

Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict ; — ^heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Peoria  county;  the  Hon.  T.  N.  Green,  Judge,  presiding. 

Irving  Herriott,  (John  R.  Montgomery,  of  coun- 
sel,) for  appellants. 

Cameron  &  Cameron,  (Amert  M.  Kai^es,  of  coun- 
sel,) for  appellees. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Julia  Ballance  Watson,  Virginia  Ballance  Starke,  Myrtle 
Ballance  Towar,  Lillian  Ballance  Sheridan,  Joseph  Ballance 
Remer  and  Florence  Ballance  Stevens  were  defendants  to 
a  bill  filed  in  the  circuit  court  of  Peoria  county  by  the  Dime 
Savings  and  Trust  Company  and  Leslie  Robinson,  praying 
for  a  construction  of  the  last  will  and  testament  of  John 
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Green  Ballance,  deceased.  From  an  adverse  decree  they 
appealed  to  this  court  and  the  decree  was  affirmed.  (Dime 
Savings  and  Trust  Co.  v.  Watson,  254  111.  419.)  They 
were  represented  in  tlie  circuit  court  and  on  their  appeal 
by  E.  E.  Watson  and  the  appellants,  Montgomery,  Hart  & 
Smith,  as  their  solicitors  and  counsel,  and  all  of  them,  in- 
cluding the  attorneys,  filed  their  petition  in  this  case  in  the 
probate  court  of  Peoria  county  against  the  executors,  asking 
that  court  to  direct  payment  from  the  estate  of  the  costs, 
expenses  and  solicitors'  fees  incurred  and  earned  in  the 
prosecution  of  the  appeal.  The  petition  alleged  that  the 
meaning  of  the  will  was  exceedingly  doubtful  and  the  de- 
termination thereof  involved  difficult  and  technical  ques- 
tions; that  in  order  to  perfect  title  to  the  real  estate  the 
appeal  to  this  court  was  necessary;  that  an  allowance  was 
made  to  the  defendants  in  the  circuit  court  up  to  the  time 
of  the  decree  of  that  court,  which  allowance  was  paid,  but 
that  such  payment  did  not  include  any  of  the  costs,  expenses 
or  attorney's  fees  incurred  in  connection  with  the  appeal. 
The  executors,  the  Dime  Savings  and  Trust  Company  and 
Leslie  Robinson,  filed  their  motion  to  strike  the  petition 
from  the  files,  and  the  motion  was  sustained  by  the  pro- 
bate court  and  the  petition  was  stricken  from  the  files.  All 
of  the  petitioners  except  Montgomery,  Hart  &  Smith  ac- 
quiesced in  the  order,  but  Montgomery,  Hart  &  Smith  ap- 
pealed to  the  circuit  court,  where  a  motion  was  again  made 
by  the  executors  to  strike  the  petition  from  the  files  of  that 
court.  The  motion  was  sustained  and  the  petition  stricken 
from  the  files.  From  that  order  tlie  attorneys,  Montgomery, 
Hart  &  Smith,  prosecuted  a  further  appeal  to  the  Appel- 
late Court  for  the  Second  District.  The  order  was  affirmed 
by  the  Appellate  Court  and  a  certificate  of  importance  was 
granted  and  an  appeal  to  this  court. 

The  reason  alleged  for  an  allowance  of  the  expenses  in- 
curred in  the  appeal  was,  that  there  was  such  ambiguity  in 
the  language  of  the  testator,  John  Green  Ballance,  as  to  jus- 
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tify  an  application  to  a  court  of  equity  for  the  construction 
of  the  will  and  such  doubt  and  uncertainty  that  an  appeal 
to  this  court  was  justified,  and  it  was  claimed  that  under 
such  conditions  expenses  of  the  litigation  should  be  borne 
by  the  estate.  Whether  the  case  was  of  such  a  nature  that 
the  expenses  of  the  appellants  in  the  prosecution  of  the  ap- 
peal should  be  paid  by  the  estate  or  not,  the  right,  if  it 
existed,  was  the  right  of  the  parties  and  not  of  the  so- 
licitors employed  by  them.  If  there  was  a  right  it  was  a 
right  of  the  parties  incurring  the  expenses  to  reimbursement. 
Where  there  is  a  statute  providing  for  an  allowance  of  solic- 
itors' fees,  the  allowance  can  only  be  made  to  the  party  to 
the  litigation  and  not  to  the  solicitor  performing  the  ser- 
vices. In  a  €uit  by  a  wife  for  separate  maintenance  the 
statute  authorizes  the  court  to  make  an  allowance  to  enable 
her  to  prosecute  her  suit,  but  an  application  for  such  an 
allowance  must  be  in  her  name  and  made  to  her  and  not  to 
her  solicitor.  The  allowance  is  designed  to  meet  all  just 
and  reasonable  expenses  which  the  wife  may  incur,  includ- 
ing solicitors'  fees,  but  an  order  for  payment  to  the  solicitor 
is  not  warranted  by  the  statute  or  any  rule  of  law  or  equity. 
(Anderson  v.  Steger,  173  111.  112.)  The  same  rule  applies 
with  equal  force  to  a  claim  for  an  allowance  where  there 
is  no  statute. 

The  petition  showed  no  cause  of  action  in  the  solicitors 
against  the  estate  of  Ballance,  and  the  parties  who  had  the 
right,  if  any  existed,  being  satisfied  with  the  order  of  the 
probate  court,  the  circuit  court  did  not  err  in  striking  the 
petition  from  the  files. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Carter,  dissenting. 

Mr.  Justice  Stone  took  no  part  in  this  decision. 
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(No.  129 1 1. — ^Reversed  and  remanded.) 

The  Peopi^e  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs,  Louis  Kohn,  Plaintiff  in  Error. 

Opinion  filed  December  17, 1919- 

1.  Criminal  law — what  necessary  io  sustain  a  conviction  for 
receiving  stolen  property.  To  sustain  a  conviction  for  receiving 
stolen  property  described  in  the  indictment,  it  must  be  shown  that 
the  defendant  knew  when  he  received  it  that  such  property  was 
stolen;  and  while  proof  of  actual  or  direct  knowledge  is  not  re- 
quired, yet  facts  and  circumstances  must  be  proved  sufficient  to 
create  in  the  mind  of  the  accused  a  belief  that  the  property  was 
stolen. 

2.  Same — when  property  other  than  that  described  in  indictment 
is  not  admissible.  On  the  trial  of  a  person  cJferged  with  receiv- 
ing certain  stolen  property  specifically  described  in  the  indictment, 
other  property  turned  over  by  the  defendant  to  the  police  but  which 
is  not  described  in  the  indictment  or  shown  to  have  been  stolen 
property  cannot  be  introduced  in  evidence,  and  should  not  be  per- 
mitted to  be  on  exhibition  during  the  trial  or  be  made  the  subject 
of  comment  in  the  argument  of  the  prosecuting  attorney  for  the 
purpose  of  prejudicing  the  defendant  in  the  minds  of  the  jury. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county ; 
the  Hon.  Robert  E.  Crowe,  Judge,  presiding. 

George  W.  McGurn,  Maurice  I.  Green,  and  Fred- 
erick A.  Brown,  (L.  B.  Melnick,  of  counsel,)  for  plain- 
tiff in  error. 

Edward  J.  Brundage,  Attorney  General,  Maclay 
HoYNE,  State's  Attorney,  A1.BERT  D.  Rodenberg,  Edward 
E.  Wilson,  and  John  K.  Murphy,  for  the  People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Louis  Kohn,  with  others,  was  indicted  in  Cook  county 
for  receiving  stolen  property  for  his  own  gain  and  to  pre- 
vent the  owner  from  again  possessing  his  property.  The 
property  described  in  the  indictment  was  one  chain  of  the 
value  of  $400,  one  watch  of  the  value  of  $600,  one  pendant 
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of  the  value  of  $150,  one  pair  of  cuff  buttons  of  the  value 
of  $150,  two  studs  of  the  value  of  $500  each,  one  ring  of 
the  value  of  $250,  one  watch  of  the  value  of  $125  and  one 
chain  of  the  value  of  $50,  the  personal  property  and  goods 
of  George  M.  Reynolds.  The  Reynolds  residence  was  bur- 
glarized and  the  property  described  in  the  indictment  stolen 
therefrom.  The  watch  and  platinum  chain  were  the  only 
jewelry  stolen  from  the  Reynolds  residence  which  was  found 
in  the  possession  of  defendant.  He  was  engaged  in  the 
jewelry  and  watch  business  in  the  Heyworth  building,  in 
the  city  of  Chicago.  The  burglary  of  the  Reynolds  resi- 
dence occurred  the  night  of  January  5,  191 7.  The  watch 
was  an  expensive  make,  shown  by  the  proof  to  be  worth 
$600.  On  the  back  of  the  case  it  had  the  initials  G.  M.  R. 
The  platinum  chain,  according  to  the  proof,  was  worth  $500. 
Harry  W.  Jones  testified  he  was  an  investigator  for  the 
bank  of  which  George  M.  Reynolds  was  president  and  after 
the  burglary  of  the  Reynolds  residence  he  was  requested  to 
make  an  investigation.  He  testified  he  located  the  watch 
January  18,  1917,  at  the  place  of  business  of  the  Art*Watch 
Case  Company ;  that  on  the  same  day,  two  hours  later,  he 
had  a  talk  with  defendant  in  his  place  of  business;  that 
police  officer  DeMar  was  with  him  at  the  time.  Witness 
asked  defendant  if  he  had  in  his  possession  a  watch  of 
the  make  of  Reynolds'  watch,  which  he  had  sent  out  to 
have  the  initials  G.  M.  R.  removed,  and  defendant  said  no. 
Witness  told  him  he  had  information  that  defendant  had 
the  watch.  Defendant  replied  his  information  was  wrong. 
Witness  left  defendant's  place  of  busipess  about  ten  min- 
utes, and  when  he  returned  told  defendant  he  had  located 
the  watch  with  the  Art  Watch  Case  Company.  Defend- 
ant said,  "It  is  there  all  right,"  and  went  with  witness  and 
policeman  DeMar  to  the  Art  Watch  Case  Company,  where 
a  man  turned  over  to  defendant  two  watch  cases,  one  of 
them  the  Reynolds  watch.  In  reply  to  a  question  by  De- 
Mar defendant  said  that  was  all  he  had.    DeMar  asked  him 
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where  he  got  the  cases,  and  he  said  a  man  brought  them 
to  him;  that  he  had  met  the  man  two  or  three  weeks  be- 
fore at  a  party  but  did  not  know  his  name;  that  the  man 
kept  a  pawnshop  on  Clark  street,  near  Division.  DeMar 
asked  him  if  he  knew  him  by  the  name  of  Red  Fries,  and 
he  said  maybe  that  was  his  name.  Defendant  went  to  his 
safe,  got  two  watch  movements  and  put  them  in  the  cases. 
DeMar  took  the  defendant  to  the  Hudson  avenue  police  sta- 
tion and  witness  accompanied  them.  At  the  station  DeMar 
asked  defendant  if  he  could  get  the  name  of  the  person  he 
got  the  property  from,  and  defendant  called  somebody  up 
on  the  telephone.  The  next  morning  about  ten  o'clock  wit- 
ness and  DeMar  went  to  defendant's  place  of  business -and 
he  then  turned  over  a  watch  and  some  diamonds  and  said 
that  was  all  the  stuff  he  had.  The  diamonds  were  unset. 
The  witness  testified  the  first  day  he  was  at  defendant's 
place  of  business  he  got  the  watch  and  the  second  day  the 
platinum  chain  and  several  other  articles  of  jewelry. 

J.  E.  Silverman  testified  the  residence  of  his  family  was 
burglafized  December,  1916,  and  his  watch  and  his  brother's 
watch  stolen.  He  identified  one  of  the  watches  received 
from  defendant  as  his. 

George  DeMar  testified  he  went  with  Jones  to  defend- 
ant's place  of  business  and  asked  him  if  he  repaired  watches 
or  if  he  handled  watches  that  were  given  to  him  to  have 
initials  taken  oflF.  To  both  questions  defendant  answered 
that  he  did  not.  Witness  asked  him  if  he  had  a  watch  (de- 
scribing the  make)  with  the  initials  G.  M.  R.  on  it,  and  he 
said  no.  Jones  then  went  out,  and  witness  told  defendant 
he  had  information  defendant  had  been  handling  jewelry 
that  had  been  stolen  in  the  "gold  coast"  burglary,  and  he 
said  he  had  not.  Jones  came  back  and  told  defendant  he 
had  located  the  watch  and  where.  Defendant  said,  "Yes, 
that  is  the  watch."  The  three  of  them  then  went  to  the  Art 
Watch  Case  Company  and  were  told  by  a  man  there,  named 
Reickert,  defendant  had  brought  in  two  watches  to  have  the 
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initials  removed.  Reickert  gave  the  watches  to  Kohn  in 
envelopes  with  Kohn's  business  printed  on  them.  The.  in- 
itials G.  M.  R.  were  on  the  back  of  one  of  them  and  H.  S.  S. 
on  the  back  of  the  other.  Witness  asked  defendant  where 
he  got  the  watches,  and  he  said  a  fellow  left  them  there. 
The  three  then  went  back  to  defendant's  place  of  business 
and  the  defendant  got  the  movements  out  of  his  safe  and 
put  them  in  the  cases.  He  said  he  met  the  man  he  got 
them  from  a  short  time  before  at  a  friend's  house;  that 
the  man  ran  a  pawnshop  on  Clark  street,  near  Division,  and 
he  thotight  his  name  was  Julius  Friedlander.  Witness  took 
defendant  to  the  police  station  and  on  the  way  he  told  de- 
fendant he  was  in  a  bad  fix;  that  the  papers  were  full  of 
the  gold  coast  burglary  and  contained  a  description  of  the 
watch.  He  asked  the  defendant  why  he  did  not  notify  the 
police  when  Friedlander  brought  him  the  watch  with  the 
initials  G.  M.  R.  on  it.  Defendant  said  he  was  no  police- 
man. At  the  station  the  police  officer  in  charge  asked  the 
defendant  if  he  had  some  more  stuff,  and  he  replied  he  had 
another  watch  and  some  unset  stones.  When  asked  where 
Friedlander  was  defendant  said  he  did  not  know  but  would 
call  up  a  friend  and  get  his  number.  He  called  up  some- 
one and  gave  Friedlander's  address.  Defendant  said  if  they 
would  let  him  go  he  would  meet  them  at  his  office  the  next 
morning.  The  next  morning  witness  and  Jones  went  to  de- 
fendant's office.  He  gave  them  another  watch  and  some  un- 
set diamonds  and  said  that  was  all  he  got  from  Friedlander. 
Defendant  appears  to  have  been  taken  back  to  the  police  sta- 
tion, and  the  witness  testified  he  brought  Friedlander  into 
his  presence.  Friedlander  told  defendant  to  turn  over  all 
the  jewelry  he  got  from  him;  that  he  had  told  the  police 
all.  Witness  told  defendant  that  Friedlander  said  he  (de- 
fendant) had  two  small  bar  pins,  a  large  diamond-set  bar 
pin,  a  coral  pendant,  a  pearl  platinum  chain,  a  gold  pencil 
and  a  diamond  lavalliere  pendant.  Policeman  Cullen,  Jones 
and  defendant  went  out  and  came  back  in  the  afternoon 
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with  the  bar  pins,  lavalliere,  gold  pencil,  some  diamonds,  a 
platinum  chain  and  another  watch.  Defendant  said  he  paid 
Friedlander  for  jewelry  in  checks.  There  were  two  pack- 
ages of  five  diamonds  each  and  one  of  fifteen  diamonds. 
Defendant  said  some  of  them  were  his  and  some  he  got 
from  Friedlander. 

Policeman  CuUen  testified  he  went  with  defendant  on 
January  19  to  certain  jewelry  houses;  that  defendant  said 
he  would  take  him  there  to  get  some  jewelry ;  that  defend- 
ant got  the  lavalliere,  two  bar  pins  and  two  watches,  which 
he  turned  over  to  the  witness ;  that  he  also  got  a  piece  of 
coral  and  some  diamonds  in  an  envelope.  The  witness 
turned  all  the  jewelry  over  to  the  officer  in  charge  at  the 
police  station  and  it  was  exhibited  at  the  trial. 

On  behalf  of  the  defense  Ernest  Mueller,  police  lieuten- 
ant in  charge  of  the  Hudson  avenue  station,  testified  he  had 
a  conversation  with  defendant  when  he  was  first  brought 
to  the  station  about  where  he  got  the  jewelry.  He  said  that 
he  got  it  from  Friedlander,  who  had  often  left  jewelry 
with  him  to  be  repaired,  and  said  he  had  more  property 
which  he  got  from  Friedlander  and  that  he  would  come 
down  the  next  morning  to  return  the  other  property ;  that 
he  came  down  the  next  morning  for  the  purpose  of  going 
down  to  his  place  of  business  and  getting  more  property 
he  had  received  from  Friedlander ;  that  witness  sent  police- 
man Cullen  with  him  to  take  possession  of  the  property. 

Herman  Kohn,  brother  of  defendant,  who  stayed  in  his 
place  of  business,  testified  he  was  present  when  the  conver- 
sation occurred  there,  testified  to  by  Jones  and  DeMar;  that 
DeMar  asked  defendant  if  he  had  a  certain  watch  that  rings 
and  he  said  he  had  not;  that  he  had  a  watch  in  for  repair 
that  was  at  the  case  maker's,  and  if  they  wanted  to  see 
it  he  would  go  down  and  show  it  to  them;  that  they  left 
and  returned  in  a  few  minutes,  and  one  of  them  asked  de- 
fendant if  he  had  the  address  of  the  man  who  left  the  watch 
which  they  had  brought  in ;  that  he  said  he  would  get  it  as 
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soon  as  he  put  the  movement  in  the  case;  that  he  looked 
up  in  his  files  the  address  of  Friedlander  and  gave  it  to 
them;  that  when  he  did  so  DeMar  called  up  someone  on 
the  telephone  and  told  him  to  get  Friedlander  at  the  address 
he  gave  them. 

Defendant  in  his  own  behalf  testified  that  when  Jones 
and  DeMar  came  to  his  place  of  business  January  i8  and 
asked  if  he  had  a  watch  of  a  certain  make,  describing  the 
Reynolds  watch,  he  told  them  he  was  not  sure;  that  he 
thought  he  had  one  something  like  it  at  the  case  maker's  for 
repairs,  which  was  left  by  somebody,  and  if  they  wanted  to 
he  would  go  with  them  to  look  at  it  to  see  if  it  was  what 
they  were  looking  for.  They  went  to  the  case  maker's  and 
got  the  case  and  DeMar  said  it  was  the  watch  they  were 
looking  for,  and  defendant  took  it  to  his  place  of  business, 
put  the  works  in  it  and  gave  it  to  DeMar.  DeMar  asked 
witness  who  left  it  with  him,  and  defendant  told  him  it 
was  Julius  Friedlander  and  gave  his  address,  saying  he  con- 
ducted or  had  conducted  a  pawnshop  on  Division  and  Clark 
streets.  DeMar  called  up  someone  by  telephone,  gave  them 
the  address  of  Friedlander  and  told  them  to  go  and  get  him. 
DeMar  then  took  defendant  to  the  police  station.  DeMar 
did  not  say  to  defendant  he  was  in  a  bad  fix  and  that  he 
should  have  known  about  the  gold  coast  burglary  from  the 
newspapers.  He  testified  that  at  the  police  station  he  told 
officer  Mueller  he  got  the  watch  from  Friedlander;  that 
he  thought  ther?  were  more  things  he  bought  from  Friend- 
lander  on  consignment,  and  that  he  would  come  down  the 
next  morning  and  show  the  officer  whatever  he  could  find ; 
that  next  morning  at  ten  o'clock  DeMar  and  Jones  came  to 
his  place  of  business  and  he  handed  them  a  few  things  he 
had  bought  from  Friedlander,  and  there  were  a  few  other 
articles  he  had  sold  or  given  out  on  consignment  to  other 
people;  that  he  would  go  with  them  and  look  them  up  if 
they  wanted  him  to.  Policeman  Cullent  went  with  him  and 
he  got  back  the  Reynolds  chain  and  the  other  jewelry  men- 
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tioned  by  CuUen  in  his  testimony.  They  also  went  to  the 
bank  and  defendant  got  the  canceled  checks  he  had  given 
Friedlander  and  turned  them  over  to  the  police.  Defend- 
ant testified  he  was  never  confronted  with  Friedlander  at 
the  police  station,  and  Friedlander  never  said  to  him  he 
might  as  well  turn  over  all  the  jewelry  he  (defendant)  got 
from  him.  He  nevef  tried  at  any  time  to  conceal  the  prop- 
erty which  he  turned  over  to  the  police.  He  testified  he 
knew  Friedlander  as  a  dealer  in  diamonds  and  jewelry  and 
had  purchased  goods  from  him  for  about  a  year.  He  tes- 
tified he  received  the  watch  from  Friedlander  January  15 
and  at  the  same  time  received  anotlier  watch  known  as  the 
Silverman  watch ;  that  both  were  left  with  him  to  get  an 
estimate  of  the  cost  of  removing  the  initials  on  them,  and 
that  he  took  them  to  the  Art  Watch  Case  Company  for  that 
purpose  and  was  told  they  would  give  him  an  estimate  the 
next  time  he  came  in. 

Fred  Reickert,  of  the  Art  Watch  Case  Company,  cor- 
roborated the  statement  that  the  watches  were  brought  for 
the  purpose  of  getting  an  estimate  of  the  cost  of  removing 
the  initials  and  that  he  communicated  with  Spaulding  &  Co. 
for  tliat  information. 

James  M.  Becker  testified  he  had  been  in  the  jewelry 
business  practically  all  his  life,  and  that  it  was  a  frequent 
thing  for  him  to  remove  initials  from  watches. 

Ten  witnesses,  including  merchants,  professional  men 
and  clerks,  testified  to  the  good  reputation'of  defendant  as 
a  law-abiding  citizen,  prior  to  his  indictment. 

The  errors  argued  in  the  briefs  are,  that  the  court  im- 
properly admitted  evidence  with  reference  to  the  Silverman 
watches  and  the  other  jewelry  which  were  no  part  of  the 
property  described  in  the  indictment  as  having  been  stolen 
from  the  Reynolds  house;  that  the  opening  statement  and 
closing  argument  of  the  State's  attorney  were  improper, 
erroneous,  prejudicial  and  tended  to  inflame  the  passions  of 
the  jury ;  that  the  court  erred  in  refusing  two  instructions 
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and  modifying  one  asked  by  plaintiff  in  error,  and  that  the 
evidence  was  insufficient  to  warrant  the  verdict  of  guilty. 
Plaintiff  in  error  objected  to  the  testimony  of  Silver- 
man about  the  burglary  of  his  house  in  December  and  the 
larceny  therefrom  of  two  watches,  one  of  which  was  his 
and  was  found  in  the  possession  of  plaintiff  in  error  and 
identified  by  the  witness  at  the  trial.  At  the  conclusion  of 
Silverman's  testimony  plaintiff  in  error  moved  to  strike  it 
out,  but  the  motion  was  denied.  Plaintiff  in  error  also  ob- 
jected to  the  exhibition  of  and  testimony  about  other  jew- 
elry than  that  described  in  the  indictment  as  stolen  from 
the  Reynolds  residence.  We  do  not  understand  from  the 
testimony  that  there  was  any  proof  made  that  any  of  the 
jewelry  except  the  Reynolds  watch  and  chain  and  the  Silver- 
man watch  was  stolen  property.  It  was  obtained  from  the 
plaintiff  in  error  and  he  received  it  from  Friedlander.  Some 
portions  of  the  testimony  of  witnesses  relating  to  other  than 
the  Reynolds  jewelry  were  struck  out  by  the  court  as  the 
testimony  progressed  and  the  jury  instructed  to  disregard  it. 
The  prosecution  also  offered  to  introduce  in  evidence  the 
two  Silverman  watches  and  other  jewelry  than  that  stolen 
from  the  Reynolds  residence,  to  which  plaintiff  in  error  ob- 
jected. The  court  announced  he  would  pass  on  that  later. 
After  a  lengthy  discussion  between  court  and  counsel  the 
prosecution  withdrew  the  offer  in  evidence  of  any  jewelry 
except  the  Reynolds  watch  and  chain.  At  the  conclusion  of 
all  the  evidence  the  court  announced  that  the  objection  to 
"what  was  referred  to  as  the  Silverman  watches  is  sustained 
and  they  will  be  excluded  from  evidence,"  and  the  jury  were 
instructed  to  disregard  that  testimony.  The  State's  attor- 
ney in  his  opening  statement  to  the  jury  said  that  he  would 
prove  that  in  addition  to  the  Reynolds  burglary  the  police 
investigated  the  burglary  of  a  house  on  Astor  street  and 
the  Silverman  home.  On  objection  by  counsel  for  defend- 
ant the  court  suggested  that  the  State's  attorney  had  at  that 
time  better  not  go  into  that.     In  his  closing  argument  the 
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State's  attorney  said  that  in  addition  to  the  Reynolds  watch 
and  chain  found  in  plaintiff  in  error's  possession  there  was 
found  the  other  jewelry,  the  proceeds  of  burglary;  that 
when  the  Officer  caught  him  red-handed  with  the  goods  the 
plaintiff  in  error  turned  over  another  stolen  watch  at  the 
same  time.  The  State's  attorney's  closing  argument  was  in 
part  based  on  the  theory  that  stolen  jewelry  other  than  the 
Reynolds  watch  and  chain  was  in  the  possession  of  plain- 
tiff in  error  and  he  was  a  "fence"  for  burglars  and  thieves.. 
He  charged  that  defendant's  place  of  business  was  a  place 
for  thieves  to  meet,  receive  and  dispose  of  stolen  property. 
He  said  in  his  argument  that  while  our  boys  were  called  to 
the  colors,  defendant,  twenty-nine  years  of  age,  was  dealing 
with  Red  Fries.  This  was  unfair,  for  the  reason  that  de- 
fendant had  no  opportunity  to  explain  or  give  any  excuse,  if 
he  had  any,  why  he  was  not  in  the  army.  Objections  were 
sustained  to  parts  of  that  line  of  argument.  Except  the 
Revnolds  watch  and  chain  arid  Silverman  watch  there  was 
no  proof  that  any  of  the  jewelry  turned  over  to  the  police 
by  plaintiff  in  error  was  stolen  property,  but  testimony  con- 
cerning the  same  was  evidently  permitted  upon  the  ground 
that  it  was  stolen  property,  and  it  plainly  was  so  regarded 
and  treated  by  the  police  and  State's  attorney  and  was  well 
calculated  to  so  impress  the  jury.  We  can  see  no  possible 
legitimate  theory  on  which  the  State's  attorney  should  ex- 
hibit it  at  the  trial  and  seek  to  offer  it  in  evidence.  It  was 
not  received  in  evidence,  and  the  court  at  the  close  of  all 
the  evidence  excluded  "what  was  referred  to  as  the  Silver- 
man watches"  and  announced  "they"  were  excluded  from 
the  evidence. 

Plaintiff  in  error  was  tried  for  the  specific  crime  of  re- 
ceiving for  his  own  gain,  and  to  prevent  the  owner  from 
again  possessing  it,  certain  property  described,  belonging  to 
George  M.  Reynolds.  To  sustain  a  conviction  on  such  a 
charge  it  is  necessary  to  prove  tlie  accused  knew  the  goods 
had  been  stolen  when  he  received  them.     Proof  of  actual 
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or  direct  knowledge  is  not  required,  but  facts  and  circum- 
stances must  be  proved  sufficient  to  create  in  the  mind  of 
the  accused  a  belief  that  the  goods  were  stolen.  {Colin y. 
People,  197  111.  482 ;  People  v.  Israel,  240  id.  375.)'  It  was 
held  in  Lipsey  v.  People,  227  111.  364,  that  as  tending  to 
show  guilty  knowledge  it  is  competent,  within  certain  rules, 
to  show  the  accused  had  on  former  occasions  received  prop- 
erty through  the  same  channels,  but  the  property  received 
must  have  been  stolen  property.  Here  much  of  the  prop- 
erty exhibited  at  the  trial  and  offered  to.be  introduced  in 
evidence  and  testified  about  by  the  witnesses  as  having  been 
turned  over  to  the  police  by  plaintiff  in  error  was  not  even 
shown  to  have  been  stolen  property.  The  general  rule  is 
that  in  a  criminal  prosecution  of  one  on  a  specific  charge 
it  is  not  competent  to  admit  evidence  of  his  .commission 
of  another  and  distinct  Offense.  {Farris  v.  People,  129  111. 
521.)  But  there  is  an  exception  to  that  rule  in  certain  cases, 
where  giiilty  knowledge  or  a  particular  intention  is  neces- 
sary to  be  proved  to  establish  the  offense  charged.  Where 
the  evidence  tends  to  prove  the  charge  in  the  indictment, 
the  mere  fact  that  it  may  also  tend  to  prove  another  crime 
does  not  make  it  incompetent,  but  if  it  only  tends  to  prove 
the  accused  committed  another  crime  and  it  is  therefore 
probable  he  committed  the  crime  charged  in  the  indict- 
ment the  evidence  is  inadmissible.  Williafus  v.  People,  166 
111.  132. 

We  cannot  escape  the  conviction  that  in  view  of  the 
chardcter  of  some  of  the  evidence  and  statements  and  argu- 
ment of  the  State's  attorney  plaintiff  in  error  did  not  have 
a  fair  trial  on  the  charge  in  the  indictment,  and  this  was 
not  cured  by  the  court's  ruling  in  striking  out  some  of  the 
evidence.  We  express  no  opinion  on  the  sufficiency  of  the 
competent  evidence  further  than  to  sayVe  do  not  think  this 
case  is  in  the  class  of  cases  where  the  proof  of  guilt  is  so 
conclusive  that  the  errors  do  not  justify  a  reversal. 

The  judgment  is  reversed  and  the  cause  remanded. 
,  Reversed  and  remanded. 
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(No.  12882. — Reversed  and  remanded.) 
The  Juergens  Bros.  Company,  Plaintiff  in  Error,  vs.  The 
Industriai.  Commission  et  aL — (Fred  Kaage,  Defend- 
ant in  Error.) 

Opinion  filed  December  17,  ipip. 

1.  Workmen's  compensation — the  Compensation  act  should  be 
given  practical  construction.  The  application  of  the  Compensation 
act  should  not  be  made  to  depend  upon  fine-spun  theories  based 
upon  scientific  technicalities  but  the  act  should  be  given  a  practical 
construction  and  application. 

2.  Same — when  injury  to  eye  results  practically  in  loss  of  its 
use.  Where  an  employee  by  an  injury  to  one  eye  loses  all  practical 
use  of  it  except  by  the  use  of  lenses  giving  him  normal  vision  at 
fixed  distances,  the  injury  amounts,  in  effect,  to  loss  of  sight  of  the 
eye,  notwithstanding  the  possibility  that  he  might  to  a  certain  ex- 
tent recover  the  sight  of  that  eye  if  the  sight  of  the  other  eye  should 
be  destroyed.     . 

3.  Same — the  circuit  court  cannot  direct  payment  of  award  and 
order  execution.  The  only  authority  which  the  circuit  court  has 
on  review  of  an  award  by  certiorari  is  to  confirm  the  findings  and 
award  of  the  Industrial  Commission  or  to  set  aside  the  same  and 
enter  such  a  decision  as  is  justified  by  law  or  remand  the  cause  to 
the  commission  for  further  proceedings ;  and  said  court  cannot  en- 
ter judgment  and  order  execution,  as  the  employee  is  fully  protected 
by  the  bond  required  of  the  employer  on  the  petition  for  review. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

F.  J.  Canty,  and  J.  C.  M.  Cww,  for  plaintiff  in  error. 

ME1.VILLE  R.  Thomson,  for  defendant  in  error. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  court: 

The  circuit  court  of  Cook  county  confirmed  the  award 
of  the  Industrial  Commission.  The  record  shows  that  the 
plaintiff  in  error  and  Fred  Kaage,  defendant  in  error,  were 
on  May  15,  191 7,  at  the  time  of  the  accident,  working  under 
and  subject  to  the  provisions  of  the  Workmen's  Compensa- 
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tion  act  as  it  existed  at  that  time,  and  that  the  accident 
arose  out  of  and  in  the  course  of  the  employment  of  Kaage. 
The  average  weekly  wage  of  Kaage  at  the  time  of  the  ac- 
cident was  $2 1 .  There  is  no  claim  for  medical,  surgical  or 
hospital  services,  and  all  payments  for  the  period  of  tem- 
porary total  incapacity  have  been  paid. 

On  the  date  of  the  accident  defendant  in  error,  Kaage, 
while  setting  knives  on  a  beveling  machine,  was  struck  in 
the  eye  by  a  small  piece  of  steel.  At  first  the  injury  caused 
.him  but  little  pain  and  he  paid  little  attention  to  it.  Sev- 
eral weeks  afterward  he  noticed  that  the  sight  of  the  injured 
eye  was  failing.  He  then  secured  glasses,  which  gave  him 
but  temporary  relief.  By  agreement  between  the  plaintiff 
in  error  artd  Kaage  the  services  of  a  surgeon  were  secured 
for  the  purpose  of  performing  an  operation  to  remove  a 
cataract,  apparently  caused  by  the  injury.  In  order  to  re- 
move the  cataract  it  was  necessary  to  penetrate  the  cornea 
and  iris  and  remove  the  lens  from  the  eye.  The  piece  of 
steel  was  removed  from  the  eye  by  the  same  operation.  The 
medical  testimony  taken  before  the  arbitrator  and  Industrial 
Commission  on  review  showed  that  it  was  impossible  to 
bring  the  vision  of  the  injured  eye  to  harmonize  with  the 
other  eye,  the  vision  of  which  was  normal ;  that  lenses  can 
be  secured  whereby  defendant  in  error  may  see  distinctly 
at  the  fixed  focal  distance  of  such  lenses,  but  in  order  to 
see  objects  at  a  different  focal  distance  with  the  injured 
eye  it  will  be  necessary  to  use  a  different  lens  with  the  re- 
quired focal  capacity.  In  other  words,  the  sight  of  the  in- 
jured eye  is  impaired  to  the  extent  that  the  defendant  in 
error  has  lost  the  power  of  accommodation.  Normal  vision 
at  certain  distances  may  be  had  with  glasses  proper  for  such 
distances.  The  record  contains  testimony  tending  to  show 
an  estimated  loss  of  three-fourths  of  a  normal  eye  with  such 
lenses.  Kaage,  since  the  recovery  from  temporary  disabil- 
ity, has  been  able  to  and  has  earned  wages  equal  to  his  earn- 
ings prior  to  the  accident  by  use  of  his  normal  eye. 
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The  arbitrator  made  a  finding  in  which  he  awarded 
Kaage  $10.50  for  a  period  of  100  w^eeks  under  the  spe- 
cific schedule  of  the  Compensation  act  for  the  loss  of  sight 
of  his  right  eye.  On  a  hearing  the  Industrial  Commission 
ordered  that  the  award  of  the  arbitrator  be  approved  and 
confirmed  and  that  it  stand  as  the  decision  of  the  commis- 
sion. The  circuit  court  confirmed  the  order  of  the  Indus- 
trial Commission  and  entered  judgment  against  the  plaintiflF 
in  error  for  the  sum  then  due,  to-wit,  $735,  and  ordered 
execution  to  issue  therefor  and  for  future  installments  as. 
they  severally  come  due. 

Paragraph  (e)  of  section  8  of  the  Workmen's  Compen- 
sation act  as  amended  in  191 5  provides:  "In  addition  to 
compensation  during  the  period  of  temporary  total  incapac- 
ity for  work  resulting  from  such  injury,  *  *  *  for  the 
loss  of  the  sight  of  an  eye  fifty  percentum  of  the  average 
weekly  wage  during  100  weeks." 

It  is  contended  by  plaintiff  in  error  that  Kaage  has  not 
suffered  a  total  loss  of  vision  but  has  only  lost  the  power 
of  accommodation,  which  by  the  use  of  glasses  he  may  re- 
gain. The  evidence  shows  that  with  the  use  of  correcting 
glasses  or  lenses  the  applicant  can  see  clearly  with  the  in- 
jured eye  at  a  fixed  distance.  Such  distance  depends  upon 
the  character  of  the  lenses  or  correcting  glasses  used.  In 
other  words,  while  with  certain  correcting  glasses  he  can 
see  clearly  at  fifteen  feet,  yet  to  see  clearly  at  ten  feet  or 
at  twenty  feet  he  would  require  other  lenses.  The  evidence 
also  tends  to  show  that  as  a  result  of  the  accident  Kaage 
cannot  use  both  eyes  in  conjunction, — that  is,  he  has  no 
practical  use  of  the  injured  eye  so  long  as  he  uses  the  nor- 
mal eye  but  may  have  use  of  the  injured  member  by  the 
use  of  correcting  lenses  at  fixed  distances  when  the  normal 
eye  is  closed. 

Plaintiff  in  error  contends  that  should  Kaage  lose  the 
sight  of  his  good  eye  he  could  by  the  use  of  lenses  gain 
the  use  of  the  injured  eye,  and  therefore  he  has  not  lost 
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the  sight  of  the  injured  member.  The  question  before  this 
court  is  whether  or  not  this  man  has  for  all  practical  uses 
and  purposes  lost  his  eye.  The  application  of  laws  of  this 
character  should  not  be  made  to  depend  upon  fine-spun 
theories  based  upon  scientific  technicalities,  but  such  laws 
should  be  given  a  practical  construction  and  application. 
For  all  practical  purposes  when  a  person  has  lost  the  sight 
of  an  eye  he  has  lost  the  eye,  and  to  say  that  the  statute 
providing  compensation  for  the  loss  of  the  sight  of  an  eye 
does  not  apply  here  because  of  the  remote  possibility  of 
Kaage  losing  his  good  eye,  whereby  he  can  through  arti- 
ficial means  gain  a  x:ertain  amount  of  use  of  the  injured 
member,  is  to  place  a  construction  on  a  remedial  act  which 
deprives  it  of  all  practical  effect.  Such  could  not  h:ave  been 
the  intention  of  the  legislature  in  passing  this  act.  It  was 
said  by  this  court  in  Mark  Manf,  Co.  v.  Industrial  Com, 
286  111.  620,  where  the  employee  lost  the  greater  portion 
of  his  hand:  "The  fact  that  by  the  use  of  a  mechanical 
appliance  or  some  substitute  for  the  hand  the  defendant  in 
error  is  able  to  perform  manual  labor  to  some  extent  is  not 
inconsistent  with  the  complete  loss  of  the  use  of  the  hand 
for  practical  work.  'The  incapacity  to  use  need  not  be  tan- 
tamount to  an  actual  severance  of  the  hand.  It  is  enough 
that  the  normal  use  has  been  entirely  taken  away.' — In  re 
Mcley,  219  Mass.  136;  Floccher  v.  Fidelity  and  Deposit 
Co.  221  id.  54;  Lamieux  v.  Contractors  Mutual  Liability 
Ins.  Co.  223  id.  346."  The  reasoning  and  justice  in  that 
decision  apply  here. 

The  plaintiff  in  error  cites  the  case  of  Prings  v.  Pierce- 
Arrozv  Motorcar  Co.  169  N.  Y.  Supp.  309,  as  authority 
for  the  contention  that  the  Industrial  Commission  erred  in 
allowing  compensation  here.  The  court  there  said  that 
"claimant  has  permanently  lost  the  use  of  the  eye,  when  so 
supplemented,  to  the  extent  only  of  using  it  in  conjunction 
with  the  other  eye,  which  he  cannot  do,  owing  to  the  lack 
of  co-ordination  of  images,"  and  that  there  was  no  liability 
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for  compensation,  for  the  reason  that  "should  the  claimant 
lose  his  left  eye  [his  normal  eye]  he  would  be  able,  using 
the  injured  eye,  aided  by  a  lens,  to  fully  perform  his  duties." 
The  court  of  last  resort  of  that  State  appears  not  to  have 
passed  upon  the  question.  The  reasoning  in  that  case  ap- 
pears to  us  to  be  based  on  remote  speculation  as  to  the  hap- 
pening of  another  event  which  in  itself  would  be  an  addi- 
tional misfortune  to  the  applicant,  and  we  are  not  disposed 
to  adopt  such  reasoning.  We  are  of  the  opinion  that  the 
legislature  did  not  intend  that  when  a  man  has  lost  the  use 
of  one  eye  he  should  nevertheless  be  deprived  of  compen- 
sation for  that  loss  because  he  might  be  unfortunate  enough 
to  lose  the  other  eye  and  thereby  gain  a  certain  limited  use 
of  the  eye  first  injured.  We  believe  the  true  rule  should 
be,  that  where,  as  here,  the  employee  has  lost  all  practical 
use  of  an  eye,  which  practical  use  cannot  be  restored  so  long 
as  he  has  his  other  eye,  such  amounts,  in  effect,  to  the  loss 
of  the  eye,  and  that  compensation  for  such  loss  should  be 
paid  to  such  employee  under  paragraph  (e)  of  section  8  of 
the  Compensation  act. 

We  are  of  the  opinion,  therefore,  that  the  Industrial 
Commission  did  not  err  in  awarding  compensation  and  that 
the  circuit  court  did  not  err  in  confirming  such  award.  The 
court  did,  however,  err  in  entering  a  judgment  upon  the 
award  and  in  ordering  execution  on  future  installments. 
The  only  authority  which  the  circuit  court  had  on  review 
by  certiorari  was  to  confirm  the  findings  and  award  of  the 
Industrial  Commission  or  to  set  aside  the  same  and  enter 
such  a  decision  as  is  justified  by  law  or  remand  the  cause 
to  the  commission  for  further  proceedings.  The  employee 
is  fully  protected  by  the  bond  required  of  the  employer  on 
petition  for  review.  (Otis  Elevator  Co,  v.  Industrial  Com. 
288  111.  396.)  That  court  should  have  entered  an  order 
confirming  the  award  of  the  Industrial  Commission  and  that 
the  cost  of  the  petition  should  be  paid  by  the  petitioner 
therein.     For  this  error  the  judgment  is  reversed  and  the 
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cause  remanded,  with  directions  to  the  court  to  enter  judg- 
ment in  conformity  with  the  views  herein  expressed. 

Reversed  and  remanded,  with  directions. 


(No.  12419. — ^Judgment  aflSrmed.) 

The  City  of  Rockford,  Appellant,  vs.  C.  C.  Armour 

et  al.  Appellees. 

Opinion  filed  December  //,  1919. 

1.  Special  assessments — when  ordinance  providing  alternative 
methods  of  improvement  is  void.  An  ordinance  which  provides 
three  alternative  specifications  for  an  improvement,  each  of  which 
calls  for  an  entirely  different  improvement  from  the  others,  is  void 
because  it  does  not  sufficiently  describe  the  improvement,  as  re- 
quired by  section  8  of  the  Local  Improvement  act. 

2.  Same — when  an  ordinance  is  void  as  restricting  competition. 
Under  section  74  of  the  Local  Improvement  act,  an  ordinance  which 
provides  for  the  use  of  a  patented  pavement  material  is  void  be- 
cause it  prevents  competitive  bidding. 

3.  Same — the  act  of  ipip,  permitting  use  of  patented  articles 
in  street  improvements,  is  not  retroactive  or  curative.  The  act  of 
1919,  permitting  the  use  of  patented  articles  for  constructing  and 
maintaining  roads  and  streets,  is  not  retroactive  or  curative  so  as 
to  validate  a  previously  enacted  ordinance. 

Appeai.  from  the  County  Court  of  Winnebago  county; 
the  Hon.  Louis  M.  Reck  how,  Judge,  presiding. 

D.  D.  Madden,  E.  D.  Shurtleff,  and  H.  S.  Hicks, 
for  appellant. 

A.  Philip  Smith,  for  appellees  Eniily  Graham  and 
J.  H.  Groneman. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

By  this  appeal  it  is  sought  to  reverse  a  judgment  of  the 
county  court  of  Winnebago  county  denying  confirmation  of 
a  special  assessment  for  paving  North  Court  street,  in  the 
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city  of  Rockford.  By  sections  2  and  3  of  the  ordinance 
alternative  specifications  are  provided.  These  two  sections 
read  as  follows: 

"Sec.  2.  That  said  improvement  be  made  in  accord- 
ance with  plans,  specifications  and  maps  hereto  attached  and 
hereby  made  a  portion  of  this  ordinance. 

"Sec.  3.  That  said  improvement  shall  be  constructed  in 
accordance  with  method  'A,*  method  'B'  or  method  'C/  as 
set  forth  in  said  specifications,  and  as  may  be  determined 
by  the  board  of  local  improvements  after  bids  have  been 
received  thereon  as  provided  by  law." 

The  specifications  are,  in  substance,  as  follows : 

Method  "A"— Base  of  five  inches  of  concrete,  upon 
which  shall  be  placed  a  sand  cushion  of  one  and  one-half 
inches.  Upon  the  sand  cushion  shall  be  placed  standard 
paving  bricks,  joints  to  be  filled  with  asphalt  filler. 

Method  "B" — Base  of  five  inches  of  concrete.  On  the 
concrete  foundation  shall  be  laid  Warren  Bros.  Company's 
bitulithic  wearing  surface  so  as  to  have  a  thickness  of  two 
inches  after  compression.  The  Warren  Bros.  Company's 
pavement  is  patented,  and  the  patents  are  owned  and  con- 
trolled solely  by  the  Warren  Bros.  Company,  of  Boston, 
Massachusetts. 

Method  "C" — Contractor  to  reduce  the  present  mac- 
adam street  by  scarifying,  and  filling  with  stone  where  nec- 
essary, so  that  the  sub-grade  will  be  two  inches  below  the 
finished  grade  of  the  street.  On  the  foundation  so  prepared 
shall  be  laid  Warren  Bros.  Company's  bitulithic  wearing 
surface  and  seal  coat,  two  inches  thick  after  compression. 

Appellees  contend  that  the  ordinance  is  void  because  it 
does  not  prescribe  the  nature,  character  and  description  of 
the  improvement,  as  required  by  section  8  of  the  Local  Im- 
provement act.  (Kurd's  Stat.  19 17,  p.  489.)  It  will  be 
noted  that  each  of  the  three  methods  prescribed  by  the  ordi- 
nance calls  for  an  entirely  different  improvement,  and  there- 
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fore  the  county  cotyt  properly  sustained  appellees'  objec- 
tion to  the  confirmation  of  the  special  assessment. 

Appellees  further  contend  that  the  ordinance  is  void  for 
the  reason  that  it  provided  for  a  patented  pavement  and 
therefore  restricted  competition.  The  decisions  of  this  court 
in  Siegel  v.  City  of  Chicago,  223  111.  428,  and  Village  of 
Rossville  V.  Smith,  256  id.  302,  are  decisive  of  this  ques- 
tion. The  court  properly  held  this  ordinance  void,  under 
section  74  of  the  Local  Improvement  act,  because  it  prevents 
competitive  biddirig. 

Appellant  contends  that  if  it  be  held  that  the  ordinance 
was  subject  to  these  objections  when  adopted,  it  has  been 
validated  by  an  act  permitting  the  use  of  patented  articles 
for  constructing  and  maintaining  roads  and  streets,  which 
became  effective  July  i,  19 19.  (Laws  of  19 19,  p.  884.) 
The  act  is  complete  in  itself  and  provides :  "That  any  ar- 
ticle, material  or  process  covered  by  letters  patent  granted 
by  the  United  States  government  may  be  specified  and  used 
for  constructing  or  maintaining  any  proposed  public  high- 
way, road  or  street  or  section  thereof  whether  built  by  the 
State  or  by  any  county,  city,  town,  village,  township  or 
district:  Provided,  that  said  specifications  are  drawn  so  as 
to  provide  for  an  alternative  method  or  methods  of  con- 
struction so  that  competition  may  be  had  between  different 
types  of  materials  answering  the  same  general  purpose." 
This  act  makes  no  reference  to  the  Local  Improvement  act, 
and  there  is  nothing  in  the  act  which  evinces  an  intention 
of  the  legislature  to  make  the  act  retroactive  or  curative. 
Therefore  this  contention  of  appellant  cannot  be  sustained. 

The  conclusions  reached  by  us  make  it  unnecessary  to 
consider  other  points  discussed  in  the  briefs. 

The  county  court  properly  dismissed  the  petition,  and  its 
judgment  is  tiieref ore  affirmed.  Judgment  affirmed. 
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(No.  12944. — Decree  affinped.) 
The  Atchison,  Topeka  and  Santa  Fe  Raii^way  Com- 
pany, Appellee,  vs,  Charles  M.  Stamp,  Appellant 

Opinion  filed  December  17,  ipip. 

1.  Plats — acceptance  of  dedication  will  not  be  implied  without 
proof  of  convenience  and  necessity  to  public.  Where  it  is  claimed 
that  a  plat  has  been  accepted  as  a  common  law  dedication,  the  rule 
that  the  acceptance  will  be  implied  from  slight  circumstances  can 
not  be  applied  without  proof  that  the  dedication  was  convenient 
or  necessary  to  the  public. 

2.  Equity — equity  has-  jurisdiction  to  quiet  title  independently 
of  amendment  of  ipii  to  section  §0  of  Chancery  act.  Where  the 
complainant  is  in  possession  or  where  the  lands  in  controversy  are 
unimproved  and  unoccupied,  a  court  of  chancery,  under  its  general 
equity  powers,  has  jurisdiction  of  a  bill  to  remove  a  cloud  and  to 
quiet  title  independently  of  the  amendment  of  191 1  to  section  50 
of  the  Chancery  act. 

3.  Same — general  prayer  will  support  any  decree  warranted  by 
facts  alleged  and  proved.  A  general  prayer  for  relief  is  sufficient 
to  support  any  decree  warranted  by  the  facts  alleged  in  the  bill 
and  established  by  the  evidence. 

4.  Limitations — railroad  corporations  may  acquire  property  by 
limitation.  The  use  of  the  word  "person"  in  sections  i  and  6  of 
the  Limitations  act  does  not  preclude  railroad  corporations  from 
acquiring  property  by  limitation,  as  the  word  "person"  is  defined 
to  include  corporations  in  paragraph  5  of  section  i  of  the  act  on 
the  construction  of  statutes. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Merritt  W.  Pinckney,  Judge,  presiding. 

William  K.  Pattison,  (Douglas  C.  Gregg,  of  coun- 
sel,) for  appellant 

Homer  W.  Davis,  John  R.  Ong,  and  Sloane  Tur- 
GEON,  for  appellee. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

The  Atchison,  Topeka  and  Santa  Fe  Railway  Company, 
appellee,  filed  its  bill  in  chancery  in  the  circuit  court  of  Cook 
county  alleging  it  was  the  owner  in  fee  simple  of  certain 
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land  particularly  described,  being  a  part  of  the  east  half  of 
section  30,  township  39,  range  14,  east  of  the  third  princi- 
pal meridian,  lying  west  of  the  west  line  of  South  Ashland 
avenue,  east  of  the  east  line  of  Robinson  street  produced 
north  to  the  center  line  of  the  channel  of  the  west  fork  of 
the  south  branch  of  the  Chicago  river,  north  of  the  north- 
erly line  of  Elevator  street  and  south  of  the  center  line  of 
said  west  fork  of  the  south  branch  of  the  Chicago  river. 
To  the  bill  was  attached  a  plat  showing  the  land  and  its 
boundaries.  The  bill  alleged  that  on  September  i,  1887, 
Charles  W.  Smith  acquired  title  to  the  land  by  deed  of  con- 
veyance, and  pursuant  thereto  on  or  about  the  same  date  en- 
tered into  possession  claiming  in  good  faith  to  be  the  owner ; 
that  he  paid  all  .taxes  and  assessments  thereon  until  Novem- 
ber I,  1888,  when  he  and  his  wife  conveyed  the  property  to 
the  Atchison,  Topeka  and  Santa  Fe  Railroad  Company  in 
Chicago,  which  deed  was  duly  acknowledged  and  was  re- 
corded November  2,  1888.  Said  railroad  company  entered 
into  possession  at  once  pursuant  to  said  conveyance,  claim- 
ing to  be  the  owner  in  fee  simple,  and  continued  in  the 
actual,  open,  visible,  exclusive,  adverse  and  notorious  pos- 
session and  occupation  of  the  whole  of  the  property,  and  by 
itself  or  its  tenants  occupied  and  used  the  property  for  rail- 
road purposes  until  March,  1902,  during  which  time  it  paid 
all  taxes  and  assessments  levied  thereon, — a  period  of  more 
than  seven  successive  years.  In  March,  1902,  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company  in  Chicago  con- 
veyed the  property  to  appellee,  the  Atchison,  Topeka  and 
Santa  Fe  Railway  Company.  Appellee  had  been  in  posses- 
sion of  the  property  as  lessee  of  the  Atchison,  Topeka  and 
Santa  Fe  Railroad  Company  in  Chicago  since  1895,  and  in 
March,  1902,  purchased  that  company's  line  of  railroad  and 
property,  including  the  land  in  controversy.  The  bill  al- 
leged the  appellee  claimed  in  good  faith  to  be  the  owner 
in  fee  of  the  premises;  that  it  took  actual,  open,  visible, 
exclusive,  adverse  and  notorious  possession  of  the  property 
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and  has  continuously  remained  in  such  possession  ever  since, 
still  is  in  possession,  and  has  paid  all  taxes  and  assessments 
levied  on  said  real  estate  or  any  part  thereof.  The  bill  al- 
leged appellee  is  now  the  owner  of  the  land  in  fee  simple, 
subject  only  to  the  lien  of  three  trust  deeds  on  the  property 
given  to  secure  bonds,  and  the  right  or  easement  for  street 
purposes  of  the  city  of  Chicago  of  the  portion  of  said  prem- 
ises falling  within  the  limits  of  Harvey  street.  The  bill  al- 
leged that  evidence  of  its  ownership  may  be  lost  from  lapse 
of  time  and  death  of  witnesses  by  whom  its  title  could  be 
established.  It  was  further  alleged  that  a  large  number  of 
persons  had  deeds  purporting  to  convey  to  them  said  prem- 
ises or  a  portion  thereof,  which  were  of  record,  and  they 
claimed  some  right,  title  or  interest  in  the  property  or  some 
part  thereof.  A  great  many  persons  were  named  as  defend- 
ants and  others  as  unknown  owners.  The  prayer  of  the  bill 
was  that  appellee  be  adjudged  and  decreed  the  owner  in  fee 
simple,  its  title  established  and  confirmed,  and  for  such  other 
and  further  relief  as  equity  might  require. 

Charles  M.  Stamp,  appellant,  answered  the  bill,  claiming 
to  be  the  owner  in  fee  simple  of  seventeen  lots  situated  in 
four  different  blocks  shown  on  an  old  plat  of  Canalport, 
together  with  one-half  the  streets  adjacent  thereto,  and  an 
easement  over  the  property  lying  east  of  and  between  said 
lots  and  south  of  Ashland  avenue  for  the  purpose  of  in- 
gress and  egress. 

After  issues  were  made  up,  the  cause  was  referred  to  a 
master  in  chancery  to  take  the  evidence  and  report  his  con- 
clusions. Evidence,  oral  and  documentary,  at  considerable 
length,  was  heard,  and  the  master  reported  recommending 
a  decree  in  accordance  with  the  prayer  of  the  bill ;  that  the 
claim  or  interest  of  Charles  M.  Stamp  and  his  predecessors 
in  title  be  set  aside  and  removed  as  a  cloud  on  complainant's 
title ;  that  all  persons  claiming  title  against  complainant  be 
enjoined  from  asserting  it  and  that  all  persons  claiming 
through  or  under  them  be  enjoined.     Objections  of  appel- 
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lant  before  the  master  were  overruled  and  were  renewed  as 
exceptions  before  the  chancellor.  The  exceptions  were  over- 
ruled and  a  decree  entered  as  recommended  by  the  master. 

The  errors  assigned  and  relied  on  are :  ( i )  A  court  of 
equity  had  no  jurisdiction  to  establish  and  confirm  appellee's 
title;  (2)  a  railroad  company  cannot  lawfully  acquire  title  to 
land  by  limitation ;  (3)  payment  of  taxes  was  not  sufficiently 
proved  to  establish  title  by  limitation;  (4)  that  even  if  ap- 
pellee might  lawfully  acquire  title  by  limitation,  the  proof 
is  insufficient  to  establish  such  title. 

Appellant  contended  before  the  master  and  the  chancel- 
lor that  the  old  Canalport  plat  was  a  statutory  plat.  The 
master  found  and  reported,  and  the  court  decreed,  that  the 
plat  did  not  comply  with  or  conform  to  the  statute  relat- 
ing to  making  plats  in  effect  at  the  time  the  plat  was  made, 
and  that  it  had  never  been  accepted  by  the  public  or  by  the 
city  of  Chicago  or  any  public  authorities,  and  no  municipal 
or  public  improvements  of  any  kind  were  ever  made  or 
placed  on  the  property.  Appellant  now  concedes  that  the 
court  properly  decreed  the  Canalport  plat  was  not  a  statu- 
tory plat  but  insists  it  was  a  common  law  dedication,  and 
that  the  court  erred  in  finding  and  decreeing  it  had  never 
been  accepted  by  the  public.  He  admits  there  was  no  evi- 
dence that  it  was  so  accepted  prior  to  its  vacation,  but  re- 
lies on  a  presumption  of  its  acceptance  on  the  ground  that 
it  was  favorable  to  the  public.  It  has  been  held  that  when 
a  dedication  is  very  beneficial  or  greatly  convenient  or  nec- 
essary to  the  public,  acceptance  will  be  implied  from  slight 
circumstances.  (Rose  v.  Village  of  Elisabethtozvn,  275  111. 
167.)  But  there  wJs  no  proof  here  to  bring  the  case  within 
that  rule.  There  is  no  proof  that  the  dedication  was  con- 
venient or  necessary  to  the  public,  but  the  evidence  is  that 
it  was  never  accepted  by  the  public.  The  rules  more  aptly 
bearing  on  this  question  were  discussed  in  Littler  v.  City 
of  Lincoln,  106  111.  353;  Woodburn  v.  Tozm  of  Sterling, 
184  id.  208;  Birge  v.  City  of  Centralia,  218  id.  503. 
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The  land  on  which  Canalport  was  platted  was  entered 
by  Patrick  Welch  in  1834.  He  conveyed  it  to  Richard  J. 
Hamilton  and  Hiram  Pearsons  the  same  year.  They  caused 
a  map  of  it,  with  other  property,  to  be  made  showing  a  sub- 
division into  blocks,  lots  and  streets  under  the  description 
of  Canalport.  The  map  was  recorded  in  September,  1835. 
The  parties  to  this  litigation  are  agreed  that  it  was  not  exe- 
cuted in  accordance  with  the  statute  governing  plats  at  that 
time  and  is  not  a  statutory  plat  August  21,  1841,  Hamil- 
ton and  Pearsons  filed  for  record  a  vacation  of  the  plat  of 
Canalport,  which  recites  that  it  was  executed  pursuant  to  an 
act  of  the  General  Assembly  entitled  "An  act  to  vacate  town 
plats,"  approved  February  19,  1841.  Through  bankruptcy 
proceedings,  foreclosures  and  sheriffs'  deeds  the  title  became 
much  tangled  and  complicated.  In  1884  the  Union  National 
Bank  of  Chicago  obtained  from  Samuel  J.  Walker,  and 
from  the  master  in  chancery  of  the  United  States  district 
court  under  a  foreclosure  sale,  deeds  embracing  the  property 
in  controversy,  and  the  bank  conveyed  it  to  the  Union  Safe 
Deposit  Company.  In  1887  the  Union  Safe  Deposit  Com- 
pany conveyed  the  premises  to  Charles  W.  Smith,  who  was 
an  officer  of  and  took  the  title  as  agent  for  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company  in  Chicago.  Smith 
conveyed  the  property  to  that  company  in  October,  1888, 
and  that  company  conveyed  it  to  the  appellee  in  March, 
1902.  Appellant  traces  his  claim  of  title  to  certain  lots  in 
Canalport  through  mesne  conveyances  to  Azro  Patterson, 
who  was  decreed  in  a  burnt-record  proceeding  in  the  cir- 
cuit court  of  Cook  county  in  1877  ^^  ^^  ^^^  owner  of  said 
lots.  The  evidence  shows  that  no  streets  were  laid  out  or 
opened  on  the  land  platted  as  Canalport.  A  few  "squatters" 
built  shacks  on  the  land  and  lived  there  for  a  time,  and  the 
only  highway  there  was  a  path  called  Crazy  lane.  About 
1887  the  people  all  moved  away,  their  buildings  were  torn 
down  and  appellee  and  its  predecessors  in  title  have  since 
been  in  possession.     Whether  appellee  proved  good  record 
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title  or  not,  it  and  those  under  whom  it  claimed  proved  title 
under  the  twenty  year  Statute  of  Limitations  and  also  un- 
der section  6  of  the  Limitation  statute. 

Appellant  contends  the  authority  to  maintain  a  suit  in 
equity  of  this  character  is  found  in  section  50  of  the  Chan- 
cery act,  as  amended  in  191 1.  Prior  to  the  amendment  said 
section  authorized  a  court  of  chancery  to  "hear  and  deter- 
mine bills  to  quiet  title,  and  remove  clouds  from  the  title  to 
real  estate,  whether  the  lands  in  controversy  are  improved 
or  occupied  or  unimproved  or  unoccupied."  Among  other 
things  added  by  the  amendment  in  191 1,  not  necessary  here 
to  be  referred  to,  was  authority  "to  establish  and  confirm 
titles  to  real  estate  or  incumbrances  thereon."  Appellant's 
position  is  that  the  amendment  is  in  conflict  with  section  5 
of  the  bill  of  rights,  protecting  the  right  of  trial  by  jury; 
that  other  provisions  of  the  amendment  than  the  one  re- 
ferred to  are  also  unconstitutional,  and  that  all  the  amend- 
ments are  so  tied  together  that  they  cannot  be  separated  and 
all  are  void.  Appellant  concedes  that  this  court  has  dealt 
with  the  amendment  of  191 1  and  treated  it  as  constitutional 
in  several  cases,  but  claims  the  question  here  raised  was  not 
raised  in  those  cases  and  is  therefore  not  foreclosed. 

We  are  of  opinion  that  a  court  of  chancery  had  juris- 
diction of  the  bill  in  this  case  independently  of  the  amend- 
ment of  1911.  Before  that,  courts  of  chancery  had  juris- 
diction to  entertain  bills  to  remove  clouds  from  and  quiet 
title  where  the  complainant  was  in  possession  and  claimed 
to  be  the  owner  or  where  the  lands  in  controversy  were  un- 
improved and  unoccupied.  (Gage  v.  Abbott,  99  111.  366.) 
In  Walker  v.  Converse,  148  111.  622,  the  bill  alleged  com- 
plainant owned  certain  lots;  that  he  acquired  his  title  by 
virtue  of  tax  deeds  constituting  color  of  title  made  in  good 
faith  and  the  payment  of  all  taxes  thereon  for  seven  suc- 
cessive years;  that  during  all  that  time  the  premises  were 
vacant  and  unoccupied ;  that  since  the  last  payment  of  taxes 
the  complainant  had  taken  and  was  then  in  possession.    The 
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bill  alleged  certain  conveyances  to  the  defendants  consti- 
tuted a  cloud  on  complainant's  title  and  prayed  title  be  con- 
firmed, established  and  quieted  in  him;  that  the  title  and 
claim  of  defendants  be  declared  void  and  their  deeds  held 
for  naught.  There  was  also  a  general  prayer  for  relief. 
The  circuit  court  granted  the  relief  prayed  and  by  the  de- 
cree adjudged  complainant  to  be  the  legal  owner  in  fee 
simple  and  that  defendants'  deeds  were  clouds  on  his  title. 
They  were  perpetually  enjoined  from  asserting  any  right 
or  title  to  the  premises  and  the  title  of  complainant  was 
decreed  to  be  quieted.  Among  other  cases  referred  to  in 
the  opinion  is  Sliaron  v.  Tucker^  144  U.  S.  533,  which  the 
court  said  was  precisely  in  point  and  commented  upon  it  at 
considerable  length.  In  that  case  a  decree  in  favor  of  tlie 
complainant  in  accordance  with  the  prayer  of  his  bill  was 
sustained,  and  the. ground  of  equitable  jurisdiction,  this 
court  -said,  "was  the  obvious  difficulty  and  embarrassment 
in  asserting  and  protecting  a  title  not  evidenced  by  any  rec- 
ord but  resting  in  the  recollection  of  witnesses,  and  that 
the  warrant  for  its  exercise  is  to  be  found  in  the  ordinary 
jurisdiction  of  equity  to  perfect  and  complete  the  means  by 
which  the  right,  estate  or  interest  of  holders  of  real  prop- 
erty,— that  is,  their  title, — ^may  be  proved  and  secured  or  to 
remove  obstacles  to  its  enjoyment." 

We  deem  it  unnecessary  to  cite  further  authority  upon 
this  proposition.  The  case  made  by  the  bill  and  the  proof 
is  one  of  which  a  court  of  chancery  has  jurisdiction  under 
its  general  equity  powers  and  under  section  50  of  the  Chan- 
cery act  before  its  amendment.  A  general  prayer  for  re- 
lief is  sufficient  to  support  any  decree  warranted  by  the  facts 
alleged  in  the  bill  and  established  by  the  evidence.  Van- 
Zanten  v.  VanZanten,  269  111.  491 ;  Struve  v.  Tatge,  285 
id.  103. 

It  is  further  contended  by  appellant  that  the  limitation 
statutes  do  not  apply  to  and  cannot  be  availed  of  by  railroad 
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corporations.  It  is  admitted  there  are  no  decisions  to  that 
effect,  but  it  is  argued  that  only  the  term  "person"  is  used 
in  sections  i  and  6;  that  a  railroad  corporation  is  not  a 
person  and  is  therefore  not  within  the  meaning  of  the  act. 
By  paragraph  5  of  section  i  of  chapter  131  of  our  statutes 
"the  word  'person'  or  'persons'  as  well  as  all  words  refer- 
ring to  or  importing  persons,  may  extend  and  be  applied  to 
bodies  poHtic  and  corporate  as  well  as  individuals."  Those 
words  have  been  applied  to  railroad  corporations  in  Illinois 
Central  Railroad  Co,  v.  Noyes,  252  111.  178,  Illinois  Cen- 
tral Railroad  Co,  v.  Cavins,  238  id.  380,  Chicago,  Mihvau- 
kee  and  St.  Paul  Raihvay  Co,  v.  Grant,  167  id.  489,  and 
numerous  other  cases. 

It  is  further  contended  by  appellant  that  the  land  in  con- 
troversy was  scheduled  by  appellee  as  a  part  of  its  railroad 
property  and  was  assessed  as  railroad  track,  and  that  this 
was  not  sufficient;  that  the  limitation  statute  only  applies 
when  the  land  is  assessed  and  taxed  as  a  distinguishable 
tract;  that  the  payment  must  be  of  a  separate  tax  on  a* 
specific  tract  as  distinguishable  from  all  other  property.  Ap- 
pellee's schedules  filed  in  compliance  with  the  Revenue  law 
specifically  described  its  land,  which  embraced  the  land  in 
controversy.  It  paid  all  the  taxes  on  the  property  under 
the  term  "railroad  track."  It  is  not  denied  tlie  taxes  on 
the  land  in  controversy  were  actually  paid  each  year  by 
appellee  and  its  predecessors  in  title,  and  no  claim  is  made 
that  anyone  else  ever  paid  the  taxes  any  year.  Appellant's 
position  upon  the  question  we  think  untenable,  but  even  if 
it  were  not,  appellee  conclusively  proved  title  by  limita- 
tion under  section  i. 

The  decree  is  affirmed.  j^^^^^^  affirmed. 
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(No.  12835. — ^Judgment  reversed.) 

The  Centrai.  Locomotive  and  Car  Works,  Plaintiff 
in  Error,  vs.  The  Industrial  Commission  et  al — 
(Charles  Lindstrom,  Defendant  in  Error.) 

Opinion  filed  December  ly,  ipip. 

1.  Workmen's  compensation — the  claim  for  compensation  re- 
quired by  section  24  of  the  Compensation  act  is  jurisdictional.  The 
claim  for  compensation  required  by  section  24  of  the  Compensation 
act  to  be  made  within  six  months  is  jurisdictional  of  a  proceeding 
for  compensation  under  the  act. 

2.  Same — when  claim  for  medical  services  will  not  support  pro- 
ceeding  for  compensation,  A  claim  for  medical  services  for  an  in- 
jury is  a  claim  for  compensation,  but  where  such  claim  has  been 
acceded  to  and  the  payments  for  medical  services  have  ceased  it 
will  not  support  a  proceeding  for  compensation  more  than  two 
years  later,  although  the  full  effect  of  the  injury  was  not  appar- 
ent until  that  time. 

3.  Same — time  when  the  claim  for  compensation  must  be  made. 
The  claim  for  compensation  required  by  section  24  of  the  Compen- 

'  sation  act  must  be  made  within  six  months  after  the  date  of  the 
injury  or  after  payments  by  the  employer  have  ceased,  and  the 
language  of  the  statute  does  not  permit  extending  the  time  to  await 
the  development  of  the  injury. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Ralph  F.  Potter,  and  Kenneth  B.  Hawkins,  for 
plaintiff  in  error. 

John  E.  Erickson,  for  defendant  in  error. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  Cook  county  having  quashed  a  writ 
of  certiorari  and  affirmed  an  award  of  the  Industrial  Com- 
mission against  the  Central  Locomotive  and  Car  Works  in 
favor  of  Charles  Lindstrom  for  $1080  for  the  total  loss  of 
the  sight  of  his  right  eye  from  an  injury  suffered  while 
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he  was  in  the  employ  of  the  Central  Locomotive  and  Car 
Works,  certified  that  the  cause  was  one  proper  to  be  re- 
viewed by  this  court,  and  the  Central  Locomotive  and*  Car 
Works  sued  out  a  writ  of  error. 

No  question  is  made  on  the  record  except  the  alleged 
failure  to  make  claim  for  compensation  within  the  time  re- 
quired by  the  Workmen's  Compensation  act. 

The  injury  was  received  on  October  12,  1913.  On  the 
next  day  the  defendant  in  error  went  to  the  paymaster,  told 
him  of  the  injury  and  asked  for  "a  permit  to  go  and  see 
the  doctor."  He  received  the  permit  and  went  to  the  com- 
pany doctor,  Cord,  who  examined  his  eye,  said  "not  for 
me,"  called  the  Central  Locomotive  and  Car  Works  by  tele- 
phone and  sent  Lindstrom  to  Dr.  Gorrell  with  the  permit. 
Lindstrom  went  to  Dr.  Gorrell,  who  examined  the  eye  and 
thereafter  treated  it  daily  for  eleven  days,  and  then  told 
Lindstrom  he  need  not  come  any  more  and  his  eye  would 
gradually  become  normal.  The  company  paid  for  these 
treatments.  Lindstrom  returned  to  work  the  second  day 
after  the  accident  and  continued  to  work  for  the  company 
until  November,  191 7.  He  went  to  Dr.  Gorrell  again  in 
the  spring  of  191 5,  at  which  time  he  testified  that  he  could 
hardly  see  where  to  go  with  his  left  eye  closed,  and  received 
three  or  four  treatments  from  him.  In  the  summer  of  191 5 
he  went  to  Northwestern  Medical  College  for  treatment,  and 
on  April  29,  19 16,  to  Dr.  Westcott.  At  this  time  he  had  a 
little  use  of  his  eye,  but  Dr.  Westcott  told  him  it  would 
have  to  be  taken  out  to  save  the  other  eye.  In  May  or  June, 
19 1 6,  Lindstrom  went  to  Bruce,  the  general  manager  of  the 
plaintiff  in  error,  and  asked  him  if  he  was  going  to  receive 
anything  as  indemnity  for  his  eye.  This  was  more  than 
two  vears  after  the  accident  and  after  he  had  returned  to 
work,  and  it  was  the  first  time  he  had  made  any  claim  for 
compensation,  unless  the  request  for  a  permit  to  call  on  the 
doctor  is  to  be  regarded  as  such  a  claim.  His  notice  of 
disputed  claim  was  filed  with  the  Industrial  Commission  on 
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December  i,  19 17,  and  his  application  for  adjustment  of 
claim  on  December  14,  191 7. 

Section  24  of  the  Workmen's  Compensation  act  provides 
that  "no  proceedings  for  compensation  under  this  act  shall 
be  maintained  unless  claim  for  compensation  has  been  made 
within  six  months  after  the  accident,  or  in  the  event  that 
pa3'ments  have  been  made  under  the  provisions  of  this  act, 
unless  written  claim  for  compensation  has  been  made,  within 
six  months  after  such  payments  have  ceased."  The  claim 
for  compensation  required  by  section  24  is  jurisdictional. 
Haiselden  v.  Industrial  Board,  275  111.  114;  Bushnell  v.  Ifu- 
dustrial  Board,  276  id.  262. 

It  is  argued  by  defendant  in  error  that  claim  for  com- 
pensation was  made  on  October  13,  191 3,  when  he  asked  for 
a  permit  to  visit  the  company  doctor ;  that  the  claim  to  the 
doctor's  services  was  a  claim  for  compensation.     Section  8 
of  the  act  provides :     "The  amount  of  compensation  w^hich 
shall  be  paid  to  the  employee  for  an  injury  not  resulting  in 
death  shall  be:     (a)  The  employer  shall  provide  necessary- 
first  aid,  medical,  surgical  and  hospital  services ;  also  medi- 
cal, surgical  and  hospital  services  for  a  period  not  longer 
than  eight  weeks,  not  to  exceed,  however,  the  amount  of 
$200.    The  employee  may  elect  to  secure  his  own  physician, 
surgeon,  or  hospital  services  at  his  own  expense."     The 
legislature   in   using  the   word   "compensation"   made   no 
distinction  between  medical  services  and  money  payments. 
When  the  defendant  in  error  made  claim  for  medical  ser- 
vices he  made  claim  for  compensation,  and  when  medical 
services  were  rendered  at  the  employer's  expense  payments 
were  made  under  the  provisions  of  the  act.    The  defendant 
in  error's  claim  was  acceded  to  when  the  services  of  the 
doctor  were  rendered,  and  no  claim  for  any  other  compen- 
sation was  made  within  six  months  after  the  accident  or 
within  six  months  after  the  services  of  the  doctor  ceased, 
as  required  by  section  24  where  payments  have  been  made 
under  the  provisions  of  the  act. 
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The  defendant  in  error  contends  that  it  was  impossible 
for  him  to  make  any  more  specific  and  definite  claim  for 
the  loss  of  the  sight  of  his  eye  than  he  did  make,  before 
he  knew  or  had  reason  to  believe  that  the  sight  would  be 
lost;  that  the  law  does  not  require  an  impossible  thing- to 
be  done;  that  in  a  case  where  the  injury  at  first  appears 
slight  but  afterward  develops  graver  symptoms  the  injury 
results  when  the  diseased  condition  culminates,  and  that  a 
claim  made  as  soon  as  the  loss  of  the  eye  was  definitely  as- 
certained was  within  the  provisions  of  the  act.  Cases  have 
been  cited  from  Massachusetts  and  Nebraska  holding  that 
the  time  within  which  notice  must  be  given  or  claim  made 
runs  from  the  culmination  of  the  injury  and  not  from  the 
physical  accident  which  caused  it.  (Broztm's  case,  228  Mass. 
31;  Johnasen  v.  Union  Stock  Yards  Co.  99  Neb.  328.) 
The  statutes  construed  in  those  cases  referred  to  the  injury 
for  determining  the  time  of  giving  notice  or  making  claim. 
On  the  other  hand,  the  Supreme  Court  of  Michigan,  whose 
statute  also  provides  for  notice  within  a  certain  time  after 
the  happening  of  the  injury,  holds  the  time  to  run  from  date 
of  the  accident.  {Cooke  v.  Holland  Ftimace  Co,  200  Mich. 
192 ;  Kalucki  v.  American  Car  and  Fomtdry  Co.  id.  605 ; 
Dane  v.  Michigan  United  Traction  Co.  id.  612.)  The  stat- 
ute of  this  State  refers  to  the  accident  as  fixing  the  date 
from  which  the  time  shall  run.  Even  if  the  injury  may 
be  regarded  as  occurring  only  after  the  eflFccts  of  the  acci- 
dent have  become  apparent,  we  would  not  be  justified,  where 
the  express  language  of  the  statute  requires  the  claim  to 
be  made  within  six  months  after  the  accident,  in  extend- 
ing the  time  to  await  the  development  of  the  injury.  The 
legislature  has  seen  fit  to  fix  the  time  for  making  claim  for 
compensation  at  six  months  after  the  accident.  By  another 
section  of  the  statute  provision  is  made  for  reviewing  the 
award  and  for  re-establishing,  increasing,  diminishing  or 
ending  the  compensation  if  the  disability  of  the  employee 
shall  have  recurred,  increased,  diminished  or  ended.    These 
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provisions  are  within  the  domain  of  legislative  power  and 
the  court  is  without  authority  to  modify  them.  If  they  op- 
erate vmjustly  the  remedy  is  in  the  amendment  of  the  law. 
The  judgment  will  be  reversed  and  the  record  of  the 
Industrial  Commission  will  be  quashed. 

Judgment  reversed. 


(No.  12992. — ^Judgment  affirmed.) 

Virgil  Chandler  et  al.  Appellees,  vs,  Katherine  Fisher, 

Appellant. 

Opinion  filed  December  i^,  ipip. 

1.  Wills — on  appeal  to  circuit  court  proponents  are  not  bound 
by  testimony  of  subscribing  witnesses.  Under  section  13  of  the 
Wills  act,  on  appeal  to  the  circuit  court  from  an  order  of  probate 
the  proponents  of  the  will  may  support  the  same  by  any  evidence 
competent  to  establish  a  will  in  chancery,  and  they  are  neither  lim- 
ited nor  bound  by  the  testimony  of  the  subscribing  witnesses. 

2.  Same — on  appeal  from  order  of  probate,  contestants  of  will 
are  confined  to  the  testimony  of  subscribing  witnesses  and  to  cross- 
examination.  On  appeal  to  the  circuit  court  from  an  order  of  pro- 
bate the  contestants  of  the  will  are  confined  to  the  testimony  of 
the  subscribing  witnesses  and  to  the  cross-examination  of  other 
witnesses  offered  by  the  proponents  on  the  question  of  the  mental 
condition  of  the  testator. 

3.  Same — subscribing  witnesses  are  not  expert  witnesses  on  the 
question  of  mental  capacity.  The  subscribing  witnesses  to  a  will 
are  not  expert  witnesses  as  to  the  mental  capacity  of  the  testator 
at  the  time  of  the  execution  of  the  will,  and  their  opinions  are  not 
entitled  to  any  more  consideration  than  those  of  other  witnesses 
merely  because  they  are  attesting  witnesses. 

4.  Same — capacity  to  transact  business  is  best  evidence  of  sound 
mind  and  memory.  The  best  evidence  of  a  testator's  soundness  of 
mind  and  memory  is  positive  testimony  that  he  always  transacted 
his  ordinary  business  intelligently. 

5.  Same — what  proof  of  mental  capacity  is  sufficient  to  entitle 
will  to  probate.  To  entitle  a  will  to  probate  on  the  issue  of  mental 
capacity  of  the  testator  it  is  sufficient  to  prove  that  at  the  time  he 
executed  the  will  he  had  sufficient  mind  to  understand  the  particu- 


DeCi'l).]  Chandler  t;.  Fisher.  441 

lar  business  in  which  he  was  engaged,  to  remember  the  natural 
objects  of  his  bounty,  to  recall  to  mind  his  property  and  to  make 
disposition  of  it  understandingly,  according  to  some  purpose  in 
his  mind. 

6.  Same — proof  of  mental  condition  before  and  after  making 
will  is  competent.  Proof  of  the  mental  condition  of  the  testator 
prior  and  subsequent  to  the  making  of  the  will  is  competent  for 
the  purpose  of  establishing  his  mental  capacity  at  the  time  the  will 
was  executed. 

7.  Same — proof  of  old  age  and  childishness  does  not  establish  a 
want  of  testamentary  capacity.  Proof  that  the  testator  was  en- 
feebled from  the  usual  infirmities  of  old  age  and  that  he  was  child- 
ish does  not,  of  itself,  establish  a  want  of  testamentary  capacity. 

8.  Same — when  opinion  of  lay  witness  on  question  of  sanity  is 
entitled  to  but  little  weight.  The  opinion  of  a  witness  who  is  not 
an  expert  that  a  person  is  of  unsound  mind  is  entitled  to  but  little 
weight  if  it  is  not  based  upon  circumstances  stated  by  him.  which 
induce  a  reasonable  belief  of  insanity. 

9.  Same — proponents  are  not  compelled  to  produce  other  than 
attesting  witnesses.  On  appeal  to  the  circuit  court  the  statute  gives 
the  proponents  the  privilege  of  introducing  witnesses  other  than 
the  subscribing  witnesses ;  but  the  fact  that  certain  other  persons 
who  were  present  when  the  will  was  attested  are  not  called  by  the 
proponents  to  testify  raises  no  presumption  that  they  would  have 
corroborated  the  mere  unsupported  opinions  of  the  attesting  wit- 
nesses that  the  testator  was  of  unsound  mind. 

10.  Same — attesting  witnesses  need  not  sign  in  presence  of  fach 
other.  There  is  no  requirement  in  the  Wills  act  that  the  two  at- 
testing witnesses  shall  sign  the  will  in  the  presence  of  each  other. 

Appeal  from  the  Circuit  Court  of  Henderson  county; 
the  Hon.  Robert  J.  Grier,  Judge,  presiding. 

O'Harras,  Wood  &  Walker,  and  M.  E.  Noi^n,  for 
appellant. 

ScoFiELD,  Hartzeli.  &  Cai^iff,  and  James  W.  Gordon, 
guardian  ad  litem,  for  appellees. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

This  appeal  is  prosecuted  by  Katherine  Fisher  to  re- 
verse the  order  and  judgment  of  the  circuit  court  of  Hen- 
derson county  admitting  the  will  of  David  Bryans,  deceased, 
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to  probate.  The  cause  was  heretofore  before  this  court  for 
review  of  an  order  dismissing  the  appeal  in  this  case  from 
the  county  court  to  the  circuit  court  of  said  county.  The 
decision  of  this  court  reversing  the  former  judgment  of  the 
circuit  court  and  remanding  the  cause  for  hearing  upon  the 
merits  is  reported  in  Chandler  v.  Fisher,  285  111.  57,  ref- 
erence to  which  is  made  for  a  more  complete  statement  of 
the  case. 

It  is  first  alleged  by  appellant  that  there  is  no  proof  in 
thg  record  of  the  mental  capacity  of  the  testator  to  make 
a  will  at  the  time  it  was  executed.  At  the  time  the  testator 
executed  his  will,  July  27,  1909,  he  was  near  eighty  years 
of  age.  On  that  date  he  went  to  the  home  of  his  neighbor, 
George  A.  Riley,  with  the  instrument  in  question  already 
prepared  by  himself  or  by  another  for  him  and  signed  by 
himself,  and  stated  to  Riley  that  it  was  his  will  and  asked 
him  to  sign  it  as  a  witness.  He  then  went  to  the  home 
of  another  neighbor,  Archie  L.  Welch,  and  made  the  same 
statement  to  Welch  and  asked  him  to  sign  the  instrument 
as  a  witness.  He  then  went  to  the  home  of  a  third  neigh- 
bor, Gus  A.  Johnson,  and  made  the  same  statement  and  re- 
quest, in  substance,  to  Jol)nson.  All  three  of  his  neighbors 
signed  the  will  in  the  presence  of  the  testator,  as  requested 
by  him,  and  there  is  no  question  as  to  the  fact  that  the 
will  was  thus  witnessed  in  the  presence  of  the  testator  and 
that  the  testator  saw  them  write  their  names  as  such  wit- 
nesses. The  witnesses  did  not  sign  the  will  in  the  presence 
of  each  other,  but  each  one  of  them  attested  the  will  out 
of  the  presence  of  both  the  other  two  attesting  witnesses. 

Gus  A.  Johnson  testified  that  he  had  known  the  testator 
about  seven  years  prior  to  1909  and  lived  one-half  mile 
from  him;  that  the  testator  came  to  his  house  and  said 
he  had  a  will  that  he  wanted  him  to  sign  as  a  witness ;  that 
the  testator  laid  it  on  the  table  and  witness  signed  it  in  his 
presence  and  noticed  the  signature  of  the  testator  to  the 
will  at  the  time  he  signed  as  a  witness.    He  was  then  asked 
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if  he  believed  that  David  Bryans  was  then  of  sound  mind 
and  memory,  and  replied,  "No;  he  was  getting  pretty  old." 

The  testimony  of  George  A.  Riley  on  the  question  of 
the  mental  capacity  of  the  testator  is,  in  substance,  that 
he  had  known  him  about  forty-seven  years,  never  lived 
farther  than  ten  or  twelve  miles  from  him,  and  had  lived 
on  a  farm  adjoining  that  of  the  testator  for  six  years  just 
preceding  the  signing  of  the  will;  that  when  the  testator 
drove  up  to  his  house  on  that  day  he  asked  him  to  come 
in,  and  the  testator  replied  that  he  didn't  have  time ;  that 
he  laid  the  will  on  his  lap  or  knee  and  asked  witness  to 
sign  it,  and  he  signed  it ;  that  he  said  he  wanted  to  fix  his 
property  so  his  sons-in-law  couldn't  spend  it  away  from 
his  daughters,  and  that  that  was  about  all  he  said  about  it. 
He  further  testified  that  he  didn't  consider  that  the  testa- 
tor's memory  was  in  very  good  condition,  and  that  he  was 
mad  and  "out  of  sorts"  and  very  nervous. 

The  other  attesting  witness,  Welch,  testified  that  Bry- 
ans asked  him  to  sign  the  instrument  as  his  last  will  and 
testament  as  a  witness,  and  that  he  had  known  Bryans  as 
long  as  he  could  remember.  When  interrogated  as  to  his 
belief  on  the  question  of  soundness  of  mind  and  memory 
of  Bryans,  he  answered  that  he  could  not  swear  exactly; 
that  he  did  not  think  he  was  of  sound  mind  and  memory 
but  was  more  or  less  childish ;  that  it  was  hard  for  him  to 
say  whether  Bryans  knew  what  property  he  had  and  what 
he  wanted  to  do  with  it,  but  that  Bryans  certainly  thought 
he  knew;  that  Bryans  was  not  one  he  would  call  of  un- 
sound mind  but  was  what  he  would  call  childish.  He  fur- 
ther testified  that  he  saw  Bryans  generally  as  often  as  once 
a  week  and  sometimes  of tener  and  talked  to  him  frequently ; 
that  at  the  time  he  witnessed  the  will  Bryans  was  doing 
truck  work  on  his  farm,  and  that  he  was  in  about  his 
usual  condition,  mentally,  on  the  day  he  signed  his  will; 
that  he  was  about  as  childish  as  tlie  average  man  at  his 
age  and  that  he  wouldn't  consider  him  capable  of  making 
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a  deed  or  knowing  of  his  property  at  that  time;  that  he 
does  not  consider  a  childish  person  capable  of  transacting 
ordinary  affairs  of  life  at  all  times,  and  that  he  did  not 
consider  Bryans  capable  of  transacting  the  ordinary  affairs 
of  life  at  all  times. 

The  attestation  clause  of  the  will  is,  in  substance,  that 
it  was  subscribed  by  David  Bryans,  the  testator,  in  the  pres- 
ence of  the  attesting  witnesses,  and  was  at  the  same  time 
declared  by  him  to  be  his  last  will  and  testament,  and  that 
the  attesting  witnesses  at  his  request  signed  their  names 
thereto  in  his  presence  as  attesting  witnesses. 

Nine  other  witnesses  were  called  by  the  proponents  of 
the  will  who  had  known  the  testator  intimately  for  a  num- 
ber of  years.  Two  of  them  were  bankers  with  whom  the 
testator  did  banking  business,  and  they  testified  that  he  had 
deposits  with  them  and  transacted  his  banking  business  with 
them  during  the  years  1908,  1909  and  1910.  Another  was 
a  grain  dealer,  who  testified  that  the  testator  did  business 
with  him  during  the  years  1908,  1909  and  1910.  Another 
was  a  lawyer  in  active  practice,  who  testified  that  the  tes- 
tator was  a  client  of  his  and  that  he  frequently  visited  his 
office  in  the  years  1908  and  1909,  and  that  in  the  latter 
year,  both  before  and  after  July,  he  consulted  witness  on 
legal  matters  in  which  he  was  interested.  The  other  five 
witnesses  were  farmers  and  near  neighbors  who  saw  the 
testator  often,  and  some  of  them  visited  him  often.  Several 
of  them  had  transacted  business  with  him  and  had  talked 
with  him  about  various  matters  connected  with  farming  and 
truck  raising.  From  the  testimony  of  these  witnesses  it  ap- 
pears clearly  that  the  deceased  had  transacted  his  own  busi- 
ness with  his  banks,  with  his  lawyer,  with  his  grain  dealer, 
and  with  various  other  parties  to  whom  he  had  sold  hogs, 
cattle,  apples  and  other  farm  produce.  Many  of  these  wit- 
nesses knew  him  continuously  until  his  death,  in  February, 
191 7.  All  of  these  witnesses  testified  that  the  testator  was 
a  very  bright  and  clear-minded  man  until  his  death,  was 
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well  posted  on  the  current  topics  of  the  day  and  talked 
politics  and  other  matters  a  great  deal.  They  are  positive 
in. their  testimony  that  while  he  grew  weaker,  physically, 
as  he  grew  older,  his  mind  remained  unusually  clear  until 
his  death,  and  that  they  never  noticed  any  change  in  his 
mind  or  any  loss  of  memory  at  any  time  during  their  ac- 
quaintance. While  no  one  of  these  witnesses  was  able  to 
state  from  memory  that  he  saw  the  testator  on  the  day  he 
executed  his  will,  yet  several  of  them  are  able  to  state  that 
they  saw  him  and  talked  with  him  in  the  months  of  May 
and  June,  and  probably  in  July,  of  that  year,  and  in  the 
months  following  July,  in  which  months  he  was  shown  to 
be  transacting  his  usual  business.  They  all  testified  posi- 
tively that  the  testator  was  of  sound  mind  and  memory 
and  mentally  competent  to  transact,  and  did  transact,  his 
ordinary  and  usual  business  affairs. 

Since  the  amendment  of  1909  to  section  13  of  the  act 
on  wills  it  is  lawful  for  the  party  seeking  to  probate  a  will 
to  support  the  same,  on  hearing  in  the  circuit  court,  by  any 
evidence  competent  to  establish  a  will  in  chancery,  if  the 
probate  of  such  will  has  either  been  allowed  or  refused  by 
the  county  or  probate  court  and  an  appeal  taken  to  the  cir- 
cuit court  from  such  order.  By  section  2  of  the  same  stat- 
ute the  proponents  of  a  will  in  the  county  or  circuit  court 
are  required  to  present  the  testimony  of  at  least  two  attest- 
ing witnesses  that  the  requirements  of  the  statute  were  com- 
plied with  in  executing  the  will,  and  also  to  present  their 
testimony  as  to  whether  or  not  they  believed  the  testator 
was  of  sound  mind  an^  memory.  The  contestants  of  the 
will  on  an  appeal  to  the  circuit  court  in  such  probate  pro- 
ceedings are  confined  to  the  testimony  of  the  subscribing 
witnesses  and  to  the  cross-examination  of  the  other  wit- 
nesses offered  by  the  proponents  on  the  question  of  the  men- 
tal condition  of  the  testator.  (Mayer  v.  Schrenkler,  286 
111.  324.)  The  rule  is  now  clearly  established  in  this  State 
that  on  an  appeal  from  the  county  court  to  the  circuit  court 
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in  a  proceeding  to  probate  a  will  the  proponents  are  neither 
limited  nor  bound  by  the  testimony  of  the  subscribing  wit- 
nesses. In  re  Will  of  Barry,  219  111.  391 ;  In  re  Will  of 
Simon,  266  id.  304. 

We  have  given  the  testimony  of  the  three  subscribing 
witnesses  in  full  so  far  as  it  related  to  the  question  of  men- 
tal soundness  of  the  testator.  No  one  of  them  testified  to 
a  single  act  of  the  testator  or  to  a  single  expression  of 
any  kind  by  him  that  indicated  insanity.  The  conversations 
with  the  testator  and  these  witnesses  on  that  day  are  given 
in  full.  Without  any  apparent  reason  for  the  conclusion 
that  the  testator  was  not  of  sound  mind  and  memory  ex- 
cept the  fact  that  he  was  old  and  somewhat  childish  or  out 
of  humor,  these  witnesses  have  expressed  the  opinion,  in 
substance,  that  he  was  not  able  to  transact  ordinary  busi- 
ness and  that  he  was  of  unsound  mind  and  memory, — or 
at  least  two  of  them  have.  They  are  not  expert  witnesses 
but  are  mere  lay  witnesses,  and  are  not  entitled  to  any  more 
consideration  than  other  lay  witnesses  by  reason  of  the  fact 
that  they  are  attesting  witnesses.  We  are  disposed  to  con- 
sider these  witnesses  as  absolutely  honest  and  truthful  and 
that  they  expressed  their  best  judgment  on  the  question  of 
the  mental  capacity  of  the  testator,  but  appellees  are  en- 
titled to  have  the  testimony  of  the  other  nine  witnesses  con- 
sidered, and  when  that  is  done  we  have  no  hesitancy  in  say- 
ing that  the  judgment  of  the  circuit  court  must  be  affirmed. 
They  knew  the  testator  no  better  than  the  attesting  wit- 
nesses, but  they  relate  facts  upon  which  they  base  their 
judgments  and  opinions,  and  their  testimony  is  absolutely 
convincing  that  the  testator  was  of  sound  mind  and  mem- 
ory and  executed  his  will  while  in  that  condition.  The  best 
evidence  of  a  person's  soundness  of  mind  and  memory  is 
positive  testimony  that  he  can  and  does  transact  ordinary 
business,  and  that  he  transacts  it  intelligently  and  has  con- 
tinuously done  so  for  years,  both  before  and  at  the  time 
his  mental  soundness  is  questioned.     The  record  warrants 
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the  conclusion  that  the  nine  witnesses  based  their  judgment 
that  the  testator  was  of  sound  mind  and  memory  upon  such 
evidence,  and  upon  the  further  fact  that  they  had  never  at 
any  time  discovered  any  evidence  or  circumstances  indicat- 
ing unsoundness  of  mind  or  memory.  They  make  out  a 
strong  case  in  favor  of  the  proposition  that  the  testator  was 
sound  in  mind  and  memory.  To  entitle  the  will  to  probate 
it  was  only  necessary  for  appellees  to  prove  that  the  tes- 
tator, at  the  time  he  executed  the  will,  had  sufficient  mind 
and  memory  to  enable  him  to  understand  the  particular 
business  in  which  he  was  then  engaged,  and  that  he  was 
able  to  remember  the  natural  objects  of  his  bounty,  recall 
to  mind  his  property  and  to  make  disposition  of  it  under- 
standingly,  according  to  some  purpose  or  plan  in  his  mind. 
The  will  itself  and  the  testimony  in  the  record  clearly  show 
that  the  testator  was  competent  to  make  the  will  and  tliat 
it  was  properly  admitted  to  probate.  ^ 

Proof  of  mental  condition  of  the  testator  prior  and  sub- 
sequent to  the  time  of  the  making  of  the  will  is  competent 
for  the  purpose  of  establishing  mental  capacity  at  the  time 
the  will  was  executed.  (Craig  v.  Soutfmrd,  148  III.  37 ;  Nie- 
man  v.  Schnitker,  181  id.  400.)  Proof  that  the  testator 
was  enfeebled  by  the  usual  infirmities  of  old  age  and  that 
he  was  childish  does  not  establish  a  want  of  testamentary 
capacity.  A  witness  who  is  not  an  expert  may  detail  facts 
and  circumstances  upon  which  he  bases  an  opinion  of  un- 
soundness of  mind,  but  the  mere  opinion  of  such  witness 
not  based  upon  facts  or  circumstances  which  would  induce 
a  reasonable  belief  of  insanity  is  entitled  to  but  slight  or 
no  weight  upon  such  question.  GraJiam  v.  Deuterinan,  244 
111.  124;   Brainard  v.  Brainard,  259  id.  613. 

As  it  appears  from  the  record  that  the  wife  of  Gus  A. 
Johnson  and  the  father  and  mother  of  Archie  L.  Welch 
were  present  at  the  time  the  testator  acknowledged  the  will 
it  is  argued  that  appellees  were  required  to  produce  these 
witnesses  in  the  circuit  court,  and  having  failed  to  do  so 


448  Chandler  v.  Fisher.  [2N  DL 

the  presumption  should  be  indulged  that  their  testimony 
would  have  been  corroborative  of  that  of  those  two  sub- 
scribing witnesses.  If  that  be  true  it  could  not  be  presumed 
that  such  witnesses  could  have  testified  to  more  facts  upon 
which  to  base  a  judgment  of  unsoundness  of  mind  of  the 
testator  than  did  the  subscribing  witnesses  themselves.  The 
mere  opinions  of  the  three  proposed  witnesses  as  to  mental 
unsoundness,  based  on  such  facts,  would  not  have  availed 
to  change  the  result  had  they  so  testified.  As  a  matter  of 
fact,  those  witnesses  were  not  shown  to  be  within  the  juris- 
diction of  the  court  and  able  to  testify  on  the  trial,  and  if 
they  had  been,  we  know  of  no  rule  that  would  compel  ap- 
pellees to  produce  such  witnesses,  whether  favorable  or  un- 
favorable. The  statute  only  compels  the  attendance  and 
testimony  of  the  subscribing  witnesses,  and  gives  the  pro- 
ponents the  privilege  of  introducing  such  other  witnesses 
as  they  may  choose,  to  establish  the  will. 

The  second  ground  urged  by  appellant  for  a  reversal  of 
the  judgment  is  not  tenable.  The  attesting  witnesses  did 
not  sign  as  witnesses  in  the  presence  of  each  other  at  the 
time  the  will  was  acknowledged,  but  that  is  not  necessary 
under  our  statute  on  wills.  This  court  has  twice  considered 
that  question  and  has  as  many  times  declared  that  it  is 
not  necessary  that  the  two  attesting  witnesses  should  wit- 
ness the  will  in  the  presence  of  each  other  and  that  the 
statute  contains  no  such  requirement.  {Flinn  v.  Owen,  58 
111.  Ill;  Rupp  V.  Jones,  289  id.  596. )  Similar  statutes  have 
been  construed  in  the  same  manner  by  the  other  courts  of 
this  country  who  have  passed  on  this  question,  i  Under- 
bill on  Wills,  sec.  197;  40  Cyc.  1125. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  13052. — Cause  transferred.) 

The  McN^l  &  Higgins  Co.  Appellant,  vs.  The  Neenah 
Cheese  and  Cold  Storage  Company,  Appellee. 

Opinion  filed  December  ly,  ipip, 

1.  Appeals  and  errors — question  of  constitutionality  of  statute 
cannot  be  raised  for  first  time  in  Supreme  Court,  The  question  of 
the  constitutionality  of  a  statute  cannot  be  raised  for  the  first  time 
in  the  Supreme  Court  but  must  have  been  called  to  the  attention 
of  the  trial  court  and  ruled  upon  by  it,  and  proper  exceptions  to 
the  ruling  must  be  preserved. 

2.  Same — assignments  of  error  must  be  based  upon  the  record. 
Assignments  of  error  must  be  based  upon  the  record  itself  and  not 
merely  upon  the  argument  of  counsel. 

Appeal  from  the  Municipal  Court  of  Chicago;  the 
Hon.  Harry  Olson,  Judge,  presiding. 

Edward  J.  Kelley,  for  appellant. 

Charles  J.  Faulkner,  Jr.,  Walter  C.  Kirk,  and 
J.  C.  Spence,  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  suit  was  brought  in  the  municipal  court  of  Chicago 
by  appellant  to  recover  damages  alleged  to  have  been  sus- 
tained by  it  on  account  of  the  failure  of  appellee  to  deliver 
300  boxes  of  cheese  which  would  be  satisfactory  to  appellant. 
The  record  shows  that  after  an  agreement  was  entered  into 
to  deliver  such  cheese,  appellee  shipped  a  car-load  of  cheese, 
containing  300  boxes,  to  Chicago  to  be  delivered  to  appel- 
lant. Appellant  on  inspection  did  not  approve  and  accept 
the  cheese.  On  the  trial  in  the- municipal  court  the  issues 
were  found  for  appellee,  and  appellant  has  brought  the  case 
directly  to  this  court  on  appeal. 

Apparently  the  only  ground  for  the  direct  appeal  is  that 
the  constitutionality  of  the  Uniform  Sales  act  is  here  ques- 
tioned.   It  is  unnecessary  to  state  the  terms  of  the  contract 
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concerning  the  shipment  of  cheese  or  refer  to  the  testimony, 
for  the  reason  that  it  appears  from  an  inspection  of  the  rec- 
ord that  counsel  for  appellant  did  not  raise  the  question  of 
the  constitutionality  of  the  statute  in  the  court  below  and 
that  the  trial  court  did  not  pass  upon  the  validity  of  the 
act.  We  find  that  counsel  for  appellant  objected  to  ques- 
tions asking  what  the  custom  or  usage  was,  on  the  ground 
that  there  could  be  no  general  usage  or  custom  that  would 
conflict  with  the  State  laws  or  abrogate  a  contract,  but  so 
far  as  we  can  ascertain  from  the  record,  appellant  did  not 
question  the  constitutionality  or  validity  of  the  Uniform 
Sales  act.  At  the  close  of  all  the  evidence  counsel  for  ap- 
pellant moved  to  strike  out  all  the  testimony  with  refer- 
ence to  the  alleged  custom  or  usage,  saying :  "First,  on  the 
ground  that  it  is  apparent  from  the  testimony  that  it  is  un- 
reasonable; second,  that  it  is  not  in  conformity  with  the 
law ;  third,  that  it  is  not  shown  to  be  general ;  fourth,  that 
it  is  not  shown  to  be  in  contemplation  of  the  parties  or 
that  it  was  known  to  the  people  in  that  line  of  business  or 
to  the  plaintiff  at  the  time  the  contract  was  entered  into. 
Failure  to  deliver  the  cheese  we  bought, — that  is  what  our 
action  is  for."  In  the  assignment  of  errors  in  this  court 
counsel  for  the  first  time  questions  the  constitutionality  of 
the  Uniform  Sales  act.  This  court  has  uniformly  held  tliat 
"the  question  of  the  constitutionality  of  a  statute  cannot 
properly  be  raised  for  the  first  time  in  a  court  of  review 
but  must  have  been  called  to  the  attention  of  the  trial  court 
and  ruled  upon  by  it,  and  the  person  challenging  its  valid- 
ity must  have  preserved  proper  exceptions  to  such  ruling." 
{Cummings  v.  People,  211  111.  392.  To  the  same  effect 
see  Griveau  v.  South  Chicago  City  Railway  Co.  213  111.  633, 
and  Moses  v.  Royal  Indemnity  Co.  276  id.  177.)  The  as- 
signments of  error  must  be  based  upon  the  record  itself 
and  not  merely  upon  the  argument  of  counsel  or  on  the  fact 
that  the  question  might  have  been  raised  in  the  pleadings 
or  during  the  trial.    Masonic  Tnnple  Ass'n  v.  City  of  Chi- 
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cago,  21  y  111.  58;  People  v.  Cannon,  236. id.  179;  City  of 
Sullivan  v.  Central  Illinois  Public  Service  Co.  287  id.  19. 
On  the  record  before  us  the  appeal  should  not  have  been 
taken  directly  to  this  court  but  to  the  Appellate  Court.  This 
court  being  without  jurisdiction,  the  cause  will  be  trans- 
ferred to  the  Appellate  Court  for  the  First  District,  and  the 
clerk  of  this  court  will  transfer  to  the  clerk  of  the  Appel- 
late Court  for  that  district  all  the  files  in  this  case,  together 
with  the  order  transferring  the  cause. 

Cause  transferred. 


(No.  13002. — Reversed  and  remanded.) 
Thk  People  ex  rel.   Charles  Speck,  Highway  Commis- 
sioner, Appellee,  vs.  S.  D.  Peeler  et  al.  Appellants. 

Opinion  filed  December  //,  ipip- 

Drainage — the  liability  of  a  district  ceases  after  bridges  have 
been  restored.  Where  a  drainage  district,  after  deepening  certain 
water-courses  at  highway  intersections,  restores  the  highways  and 
the  bridges  to  their  former  condition  of  usefulness  the  liability  of 
the  district  ceases,  and  it  cannot  be  compelled  to  thereafter  build 
new  bridges  to  take  the  place  of  the  old  ones  after  thqy  have  be- 
come unsafe  by  reason  of  travel  or  decay,  as  such  duty  rests  upon 
the  road  district.  {People  y.  Block,  276  111.  286,  and  B rougher  v. 
Drainage  District,  277  id.  156,  explained.) 

Appeal  from  the  Circuit  Court  of  Massac  county ;  the 
Hon.  D.  T.  HartwEli.,  Judge,  presiding. 

H.  A.  Evans,  for  appellants. 

Wawer  Roberts,  State's  Attorney,  and  Fred  R. 
Young,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Charles  Speck,  highway  commissioner  of  road  district 
No.  3  in  Massac  county,  filed  a  petition  for  mandamus  to 
the  January  term,  19 19,  of  the  circuit  court  of  Massac 
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county,  in  the  name  of  the  People,  against  S.  D.  Peeler, 
S.  Bartlett  Kerr  and  Fred  E.  Riepe,  drainage  commission- 
ers of  Cache  River  Drainage  District,  to  compel  them  to 
build  a  bridge  across  the  ditches  of  said  drainage  district 
at  each  of  five  places  where  the  ditches  cross  public  roads 
in  the  road  district  and  to  forever  maintain  and  keep  the 
same  in  repair.  After  a  demurrer  had  been  overruled  to 
the  petition  the  drainage  commissioners  answered  the  peti- 
tion as  amended.  A  demurrer  to  the  answer  was  then  sus- 
tained, and  the  court  entered  judgment  thereon  granting 
the  writ,  ordering  the  drainage  commissioners  to  build  five 
good  and  lawful  bridges, — one  each  at  the  public  crossings 
aforesaid, — and  to  restore  such  road  crossings  to  their  full 
and  proper  usefulness.  The  drainage  commissioners  have 
appealed. 

The  material  facts  admitted  by  the  demurrer  are  the 
following :  Road  district  No.  3  comprises  township  14  and 
fractional  township  14,  range  5,  east  of  the  third  principal 
meridian,  in  Massac  county,  of  which  district  the  relator  is 
road  commissioner.  On  May  8,  191 1,  the  Cache  River 
Drainage  District,  comprising  parts  of  Union,  Johnson, 
Massac  and  Pope  counties,  was  duly  organized,  after  a  legal 
hearing  on  a  sufficient  petition,  by  the  judgment  and  order 
of  the  county  court  of  Massac  county,  under  and  by  virtue 
of  the  Levee  act.  On  August  5,  1912,  sub-district  No.  i 
in  the  Cache  River  Drainage  District  was  duly  and  legally 
organized  by  the  order  and  judgment  of  the  same  county 
court  under  section  59  of  said  act,  and  it  comprises  a  part 
of  said  road  district.  The  appellants  are  drainage  commis- 
sioners of  the  district  and  sub-district.  In  the  sub-district 
the  drainage  commissioners  had  constructed  three  ditches, 
known  as  the  Seilbeck  ditch,  the  New  Columbia  ditch  and 
the  Gurley  ditch,  all  of  which  are  located  in  said  road  dis- 
trict. The  Seilbeck  ditch  follows  a  natural  water-course 
and  crosses  three  public  roads  in  the  road  district,  at  each 
of  which  crossings  the  road  district  had  previously  con- 
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structed  a  small  bridge  across  the  water-course  for  public 
travel.  The  Gurley  and  the  New  Columbia  ditches  also 
crossed,  in  a  natural  water-course,  a  public  road  in  the  road 
district,  and  at  each  of  those  crossings  the  road  district  had 
previously  built  a  small  bridge  across  the  water-course  for 
the  convenience  of  public  travel.  All  five  of  the  bridges 
were  wooden  bridges  built  of  two-inch  flitch  laid  over  small, 
round,  wooden  girders,  and  when  reached  by  the  ditching 
machine  of  the  drainage  commissioners  were  picked  up  and 
laid  aside  until  the  ditching  machine  had  completed  the 
ditching  at  the  crossings.  The  drainage  district  then*  ar- 
ranged with  John  Verbarg,  then  road  commissioner  for  the 
road  district,  to  replace  and  re-build  all  the  bridges  over  the 
crossings  and  restore  the  highway  and  bridges  to  their  for- 
mer degree  of  usefulness,  by  filling  the  road-bed  with  dirt 
and  replacing  the  bridges,  using  new  material  when  proper 
and  necessary.  The  drainage  district  paid  Verbarg  out  of 
its  funds  his  full  charges  and  outlays  for  thus  restoring 
the  highway  and  bridges.  The  bridges  thus  restored  have 
been  for  more  than  five  years  in  constant  use  for  travel  by 
the  general  traveling  public  and  have  only  become  worn, 
dilapidated  and  insufficient  by  reason  of  such  use,  and  are 
simply  in  need  of  being  repaired  or  replaced  with  more 
modem  and  permanent  bridges.  All  the  ditches  were  con- 
structed in  accordance  with  plans  and  specifications  ap- 
proved by  the  county  court  and  with  just  the  proper  and 
sufficient  capacity  to  receive  and  carry  away  the  natural 
waters  falling  in  and  on  the  lands  in  the  drainage  district, 
and  no  waters  not  naturally  flowing  to  and  through  said 
crossings  and  falling  in  the  natural  watersheds  to  said  water 
courses  pass  through  said  ditches  or  water-courses.  The 
ditches  are  not  larger  than  sufficient  to  insure  proper  and 
complete  drainage  of  the  lands  in  the  drainage  district. 

Appellants  insist  that  under  the  facts  admitted  by  the 
demurrer  the  drainage  district  owed  to  the  road  district, 
when  the  highways  were  cut  and  the  bridges  removed, 
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the  duty  to  simply  reconstruct  and  re-build  the  roads  and 
bridges  so  as  to  restore  them  to  their  former  degree  of 
usefulness  and  efficiency  and*  that  it  has  fully  discharged 
that  duty.  Appellee  contends  that  the  duty  of  the  drain- 
age district  is  continuous,  and  that  as  each  bridge  or  struc- 
ture becomes  dilapidated  or  destroyed,  by  use  of  the  travel- 
ing public  or  otherwise,  it  must  forever  repair  or  re-build 
the  same  at  its  cost.  The  issues  are  clear  cut.  Appellee 
makes  no  contention  that  the  drainage  district  did  not  re- 
store the  road  and  the  bridges,  in  the  first  instance,  to  their 
forrher  degree  of  usefulness  and  efficiency  and  in  a  proper 
manner. 

Every  land  owner  in  the  drainage  district  had  a  natural 
right  to  drain  his  land  for  sanitary  and  agricultural  pur- 
poses into  the  natural  water-courses  of  the  drainage  district 
before  it  or  the  road  district  was  organized.  Those  natu- 
ral rights  are  now  treated  as  easements  by  all  leading  writ- 
ers upon  the  subject  of  easements.  (Jones  on  Easements, 
sees.  725-767.)  Natural  drainage  is  necessary  to  render 
land  fit  for  the  habitation  and  use  of  man.  The  streams 
are  the  great  natural  sewers  through  which  the  surface 
waters  escape  to  the  sea,  and  the  natural  depressions  in  the 
land  are  the  drains  leading  to  the  streams.  So  long  as  they 
are  used  without  exceeding  their  natural  capacity,  the  owner 
of  land  through  which  they  run  cannot  complain  that  the 
water  is  made  to  flow  in  them  faster  than  it  does  in  a  state 
of  nature.  The  right  to  drain  upon  and  over  lower  lands 
without  making  compensation  for  such  privilege  is  the  same 
whether  the  higher  land  is  the  farm  of  an  individual  owner 
or  a  public  highway,  and  along  with  this  right  the  upper 
land  owner  has  the  further  right  to  cut  necessary  and  proper 
ditches  in  his  own  land  to  facilitate  its  drainage  when  con- 
fined to  removing  surface  waters  naturally  falling  upon  his 
land.  (2  Farnham  on  Waters  and  Water  Rights,  sec.  186.) 
Appellee's  road  district  constructed  its  roads  subject  to  said 
natural  rights,  and  was  legally  bound  to  protect  such  rights 
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in  the  construction  of  its  roads  so  far  as  it  reasonably  could 
do,  consistently  with  its  statutory  rights  and  duties  in  such 
construction. 

By  statute  drainage  districts  are  given  extensive  powers 
and  privileges  in  the  matter  of  securing  more  thorough  and 
timely  drainage.    They  may  ciit  large  and  extensive  ditches 
for  that  purpose  when  necessary  and  proper  to  secure  com- 
plete and  prompt  drainage;   may  dig  artificial  ditches  and 
drains  or  extend  them  through  natural  depressions,  chan- 
nels and  water-courses;   may  deepen  and  widen  the  same 
and  cross  .railroads  or  public  highway  embankments  and  cuts 
with  them,  and  may  assess  the  railroads  or  townships  for 
benefits  and  damages  accruing  by  reason  of  such  drainage. 
By  the  provisions  of  section  55  of  the  Levee  act  such  as- 
sessments against  a  railroad  or  township  shall  not  include 
the  expenses  of  constructing  or  repairing  any  bridge,  em- 
bankment or  grade,  culvert  or  other  work  on  the  roads  of 
such  corporations  crossing  any  ditch  or  drain  constructed  on 
the  line  of  any  natural  depression,  channel  or  water-course, 
but  the  corporate  authorities  of  such  township  or  railroad 
are  required  at  their  own  expense  to  construct  such  bridge, 
culvert  or  other  work  or  to  replace  any  bridge  or  culvert 
temporarily  removed  by  the  drainage  commissioners  in  do- 
ing their  work.     Such  provisions  are  valid  and  binding  on 
railroad  companies.    {Chicago,  Burlington  and  Quincy  Rail- 
zvay  Co.  v.  People,  212  111.  103.)     They  would  be  equally 
binding  upon  townships  or  road  districts  but  for  the  pro- 
visions of  sections  9  and  10  of  article  9  of  our  constitution. 
Those  sections  prohibit  the  legislature  from  compelling  a 
town  to  incur  a  debt  without  its  consent  and  from  granting 
the  right  of  corporate  taxation  to  any  other  than  the  cor- 
porate authorities,  who  are  the  municipal  officers  directly 
elected  by  the  people  to  be  taxed  or  appointed  in  some  mode 
to  which  the  people  to  be  taxed  have  given  their  assent. 
This  court  has  held  that  the  destruction  of  a  public  high- 
way, requiring  its  repair,  by  building  a  bridge  or  replacing 
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or  repairing  one  removed  by  drainage  commissioners  and 
otherwise  repairing  the  road,  necessarily  imposes  a  burden 
and  a  debt  on  the  township  if  it  be  required  to  make  such 
repairs  or  build  the  bridge,  and  that  this  is  so  although  the 
crossing  is  in  a  natural  depression,  channel  or  water-course. 
(People  V.  Block,  276  111.  286;  Brougher  v.  Lost  Creek 
Drainage  District,  277  id.  1 56. )  The  holding  in  those  cases 
is  that  where  the  crossing  is  in  a  natural  water-course  the 
drainage  district  must  restore  the  road  and  bridge  at  such 
crossing  at  its  own  cost,  and  may  include  the  expense  in 
its  assessment  roll  in  like  manner  as  other  claims  for  dam- 
age to  property  may  be.  There  is  no  intimation  in  those 
decisions  that  a  road  district  is  to  be  entirely  relieved  from 
its  statutory  duty  of  repairing  and  re-building  bridges  at 
such  crossings  when  such  repair  or  re-building  is  required 
by  reason  of  the  bridges  becoming  out  of  repair  or  dilapi- 
dated by  reason  of  public  travel,  or  that  a  drainage  district 
should  forever  repair  and  maintain  bridges  on  such  cross- 
ings over  natural  water-courses  after  it  has  restored  the 
roads  and  bridges  cut  and  removed  by  it. 

The  road  commissioner!  of  this  road  district,  as  already 
disclosed,  built  the  five  bridges  in  question  before  the  drain- 
age district  was  organized.  There  is  no  contention  that 
such  building  of  the  bridges  was  not  in  accordance  with 
their  statutory  duty  to  the  traveling  public,  and  we  must 
assume  that  it  was  necessary  for  them  to  build  the  bridges 
under  their  duties  as  such  road  commissioners.  When  the 
bridges  were  removed  by  the  drainage  district  and  after- 
ward re-built  and  the  highway  completely  restored  at  those 
crossings,  the  bridges  and  the  part  of  the  highway  re- 
stored constituted  parts  of  the  highway,  of  which  the  high- 
way commissioners  had  full  control.  The  bridges  were  no 
part  of  the  improvements  of  the  drainage  district.  The 
duty  of  the  road  district  to  repair  and  re-build  those  bridges 
after  they  were  restored,  as  aforesaid,  still  rests  upon  the 
road  commissioners  for  the  road  district.    They  possess  the 
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only  authority  conferred  by  law  for  levying  a  tax  or  incur- 
ring a  liability  for  public  road  and  bridge  purposes.  (Peo- 
ple V.  Block,  supra. )  No  further  liability  can  attach  to  the 
drainage  district  on  account  of  such  bridges  to  repair  or  re- 
build the  same,  when  such  repairing  or  re-building  is  only 
required  by  reason  of  public  travel  thereon  or  of  natural  de- 
cay. The  drainage  district  is  itself  a  municipal  corporation, 
and  there  is  no  authority  under  the  law  to  compel  it  to  as- 
sume any  duties  or  liabilities  of  the  road  district  with  regard 
to  building  bridges  on  public  highways  over  natural  water- 
courses, as  required  by  the  statute  on  roads  and  bridges. 
While  a  road  district  may  not  be  required  to  build  bridges 
over  artificial  channels  cut  through  its  roadway  by  a  drain- 
age district,  there  can  be  no  question  that  its  duty  to  build 
bridges  on  the  highways  across  water-courses  is  continuous, 
even  though  such  water-courses  are  used  by  the  drainage 
district  as  part  of  its  ditches. 

Appellee's  petition  alleged  that  the  drainage  district 
widened  and  deepened  the  water-courses  so  as  to  require 
somewhat  longer  bridges  than  those  removed  by  the  drain- 
age district.  Appellants'  answer  denied  that  longer  bridges 
were  required  by  reason  of  such  widening  and  deepening  of 
the  water-courses.  The  answer  stated  a  complete  defense 
to  appellee's  petition  in  this  regard  under  its  allegation  that 
the  drainage  district  did  not  make  the  channels  at  such 
crossings  deeper  or  wider  than  was  necessary  to  properly 
drain  the  lands  within  the  drainage  district.  It  was  the 
right  of  the  drainage  district  to  have  the  natural  water  chan- 
nel at  such  crossings  of  sufficient  capacity  to  give  the  drain- 
age district  proper  drainage.  It  is  the  duty  of  a  railroad 
company  or  of  the  officers  of  a  road  district  to  construct 
bridges  across  natural  water-courses  of  sufficient  length  and 
height  above  the  bed  of  the  stream  to  subserve  the  demands 
of  the  public  with  respect  to  their  rights  of  drainage,  not 
only  as  they  exist  at  the  time  of  crossing  such  water-courses 
but  for  all  future  time.     (Chicago,  Burlington  and  Quincy 
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Railway  Co.  v.  People,  siipra.)  When  a  natural  water- 
course is  just  deepened  and  widened  by  a  drainage  district 
sufficiently  for  necessary  and  proper  drainage,  it  will  not 
require  longer  bridges,  as  a  rule,  than  were  necessary  or 
proper  to  be  built  by  the  road  district  prior  to  such  widening 
and  deepening.  This  is  particularly  true  where  the  drainage 
district  secures  a  proper  outlet  and  increases  the  natural 
fall  of  the  water-course.  A  natural  water  channel  properly 
widened  and  deepened  so  as  to  give  more  rapid  and  com- 
plete drainage  necessarily  carries  away  the  water  more  rap- 
idly than  it  would  do  in  a  state  of  nature  and  is  less  sub- 
ject to  the  dangers  of  overflow  by  flood  waters  that  often 
destroy  bridges  and  other  such  structures  constructed  over 
it.  There  is  no  reasonable  theory  upon  which  to  base  the 
contention  that  by  appellants*  ditches  appellee's  burden  has 
been  increased  with  respect  to  his  duty  to  build  proper  and 
necessary  bridges  for  public  travel  over  said  crossings.  If 
their  answer  is  true  appellants  discharged  their  full  and 
legal  obligations  to  appellee  when  they  restored  the  roads 
and  bridges  to  their  former  state  of  usefulness  and  effi- 
ciency, under  the  decisions  in  People  v.  Block,  supra,  and 
Brougher  v.  Lost  Creek  Drainage  District,  supra.  The  debt 
sought  to  be  imposed  upon  the  road  districts  interested  in 
those  cases  was  for  the  destruction  of  highways  and  bridges 
by  the  acts  of  the  drainage  districts  in  digging  the  ditches, 
and  this  court  simply  held  that  the  legislature  had  no  right 
or  power,  under  the  constitution,  to  impose  such  a  debt, 
and  required  the  drainage  districts  at  their  cost  to  repair 
the  highways  and  bridges  and  thus  restore  them  to  their 
former  degree  of  efficiency. 

The  court  erred  in  sustaining  the  demurrer  to  the  an- 
swer and  in  rendering  judgment  against  appellants.  The 
judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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(No.  12871. — Reversed  and  remanded.) 

The  Edelweiss  Gardens,  Plaintiff  in  Error,  vs.  The  In- 
dustrial Commission  et  al, — (Gordan  A.  Ramsay, 
Admn  Defendant  in  Error.) 

Opinion  filed  December  //,  ipip. 

1.  Workmen's  compensation — injury  must  arise  out  of  em- 
ployment. It  is  not  sufficient  that  an  accidental  injury  occur  in  the 
course  of  the  employment,  but  to  be  within  the  Compensation  act 
the  injury  must  arise  out  of  the  employment  or  have  its  origin  in 
some  risk  of  the  employment. 

2.  Same — when  an  injury  arises  out  of  the  employment.  An  in- 
jury which  can  be  seen  to  have  been  a  natural  incident  of  the  work 
and  to  have  been  contemplated  by  a  reasonable  person  as  a  result 
of  the  exposure  occasioned  by  the  nature  of  the  employment  may 
be  said  to  arise  out  of  the  employment. 

3.  Same — zvhen  an  injury  does  not  arise  out  of  the  employment. 
An  injury  not  fairly  traceable  to  the  employment  as  the  contribut- 
ing proximate  cause  and  which  comes  from  a  hazard  to  which  the 
employee  would  have  been  equally  exposed  apart  from  the  employ- 
ment does  not  arise  out  of  the  employment. 

4.  Same — claimant  must  prove  injury  arose  out  of  employment. 
It  is  incumbent  upon  the  claimant,  under  the  Compensation  act,  to 
prove  by  direct  and  positive  evidence,  or  by  evidence  from  which 
such  inference  can  be  fairly  and  reasonably  drawn,  that  the  acci- 
dental injury  arose  out  of  the  employment. 

5.  Same — when  award  cannot  be  sustained  for  injury  received 
in  fight.  An  award  cannot  be  sustained  for  an  injury  to  a  restau- 
rant waiter  received  in  a  fight  with  another  employee,  where  the 
evidence  does  not  show  that  the  altercation  had  any  connection 
with  the  employment  but  is  as  consistent  with  the  theory  that  the 
quarrel  was  the  result  of  a  personal  feud  as  it  is  with  the  theory 
that  it  grew  out  of  a  dispute  concerning  the  business. 

Writ  oe  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Moses,  Rosenthal  &  Kennedy,  (Walter  Bachrach, 
and  Henry  Jackson  Darby,  of  counsel,)  for  plaintiff  in 
error. 
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James  V.  Cunningham,  Daniei.  L.  Madden,  and  Roy 
C.  Merrick,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Joseph  Brill,  employed  as  a  waiter  by  plaintiff  in  error, 
the  Edelweiss  Gardens,  died  August  i,  1917,  from  injuries 
received  the  same  date  in  a  fight  with  another  employee  of 
plaintiff  in  error.  Brill  left  surviving  him  a  widow  and 
three  children.  His  administrator  made  application  for  com- 
pensation for  his  death  under  the  Workmen's  Compensation 
act,  claiming  the  parties  were  operating  under  that  act  and 
that  Brill  died  from  accidental  injuries  which  arose  out  of 
and  in  the  course  of  the  employment.  The  arbitrator  fixed 
the  award  at  $4.45  per  week  for  41.6  weeks.  On  review 
by  the  Industrial  Commission  that  body  found  the  applicant 
was  entitled  to  an  award,  and  ordered  plaintiff  in  error  to 
pay  $25  semi-monthly  for  a  period  of  eighty  months  until 
the  sum  of  $4000  had  been  paid.  On  certiorari  to  the  cir- 
cuit court  the  award  was  confirmed,  and  that  court  certified 
the  case  was  a  proper  one  to  be  reviewed  by  the  Supreme 
Court. 

Plaintiff  in  error  contends  (i)  that  it  was  not  engaged 
in  an  extra-hazardous  enterprise  and  was  not  subject  to  the 
Workmen's  Compensation  act;  (2)  that  Brill  was  not  en- 
gaged in  extra-hazardous  work;  (3)  that  Brill's  injury  did 
not  arise  out  of  and  in  the  course  of  his  employment.  We 
are  of  opinion  the  injury  which  caused  Brill's  death  did  not 
arise  out  of  and  in  the  course  of  his  employment  and  will 
therefore  not  discuss  the  other  propositions. 

Joseph  Brill  at  the  time  of  his  injury,  August  i,  19 17, 
and  prior  thereto,  was  employed  as  a  waiter  by  the  Edel- 
weiss Gardens,  which  was  engaged  in  the  business  of  serving 
food  and  refreshments  to  the  public  and  providing  enter- 
tainment for  its  patrons.  Food  was  served  on  tables  pro- 
vided for  that  purpose  in  what  was  called  the  restaurant  and 
garden.     In  the  same  place  there  was  also  dancing.    The 


Dec'WJ         Edelweiss  Gardens  v.  Indus.  Com.        461 

kitchen  was  in  the  basement  and  was  reached  from  the  res- 
taurant by  means  of  a  sloping  floor  or  runway  with  no  stair 
steps.  To  get  and  serve  the  food  waiters  passed  to  and 
from  the  basement  kitchen  over  the  runway.  Brill's  em- 
ployment and  duties  were  to  get  food  from  the  kitchen  and 
serve  it  on  the  tables  to  customers  in  the  restaurant.  In 
addition  to  the  waiters  employed  to  serve  the  food  tliere 
were  also  employed  bus  boys  to  put  ice,  butter,  glasses  and 
silverware  on  the  tables,'  called  "making  a  set-up."  Some- 
times when  the  crowd  was  large  the  bus  boys  assisted  in 
carrying  out  dishes.  R.  K.  Pruyn  was  the  superintendent. 
Fred  Ash  ford  was  employed  as  a  bus  boy.  On  the  even- 
ing of  August  I,  1917,  Ashford  moved  a  tray  which  had 
some  bread  on  it  and  was  putting  it  in  the  tray  box  when 
Brill  observed  what  he  was  doing  and  told  him  the  bread 
was  too  good  to  be  thrown  away  and  ought  not  to  be  wasted 
in  that  manner.  Ashford  replied  that  he  was  acting  under 
orders  of  the  manager  and  proposed  they  go  to  the  office 
to  see  the  rtianager.  They  started  for  the  manager's  office, 
to  reach  which  they  had  to  pass  along  the  runway.  Ashford 
testified  he  was  in  front  of  Brill  when  they  passed  Pinkey 
Lee,  another  bus  boy.  Brill  and  Lee  engaged  in  an  alterca- 
tion. Ashford  did  not  know  how  they  came  to  engage  in 
a  fuss.  He  heard  Brill  halloo  and  saw  him  turn  and  run 
back.  Ashford  said  "it  all  happened  at  once."  Brill  was 
hit  on  the  side  of  the  head  with  something, — ^probably  a 
platter, — which  fractured  his  skull.  He  was  taken  to  a  hos- 
pital and  died  the  same  night.  George  Brand  testified  he 
was  a  waiter  at  the  Edelweiss  Gardens  at  the  time  of  Brill's 
injury;  that  he  was  ten  or  twelve  feet  from  where  he  was 
struck ;  that  suddenly  he  saw  a  china  platter  fly  and  heard 
Brill  scream ;  that  he  went  to  Brill  and  saw  the  right  side 
of  his  head  was  red ;  that  he  asked  Brill  what  was  the  mat- 
ter but  received  no  answer;  that  Brill  went  down  to  the 
basement  and  the  house  officer  ordered  him  out.  George 
Hoeger  testified  he  was  a  waiter  at  the  Edelweiss  Gardens 
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and  knew  Brill.  He  saw  he  had  trouble  the  night  of  Au- 
gust I  "with  them  bus  boys  and  how  the  bus  boys  went  and 
hit  him."  He  said  Pinkey  Lee  hit  him  with  his  fist  while 
he  was  walking  down  the  incline  to  the  kitchen. 

Brill  and  Lee  had  no  connection  with  or  authority  over 
each  other  in  the  discharge  of  their  respective  duties,  and 
there  is  no  proof  to  show  that  the  altercation  between  them 
grew  out  of  the  manner  of  performing  their  work  or  had 
any  connection  with  it.  It  does  not  appear  that  Lee  was 
present  when  Brill  spoke  to  Ashford  about  the  bread.  As 
Ashford  and  Brill  were  going  to  the  manager's  office  Brill 
and  Lee  met,  there  was  a  sudden  altercation  between  them 
and  Lee  struck  Brill.  It  is  not  sufficient  that  an  accidental 
injury  occur  in  the  course  of  the  employment  but  it  must 
arise  out  of  the  employment.  (Mueller  Construction  Co. 
V.  Industrial  Board,  283  111.  148.)  It  is  sometimes  difficult 
to  determine  whether  an  accidental  injury  arose  out  of  the 
employment.  This  court  has  in  the  case  last  referred  to, 
and  in  other  cases,  quoted  with  approval  from  McNicoVs 
case,  215  Mass.  497,  what  th^  Supreme  Court  of  Massa- 
chusetts said  on  this  subject,  the  substance  of  which  is  that 
an  injury  may  be  said  to  arise  out  of  the  employment  when 
there  is  apparent  to  the  rational  mind,  from  the  circum- 
stances, a  causal  connection  between  the  conditions  under 
which  the  work  is  performed  and  the  injury.  If  the  injury 
can  be  seen  to  have  been  a  natural  incident  of  the  work 
and  to  have  been  contemplated  by  a  reasonable  person  as 
a  result  of  the  exposure  occasioned  by  the  nature  of  the 
employment  it  may  be  said  to  arise  out  of  the  employment. 
An  injury  not  fairly  traceable  to  the  employment  as  the 
contributing  proximate  cause  and  which  comes  from  a  haz- 
ard to  which  the  employee  would  have  been  equally  ex- 
posed apart  from  the  em.ployment  does  not  arise  out  of 
the  employment.  The  causative  danger  must  be  peculiar  to 
the  work  and  incidental  to  the  character  of  the  business. 
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This  court  has  sustained  an  award  for  an  injury  to  an 
employee  received  in  a  fight  with  another  employee  which 
was  not  a  mere  personal  matter  but  grew  out  of  a  quarrel 
over  the  manner  of  conducting  the  employer's  business  and 
where  the  evidence  tended  to  show  the  injured  employee  was 
not  responsible  for  the  assault.  {Pekin  Cooperage  Co.  v. 
Indtistrial  Com,  285  111.  31 ;  Swift  &  Co,  v.  Industrial  Com, 
287  id.  564 ;  Chicago,  Rock  Island  and  Pacific  Railway  Co. 
v.  Industrial  Com.  288  id.  126.)  An  accident  to  be  within 
the  Workmen's  Compensation  act  must  have  had  its  origin 
in  some  risk  of  the  employment.  There  is  no  proof  that 
the  difficulty  between  Lee  and  Brill  had  its  origin  in  or  any 
connection  with  their  employment.  The  proof  is  as  con- 
sistent with  the  theory  that  it  had  no  such  origin  or  connec- 
tion but  resulted  from  a  previous  feud  or  ill-feeling  between 
the  two  men,  as  it  is  with  the  theory  that  the  quarrel  or  al- 
tercation grew  out  of  the  manner  of  conducting  the  business 
in  which  they  were  employed.  It  was  incumbent  upon  the 
defendant  in  error  to  prove  the  accident  arose  out  of  the 
employment  by  direct  and  positive  evidence  or  by  evidence 
.from  which  such  inference  could  be  fairly  and  reasonably 
drawn.  {Ohio  Building  Vault  Co.  v.  Industrial  Board,  277 
111.  96;  Wisconsin  Steel  Co.  v.  Industrial  Com.  288  id. 
206.)  "Liability  cannot  rest  upon  imagination,  speculation 
or  conjecture, — ^upon  a  choice  between  two  views  equally 
compatible  with  the  evidence, — ^but  must  be  based  upon  facts 
established  by  evidence  fairly  tending  to  prove  them."  Pe- 
terson  &  Co,  v.  Industrial  Board,  281  111.  326. 

There  being  no  evidence  to  sustain  the  award  it  will  be 
set  aside,  the  judgment  of  the  circuit  court  reversed  and 
the  cause  remanded.  Reversed  and  remanded. 
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(No.  12985. — ^Judgment  affirmed.) 
The  People  ex  rel.  George  Farrar,  County  Collector,  Ap- 
pellee, vs,  J.  E.  Edwards,  Appellant. 

Opinion  filed  December  17,  1919. 

1.  Constitutional  law — community  high  school  curative  act 
of  ipip  is  valid.  The  act  of  1919,  (Laws  of  1919,  p.  907,)  to  legal- 
ize the  organization  of  community  high  school  districts  attempted 
to  be  organized  under  the  invalid  section  89  of  the  general  School 
law  of  191 7,  is  a  valid  law. 

2.  Schools — application  of  community  high  school  curative  act 
of  ipip.  The  curative  act  of  1919  (Laws  of  1919,  p.  907,)  applies 
to  any  school  district  which  was  attempted  to  be  organized  under 
any  of  our  high  school  acts  which  are  in  the  class  mentioned  in  sec- 
tion I  of  the  act  and  which  are  invalid  because  not  organized  in 
accordance  with  the  requirements  of  statutes  that  are  valid  laws. 

3.  Taxes — tax  for  community  high  school  is  valid,  A  tax  for  a 
community  high  school  in  a  district  validated  by  the  curative  act 
of  1919  is  valid  even  though  the  section  of  the  statute  under  which 
the  district  was  originally  organized  is  invalid. 

Appeal  from  the  County  Court  of  Cass  county;  the 
Hon.  C.  A.  E.  Martin,  Judge,  presiding. 

C.  A.  GridlEv,  Thomas  D.  Masters,  and  Walter  T. 
Day,  for  appellant. 

Lloyd  M.  McClure,  and  Stevens  &  Herndon,  for 
appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

The  county  collector  of  Cass  county  applied  to  the 
county  court  for  judgment  and  order  of  sale  against  the 
property  of  J.  E.  Edwards  for  delinquent  taxes  levied  by 
Community  High  School  District  No.  212,  which  was  or- 
ganized in  191 7  under  section  89  of  the  general  School  law 
as  amended  in  191 7,  which  provided  for  the  establishment 
of  a  community  high  school.     The  objection  made  to  the 
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tax  was,  that  the  act  under  which  the  pretended  organiza- 
tion was  had  had  been  declared  unconstitutional  in  Kenyon 
V.  Moore,  287  111.  233,  and  that  the  tax  levied  was  therefore 
void.  It  was  further  contended  that  the  curative  act  of 
May  I,  1919,  is  unconstitutional  and  that  it  does  not  vali- 
date the  tax.  The  county  court  overruled  the  objections 
and  entered  judgment,  from  which  this  appeal  was  prayed 
and  perfected. 

The  act  to  legalize  the  organization  of  community  high 
school  districts,  approved  and  in  force  May  i,  19 19,  pro- 
vides in  section  i :  "That  in  all  cases  where  a  majority 
of  the  inhabitants  of  any  compact  and  contiguous  territory 
voting  on  the  proposition,  having  voted  at  any  election  called 
for  the  purpose  by  the  county  superintendent  of  schools,  in 
favor  of  the  organization  of  such  territory  into  a  community 
high  school  district,  and  when  at  a  subsequent  election  simi- 
larly called  and  held  a  board  of  education  has  been  chosen 
for  such  district,  each  such  election  is  hereby  made  legal  and 
valid  and  such  territory  is  hereby  declared  legally  and  val- 
idly organized  and  established  as  a  high  school  district,  and 
a  valid  and  existing  school  district  and  body  politic  and  cor- 
porate of  the  State  for  the  purpose  of  establishing  and  main- 
taining a  high  school.  The  board  of  education  acting  for 
each  such  district  is  hereby  declared  to  be  the  duly  consti- 
tuted corporate  authority  thereof,  and  each  such  board  shall 
hereafter  consist  of  five  members,  and  shall  be  elected  and 
organized  in  the  same  manner  and  have  the  powers  and  dis- 
charge the  duties  of  boards  of  education  of  school  district 
as  provided  by  sections  86,  126  and  127  of  an  act  entitled 
'An  act  to  establish  and  maintain  a  system  of  free  schools,' 
approved  and  in  force  June  12,  1909,  as  said  sections  now 
exist  or  may  from  time  to  time  be  amended."  And  in  sec- 
tion 2,  that  "all  acts  and  proceedings  heretofore  done,  had 
or  performed,  by  each  such  district  and  the  persons  from 
time  to  time  elected  and  acting  as  the  board  of  education 
thereof,  such  as  are  authorized  to  be  done,  had  or  performed 
2eo  — 30 
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by  school  districts  or  boards  of  education  thereof  by  the 
general  school  laws  of  the  State^  are  hereby  declared  to 
be  legal  and  valid  in  all  respects,  anything  in  any  special 
charter  to  the  contrary  notwithstanding."  (Laws  of  1919, 
p.  907.) 

This  act  is  substantially  in  the  words  of  the  curative  act 
of  June  14,  1917.  The  constitutionality  of  the  1917  act 
was  considered  and  sustained  in  People  v.  Madison,  280  HI. 
96,  People  V.  Woodruff,  280  id.  472,  and  People  v.  Fifer, 
280  id.  506.  All  the  reasons  urged  against  the  constitu- 
tionality of  the  act  of  1919  were  urged  in  those  cases  against 
the  constitutionality  of  the  act  of  1917,  and  what  we  have 
there  said  is  conclusive  on  the  question  of  the  validity  of  the 
act  here  in  question.  No  good  purpose  could  be  served  by 
re-stating  our  reasons  and  we  content  ourselves  with  the  rea- 
sons there  given. 

The  legislature  did  not  by  this  curative  act  purport  or 
attempt  to  legalize  section  89  of  the  general  School  law, 
which  was  declared  unconstitutional  in  Kenyon  v.  Moore, 
supra.  The  act  is  still  void  notwithstanding  the  curative 
act,  and  no  school  district  can  be  organized  in  the  future 
under  that  act  which  will  be  valid.  We  may  disregard  the 
fact  that  section  89  was  ever  enacted.  In  other  words,  the 
validity  of  the  curative  act  of  1919  is  not  dependent  upon 
the  act  of  191 7  or  any  other  act,  but  the  test  of  its  validity 
is,  might  the  legislature,  in  the  exercise  of  its  constitutional 
powers,  have  authorized  the  organization  of  the  territory 
here  in  question  into  a  high  school  district,  and  if  so,  might 
it  have  authorized  the  organization  by  the  procedure  here 
adopted  ?  We  have  no  doubt  the  legislature  had  such  power. 
The  curative  act  of  1919  applies  to  any  school  district  which 
was  attempted  to  be  organized  under  any  of  our  high  school 
acts,  which  are  in  the  class  mentioned  in  section  i  of  the 
act,  and  which  are  invalid  because  not  organized  in  accord- 
ance with  the  requirements  of  the  statutes  that  are  valid 
laws.    We  hold  that  the  curative  act  is  valid  and  that  it  ap- 
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plies  to  this  case.  This  being  so,  we  hold  that  the  tax  was 
validated  by  this  act,  and  refer  to  Fisher  v.  Fay,  288  111.  11, 
People  v.  Pittsburg,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
road Co.  284  id.  87,  People  v.  Craft,  282  id.  483,  People 
V.  Mathezvs,  282  id.  85,  and  People  v.  New  York  Central 
Railroad  Co.  282  id.  11,  where  all  of  the  objections  urged 
against  this  tax  are  fully  considered  and  disposed  of,  con- 
trary to  the  contentions  of  appellant 

The  county  court  properly  overruled  the  objections  of 
appellant,  and  the  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


(No.  1309 1. — Writ  denied.) 
The  People  ex  rel.  Alma  M.  Campe,  Petitioner,  vs.  The 

Board  of  Review  of  Cook  County  et  al.  Defendants. 

% 

Opinion  filed  December  i/,  ipip. 

1.  Taxes — tax-payer  has  no  vested  right  under  statutes  fixing 
assessed  value,  A  tax-payer  has  no  vested  right  under  statutes  fix- 
ing a  certain  portion  of  the  actual  value  of  property  as  the  basis 
for  an  assessment  for  taxation,  and  such  basis  may  be  changed 
by  the  legislature  at  any  time. 

2.  Same — amount  of  taxes  and  rate  of  taxation  are  within  con- 
trol of  legislature.  The  power  to  levy  taxes  is  a  necessary  inci- 
dent of  sovereignty  and  is  possessed  by  the  State  without  being 
conferred  by  the  people,  and  in  Illinois  the  power  to  tax  and  to 
determine  the  amount  of  taxes  and  rate  of  taxation  rests  exclusively 
in  the  General  Assembly,  subject  only  to  constitutional  limitations. 

3.  Same — power  of  taxing  is  not  limited  to  July  i.  The  power 
of  the  General  Assembly  to  levy  taxes  or  increase  taxes  is  not  lim- 
ited by  the  constitution  or  by  statute  to  July  i,  and  if  an  assess- 
ment for  taxation  is  completed  before  that  time  the  taxing  authori- 
ties may  thereafter  levy  such  an  amount  of  tax  as  may  then  be 
authorized  by  law. 

4.  Same — act  of  ipip  increasing  assessed  value  applies  to  taxes 
for  ipip  and  is  valid.  The  amendment  of  1919  to  sections  17  and  18 
of  the  act  for  the  assessment  of  property,  (Laws  of  1919,  p.  727,) 
by  which  the  as&essed  value  of  property  is  fixed  at  one-half  the 
actual  value,  applies  to  taxes  for  the  year  1919  and  is  a  valid  law. 

Faemer,  Duncan  and  Thompson,  JJ.,  dissenting. 
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Original  petition  for  mandamus, 

Frank  O.  Campe,  for  petitioner. 

Roy  Massena,  (Edward  J.  Brundage,  Attorney  Gen- 
eral, Maclay  Hoyne,  State's  Attorney,  Clarence  N. 
Boord,  Michael  F.  Sullivan,  Hayden  N.  Bell,  Sam- 
uel A.  Ettelson,  Leon  Hornstein,  and  Tolman,  Red- 
field,  Sexton  &  Chandler,  of  counsel,)  for  defendants. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court: 

Sections  17  and  18  of  the  act  for  the  assessment  of 
property,  as  amended  in  1909,  provided  that  the  assessor 
should  determine  the  fair  cash  value  of  property,  which 
should  be  set  down  in  one  column  to  be  headed  "Full  value," 
and  one-third  part  thereof  should  be  ascertained  and  set 
down  in  another  column  headed  "Assessed  value ;"  that  the 
State  Board  of  Equalization  in  valuing  property  originally 
assessed  by  it  should  also  ascertain  and  set  down  in  one  col- 
umn the  fair  cash  value  to  be  headed  "Full  value,"  and  one- 
third  part  thereof  should  be  ascertained  and  set  down  in 
another  column  headed  "Assessed  value,"  and  that  the  one- 
third  of  the  value  of  all  the  property  so  ascertained  and  set 
down  should  be  the  assessed  value  for  all  purposes  of  taxa- 
tion, the  limitation  of  taxation  and  limitation  of  indebted- 
ness prescribed  in  the  constitution  or  any  statute.  In  1919 
the  General  Assembly  amended  sections  17  and  18  by  pro- 
viding that  property  subject  to  taxation  should  be  valued  at 
its  fair  cash  value,  which  should  be  set  down  in  a  column 
headed  "Full  value,"  and  one-half  part  thereof  should  be 
set  down  in  a  column  headed  "Assessed  value,"  which  last 
amount  should  be  the  assessed  value  of  the  property  for  all 
purposes  of  taxation.  (Laws  of  1919,  p.  727.)  At  the 
October  term,  1919,  by  leave  of  court  a  petition  in  the  name 
of  the  People  of  the  State  of  Illinois,  on  the  relation  of 
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Alma  M.  Campe,  a  resident  and  tax-payer  of  the  county  of 
Cook,  was  filed,  in  which  it  was  alleged  that  the  board  of 
assessors  of  Cook  county  for  the  current  year  1919  had 
assessed  all  property,  real  and  personal,  subject  to  assess- 
ment and  had  ascertained  and  determined  the  fair  cash 
value  of  such  property,  which  was  set  down  in  columns 
headed  "Full  value"  and  had  set  down  one-third  part  thereof 
in  other  columns  headed  "Assessed  value ;"  that  the  assess- 
ment books  had  been  delivered  to  the  board  of  review ;  that 
the  board  of  review  and  members  thereof  were  proceeding 
to  review  and  revise  the  assessment  by  ascertaining  and 
determining  one-half  part  of  the  value  of  each  item  or  de- 
scription of  property  and  setting  the  same  down  in  columns 
headed  "Total  assessed  value  as  corrected  by  board  of  re- 
view, 1919;"  that  the  petitioner  appeared  before  the  board 
of  review  on  August  22,  19 19,  and  requested  the  board  and 
the  members  thereof  to  ascertain,  determine  and  set  down 
as  the  assessed  value  of  all  items  or  descriptions  of  prop- 
erty the  one-third  part  of  the  fair  cash  value  thereof  as  the 
assessed  value,  which  the  board  of  review  refused  to  do. 
The  board  of  review  and  the  individual  members  of  the 
board  were  made  defendants  to  the  petition,  and  the  prayer 
of  the  petition  was  for  a  writ  of  mandamus  commanding 
them  to  set  down  in  the  assessment  books,  in  the  appropri- 
ate column  or  columns,  one-third  part  of  the  fair  cash  value 
of  all  property  as  the  assessed  value.  The  petition  was  an- 
swered with  admissions  that  the  board  of  assessors  set  down 
in  the  assessment  books  one-third  of  the  fair  cash  value  as 
the  assessed  value  of  property  and  the  change  made  by  the 
board  of  review  from  one-third  to  one-half  as  the  assessed 
value.  The  answer  alleged  that  the  board  of  assessors  did 
not  complete  the  work  of  assessment  before  July  i,  when 
the  amendatory  act  took  effect,  and  did. not  complete  the 
same  until  August  18,  when  it  made  a  return  to  the  board 
of  review  as  of  August  i,  and  that  the  General  Assembly 
at  the  same  session,  and  contemporaneously  with  the  pas- 
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sage  of  the  act  amending  sections  17  and  18,  passed  sixty- 
six  other  acts  reducing  the  rate  or  per  cent  which  taxing 
bodies  might  levy,  so  that  the  amount  of  revenue  produced 
by  the  limitations  so  fixed  would  be  the  same  as  before  the 
amendment.  The  answer  was  demurred  to  and  the  cause 
argued  and  taken  for  decision  on  the  demurrer.  The  writ 
was  denied,  and  the  reasons  for  the  decision  were  to  be 
stated  in  an  opinion  thereafter  to  be  filed. 

The  legal  questions  raised  by  the  demurrer  to  the  an- 
swer and  which  were  argued  by  counsel  are :  ( i )  Whether 
the  General  Assembly  intended  by  the  amendatory  act  that 
the  change  in  the  proportion  of  the  value  of  items  of  prop- 
erty ascertained  to  be  set  down  as  a  basis  of  assessment 
should  apply  to  the  taxes  for. the  year  1919;  and  if  so, 
(2)  whether  the  General  Assembly  had  the  power  to  make 
such  change  for  that  year. 

It  is  quite  evident  that  the  General  Assembly  intended 
the  amendatory  act  to  take  effect,  as  provided  by  the  con- 
stitution, on  July  I,  19 1 9,  and  to  be  effective  in  that  year 
as  to  the  proportion  of  the  value  of  property  assessed  as 
the  basis  for  taxation.  The  act  did  not  provide  that  it 
should  take  effect  at  some  time  in  the  future,  as  is  done 
by  the  General  Assembly  when  that  is  the  intention,  and  by 
force  of  the  constitution  it  became  the  law  of  the  State  on 
July  I,  1 9 19.  Any  different  conclusion  would  impute  to 
the  General  Assembly  an  intention  to  destroy  uniformity  of 
taxation  for  the  current  year  in  violation  of  the  constitu- 
tion. It  cannot  be  denied  that  the  act  would  apply  to  as- 
sessments made  after  July  i,  and  all  assessments  of  track, 
rolling  stock  and  capital  stock  of  railroads  and  assessments 
of  capital  stocks  of  corporations  by  the  State  tax  commis- 
sion, as  well  as  original  assessments  of  omitted  property  by 
the  board  of  review,  would  be  on  a  different  basis  from 
assessments  made  by  local  assessing  officers  before  July  i. 
Neither  can  there  be  any  doubt  that  the  sixty-six  other  acts 
reducing  the  rates  of  taxation  would  take  effect  for  the 
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year  1919,  which  on  the  basis  of  one-third  would  reduce 
the  taxes  so  as  to  leave  municipalities  and  governmental 
agenpies  without  mean?  to  perform  their  functions.  An 
inference  of  an  intention  to  produce  a  result  so  disastrous 
to  the  public  would  not  be  authorized. 

The  claim  of  right  to  the  writ  rests  on  the  proposition 
that  in  contemplation  of  law  the  assessment  of  property  for 
the  year  1919  was  completed  before  July  i,  although,  as 
alleged  in  the  answer  and  admitted  by  the  demurrer,  it  was 
not,  in  fact;  completed  until  long  afterward.  There  is  noth- 
ing in  any  statute  upon  which  to  base  such  a  proposition, 
but  the  valuation  and  assessment  of  property  for  taxation 
consist  ofc  a  series  of  acts  by  different  taxing  authorities. 
First,  the  assessor  or  board  of  assessors  ascertains  and  de- 
termines the  value  of  property,  and  this  is  followed  by  a 
revision  by  the  board  of  review,  which  may  raise  or  reduce 
such  value  and  also  make  an  original  assessment  of  omitted 
property,  and  the  final  act  as  to  such  assessments  is  equali- 
zation by  the  State  tax  commission,  and  in  addition  thereto, 
original  assessments  of  property  of  corporations  by  that 
commission.  Until  all  this  has  been  done  the  assessment 
is  not  complete  and  the  assessed  value  of  property  is  not 
finally  determined.  While  the  statute  requires  the  board  of 
review  to  meet  on  the  third  Monday  of  June,  it  cannot  re- 
vise the  assessment  by  the  board  of  assessors  on  that  day, 
because  that  board  is  required  to  revise  the  assessment  of 
personal  property  and  correct  it  on  the  same  day,  and  there- 
after the  board  of  review  must  permit  an  aggrieved  tax- 
payer to  make  complaint  up  to  and  including  August  i. 
The  board  of  review  cannot  certify  to  the  assessment,  as 
required  by  the  statute,  until  after  the  time  for  a  hearing 
has  expired,  and  the  answer  alleges  that  the  board  of  re- 
view did  not  complete  its  work  until  August  18.  The  board 
of  review  is  required  to  certify  to  the  correctness  of  the 
assessment  after  it  has  increased  or  reduced  it,  either  as 
an  entirety  or  with  reference  to  the  property  of  an  indi- 
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vidual  or  as  to  original  assessments  of  omitted  property. 
After  that,  both  the  duty  of  equalization  and  the  original 
assessment  of  certain  classes  of  property  are  committed  to 
the  State  tax  commission. 

The  question,  however,  when  an  assessment  is  made, 
either  in  contemplation  of  law  or  as  a  matter  of  fact,  is 
beside  the  issue  here  and  of  no  importance  in  determining 
it,  because  a  tax-payer  has  no  vested  right  under  statutes 
fixing  a  certain  portion  of  the  actual  value  of  property  as 
a  basis  for  assessment.  By  the  act  of  1909  above  men- 
tioned, the  proportion  of  the  value  of  the  property  was 
changed  from  one-fifth  to  one-third,  resulting  in  an  increase 
of  taxes  for  hard  roads,  and  the  court  held  in.  People  v. 
Cairo,  Vincennes  and  Chicago  Railway  Co.  247  111.  327, 
People  V.  Chicago  and  Eastern  Illifiois  Railroad  Co,  248 
id.  118,  and  People  v.  Cairo,  Vincemies  and  Chicago  Rail- 
way Co.  249  id.  53,  that  the  change  did  not  in  any  manner 
affect  the  validity  of  the  tax. 

Regardless  of  any  constitutional  question,  there  was  no 
showing  of  any  right  to  the  writ,  because  taxes  are  only 
levied  after  July  i  of  each  year,  and  the  amount  of  taxes 
and  rate  of  taxation  are  exclusively  for  the  General  Assem- 
bly and  may  be  increased  or  decreased  at  its  pleasure.  The 
power  to  levy  contributions  by  way  of  taxation  for  the  sup- 
port of  government  is  a  necessary  incident  of  sovereignty 
and  is  possessed  by  the  State  without  being  expressly  con- 
ferred by  the  people.  It  is  necessary  to  the  very  existence 
of  government,  and  in  this  State  the  power  is  vested  in  the 
General  Assembly,  restricted  only  by  the  provisions  of  the 
State  and  Federal  constitutions.  (Metropolis  Theater  Co. 
V.  City  of  Chicago,  246  111.  20.)  Section  i  of  article  9  of 
the  constitution  directs  the  General  Assembly  to  provide 
such  revenue  as  may  be  needful  by  levying  a  tax  by  valua- 
tion, so  that  every  person  and  corporation  shall  pay  a  tax 
in  proportion  to  the  value  of  his,  her  or  its  property,  such 
value  to  be  ascertained  by  some  person  or  persons  to  be 
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elected  or  appointed  in  such  manner  as  the  General  Assem- 
bly shall  direct  and  not  6therwise,  but  the  General  Assem- 
bly shall  have  power  to  tax  persons  engaged  in  certain 
occupations,  and  persons  or  corporations  owning  or  using 
franchises  or  privileges,  in  such  manner  as  it  shall  from 
time  to  time  direct  by  general  law  uniform  as  to  the  class 
upon  which  it  operates.  The  power  is  limited  only  by  the 
provision  of  the  constitution  as  to  uniformity,  and  in  the 
exercise  of  the  power  the  General  Assembly  in  1909  saw 
fit  to  provide  that  after  an  ascertainment  of  the  value  of 
property  as  required  by  the  constitution,  one-third  should 
be  taken  as  the  basis  for  computing  taxes  and  should  be 
called  the  assessed  value,  and  in  19 19  changed  the  propor- 
tion of  value  to  one-half.  The  General  Assembly  could  in- 
crease the  rate  of  taxation  by  any  method  it  might  choose 
to  adopt.  There  were  a  great  many  taxing  bodies  in  the 
State  authorized  to  levy  taxes  at  certain  specified  rates,  and 
if  the  purpose  of  the  General  Assembly  was  to  increase 
the  amount  of  revenue  to  these  taxing  bodies,  it  could  as 
well  do  it  by  changing  the  basis  in  one  act  as  by  changing 
the  rates  in  a  multitude  of  acts.  Neither  by  constitution 
or  statute  is  the  exercise  of  the  power  of  taxing  limited  to 
July  I,  and  if  an  assessment  is  completed  before  that  time 
the  taxing  authorities  may  thereafter  levy  such  an  amount 
of  tax  as  may  then  be  authorized  by  law.  Considering  the 
amendatory  act  alone,  there  would  be  no  possible  objection 
to  increasing  taxes  by  that  act  through  the -change  of  basis 
from  one-third  to  one-half. 

The  answer  alleges  that  the  General  Assembly  passed 
sixty-six  other  acts  contemporaneously  with  the  amendatory 
act  reducing  the  rates  of  taxation,  so  that  the  amount  of 
revenue  produced  would  be  the  same  as  before  the  amend- 
ment, and  this  demonstrates  that  there  was  some  other  pur- 
pose in  the  passage  of  the  amendatory  act  than  increase  of 
taxation.  The  constitution  sets  a  limit  upon  the  indebted- 
ness which  may  be  incurred  by  a  municipal  corporation  to 
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five  per  cent  of  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  State  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness.  The 
limit  of  five  per  cent  must  be  based  on  the  assessed  value 
for  the  purposes  of  taxation,  (City  of  Chicago  v.  Fishburn, 
189  111.  367,)  and  the  General  Assembly  from  time  to  time 
has  fixed  a  basis  of  one-fifth,  one-third  or  one-half  of  actual 
value  as  assessed  value.  The  assessed  value  is  a  merely 
arbitrary  portion  of  the  value  of  property  assessed,  in  con- 
nection with  the  rates  authorized  to  be  levied  by  taxing 
bodies,  for  the  purpose  of  producing  what  the  General  As- 
sembly may  deem  a  sufficient  revenue.  The  amendatory 
act,  taken  with  the  sixty-six  other  acts,  would  merely  en- 
large the  powers  of  municipalities  to  incur  indebtedness 
after  July  i,  191 9,  and  to  that  there  is  no  constitutional 
objection.  The  General  Assembly  could  change  the  basis 
at  any  time  when  it  might  think  proper  to  do  so,  and  no 
constitutional  right  of  a  tax-payer  is  invaded  thereby. 
These  are  the  reasons  for  which  the  writ  of  mandamus 

was  denied.  „7  ^x  ^     •  j 

Wnt  demed. 

Farmer,  Duncan  and  Thompson,  JJ.,  dissenting: 

We  are  unable  to  agree  with  the  opinion  of  the  court  in 
this  case,  and  make  this  brief  statement,  without  argument 
or  elaboration,  of  the  reasons  for  our  disagreement. 

We  agree  with  the  court  that  the  act  amending  sec- 
tions 17  and  18  did  not,  and  was  not  intended  by  the  legis- 
lature to,  take  effect  until  July  i,  1919.  It  clearly  was  not 
intended  by  the  legislature,  in  the  passage  of  the  amenda- 
tory act,  to  produce  more  revenue.  The  answer  truthfully 
avers  that  the  acts  reducing  the  tax  rates  correspondingly 
would,  when  applied  to  the  increased  assessed  valuation,  pro- 
duce the  same  amount  of  revenue  that  had  been  produced 
before  the  amendments.  At  the  time  the  amendment  to 
sections  17  and  18  went  into  effect,  the  assessment  by  the 
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officers  charged  with  the  duty  of  making  the  assessment 
presumably,  and  we  think  in  fact,  had  been  made  in  every 
county  in  the  State,  unless  that  was  not  so  in  Cook  county. 
The  various  provisions  of  the  Revenue  act  required  the  com- 
pletion of  the  assessment  and  the  return  of  their  books  by 
the  assessors  to  the  county  clerk  on  or  before  July  i.  The 
assessment  made  by  the  assessors  was  a  completed  act,  in 
compliance  with  the  law  then  in  force,  before  the  amend- 
ment became  a  law.  That  one  county  may  not  have  com- 
pleted the  assessment  within  the  time  required  by  law  does 
not,  we  think,  justify  holding  the  assessment  was  not  com-* 
pleted  in  the  other  counties.  The  statute  is  general  in  its 
application,  and  its  binding  obligation  is  not  affected  by  the 
fact  that  it  had  not  been  complied  with  in  some  localities. 
(Board  of  Supervisors  v.  Keady,  34  111.  293.)  The  review- 
ing boards  provided  by  the  statute  to  review  and  correct 
the  assessment  made  by  the  assessors  are  not  given,  and 
were  not  intended  to  be  given,  authority  to  make  a  new  and 
entirely  different  assessment  of  property  which  had  been 
c6rrectly  and  lawfully  assessed  for  taxation  by  the  assessors. 
It  is  quite  true  the  rate  of  taxation  and  basis  for  assessment 
of  property  are  subject  to  change,  but  we  cannot  agree  that 
a  law  changing  the  basis  of  assessment,  which  takes  effect 
after  the  assessment  for  that  year  had  been  completed,  can 
be  made  to  apply  to  the  assessment  for  such  year.  When 
an  assessment  is  lawfully  and  correctly  made  before  July  i 
on  the  basis  required  by  the  statute,  the  property  owner 
then  has  a  right  which  the  legislature  has  no  authority  to 
deprive  him  of  by  the  enactment  of  a  law  changing  the 
basis  of  the  assessment,  to  take  effect  July  i.  When  the 
act  amending  sections  17  and  18  went  into  effect,  July  i, 
19 19,  the  assessment  for  that  year  was  a  completed  act, 
and  no  act  taking  effect  after  the  completion  of  that  act 
could  affect  or  supersede  the  assessment.  Section  4  of  the 
act  relating  to  the  construction  of  statutes  (Kurd's  Stat. 
191 7,  p.  2846,)  provides  that  no  new  law  shall  be  construed 
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to  repeal  a  former  law  as  to  any  act  done,  right  accrued 
or  claim  arising  under  the  former  law.  This  assessment 
was  an  "act  done"  before  the  new  law  went  into  effect, 
and  it  seems  to  us  the  construction  given  the  new  law  is 
directly  in  violation  of  our  own  statute  on  the  subject  of 
statutory  construction. 


(No.  13054. — ^Judgment  affirmed.) 
'    Emma  M.  Hart,  Appellee,  vs,  Annie  M.  Hart  et  al. 

Appellants. 

Opinion  filed  December  i;r,  ipip. 

1.  Wills — what  is  not  proof  of  undue  influence.  The  fact  that 
a  daughter,  who  was  chief  beneficiary  in  her  mother's  will,  went 
with  her  mother  to  an  attorney's  office  to  prepare  the  will  and  was 
present  when  it  was  prepared  and  executed  does  not,  alone,  prove 
the  exercise  of  undue  influence,  where  it  does  not  appear  that  the 
daughter  said  anything  improper  at  the  time  and  the  evidence  shows 
she  was  a  favorite  and  trusted  daughter  and  had  accompanied  her 
mother  for  personal  aid. 

2.  Same — attestation  clause  may  prevail  over  testimony  of  at- 
testing witnesses.  An  attestation  clause  to  a  will  which  recites  all 
the  particulars  of  a  good  execution,  as  required  by  the  statute, 
is  prima  facie  evidence  of  due  execution  of  the  will,  and  may,  un- 
der some  circumstances,  prevail  over  testimony  of  the  attesting  wit- 
nesses tending  to  show  that  some  of  the  requisites  are  wanting. 

3.  Same — when  testatrix  has  testamentary  capacity.  A  testa- 
trix has  sufficient  capacity  to  execute  a  will  if  she  has  sufficient 
mind  to  enable  her  to  understand  the  particular  business  in  hand, 
remembers  the  natural  objects  of  her  bounty  and  can  recall  to  mind 
her  property  and  make  disposition  of  it  understandingly,  according 
to  some  purpose  in  her  mind. 

4.  Same — when  opinion  of  non-expert  witness  that  testatrix  was 
of  unsound  mind  is  entitled  to  little  weight.  The  opinion  of  a'  non- 
expert witness  that  the  testatrix  was  of  unsound  mind  and  memory 
when  she  executed  her  will  is  entitled  to  little  or  no  weight  where 
he  states  no  facts  or  circumstances  which  induce  a  reasonable  be- 
lief of  unsoundness  of  mind. 
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5.  Same — burden  is  on  contestants  io  prove  fraud  or  undue  in- 
fluence. While  the  proponent  has  the  burden  of  proving  the  due 
execution  of  a  will  and  that  the  testatrix  was  of  sound  mind,  the 
burden  is  upon  the  contestants  to  prove  the  issue  of  fraud  or  un- 
due influence. 

Appeai,  from  the  Circuit  Court  of  Winnebago  county; 
the  Hon.  R.  K.  Wei^h,  Judge,  presiding. 

Roy  F.  Hai,l,  for  appellants. 

Fisher,  North,  Wei.sh  &  Linscott,  for  appellee. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

Emma  M.  Hart,  who  was  named  as  executrix  in  the  last 
will  and  testament  of  Anna  M.  Hart,  deceased,  filed  her 
petition  in  the  county  court  of  Winnebago  county  for  the 
probate  of  said  will  and  also  a  codicil  thereto.  On  a  hear- 
ing in  the  county  court  the  will  was  admitted  to  probate 
but  probate  of  the  codicil  was  denied.  On  appeal  by  the 
executrix  to  the  circuit  court  of  said  county,  that  court  at 
its  July  term,  19 19,  admitted  the  codicil  to  probate.  This 
appeal  is  prosecuted  by  three  of  the  contestants, — ^Annie 
M.  Hart,  Catherine  E.  Hart  and  Clara  L.  Hart,  daughters 
of  the  testatrix. 

The  testatrix  executed  her  will  on  October  4,  1916,  and 
the  codicil  thereto  on  July  5,  191 7.  She  died  January  26, 
191 8.  By  the  fourth  clause  of  her  will  she  devised  her 
homestead  in  Rockford,  subject  to  the  life  use  and  income 
thereof  given  to  Patrick  Hart,  and  all  the  unpaid  balance 
of  money  coming  to  the  testatrix  from  a  sale  of  property 
in  Rockford,  to  her  daughters  Annie  M.  Hart,  Catherine 
E.  Hart  and  Clara  L.  Hart,  each  to  receive  an  undivided 
one-fifth  thereof,  and  the  remaining  two-fifths  of  said  prop- 
erty she  devised  and  bequeathed  to  another  daughter,  Emma 
M.  Hart,  absolutely  and  forever,  with  the  following  provi- 
sions :  "But  the  said  Emma  M.  Hart  is  to  use  and  consume 
one  of  the  said  two-fifths  for  the  purposes  which  I  have 
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directed  her  to  use  the  -same  for,  and  I  might  add  that  I 
have  full  confidence  in  my  said  daughter  Emma  M.  Hart 
that  she  will  use  said  one-fifth  for  the  purpose  directed." 
The  special  purpose  for  which  Emma  M.  Hart  was  to  use 
one-half  of  the  property  devised  and  bequeathed  to  her  is 
not  disclosed  by  the  will.  The  codicil  refers  to  the  will  and 
then  recites  and  provides  as  follows : 

"It  is  my  will  and  desire  that  the  fourth  provision  of 
my  said  will,  whereby  I  have  given  and  bequeathed  the  life 
use  of  my  property  to  my  husband,  Patrick  Hart,  and  the 
remainder  of  my  property  described  in  said  fourth  provi- 
sion of  my  said  will  so  that  my  daughter  Emma  M.  Hart 
would  take  and  receive  two-fifths  and  each  of  my  other 
daughters,  Annie  M.  Hart,  Catherine  E.  Hart  and  Clara 
L.  Hart,  would  take  one-fifth  of  the  property  described  in 
said  fourth  provision  of  my  said  will,  shall  be  struck  out 
of  my  said  will  and  canceled  as  a  part  of  my  said  will,  and 
that  in  lieu  and  in  place  of  the  said  fourth  provision  of  my 
said  will  hereby  struck  out  and  canceled,  the  following  shall 
be  inserted  and  placed  in  my  said  will  in  lieu  and  in  place 
of  the  said  fourth  provision  of  my  said  will,  otherwise  my 
said  will  to  stand  and  remain  as  it  now  is,  except  as  here- 
inafter stated,  viz. : 

'^Ponrth — I  give,  devise  and  bequeath  the  homestead 
where  I  now  reside,  north  of  Mulberry  street  and  between 
North  Winnebago  street  and  Rockton  avenue,  in  the  city 
of  Rockford,  county  of  Winnebago  and  State  of  Illinois, 
together  with  all  the  rest,  residue  and  remainder  of  my 
property,  to  my  husband,  Patrick  Hart,  for  life,  and,  sub- 
ject to  the  life  use  and  income  of  my  said  home,  I  give, 
devise  and  bequeath  nine-fifteenths  of  my  said  home,  and 
all  the  rest,  residue  and  remainder  of  my  property,  to  my 
daughter  Emma  M.  Hart,  absolutely  and  forever,  and  the 
remaining  six-fifteenths  of  my  said  home,  and  all  the  rest, 
residue  and  remainder  of  my  property,  I  give,  devise  and 
bequeath  to  my  three  daughters,  Annie  M.  Hart,  Catherine 
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E.  Hart  and  Clara  L.  Hart,  equally,  and  share  and  share 
alike  and  absolutely  and  forever;  and  I  might  add  that  I 
have  given  no  portion  of  my  estate  to  any  of  my  sons  be- 
cause I  believe  they  have  been  well  provided  for  by  their 
father  and  because  I  believe  my  daughters  have  earned  all 
I  am  giving  thpm  by  my  said  will  in  caring  for  myself  and 
their  father." 

To  the  codicil  there  was  attached  an  attestation  clause, 
reciting  that  it  was  on  the  date  thereof  signed,  sealed,  pub- 
lished and  declared  by  the  testatrix  as  and  for  a  codicil  to 
her  last  will  and  testament,  dated  October  4,  191 6,*  and  wit- 
nessed "by  each  of  us  in  the  presence  of  each  of  us,  and 
we  in  her  presence  and  in  the  presence  of  each  other  and 
at  her  request  have  signed  our  names  hereto  as  attesting 
witnesses  thereof,  and  at  the  same  time  we  believe  the  tes- 
tatrix to  be  of  sound  and  disposing  mind  and  memory  and 
acting  freely  and  voluntarily  in  executing  the  foregoing 
codicil  to  her  said  will."  This  clause  is  signed  by  Helen 
A.  Brown,  Edwin  P.  Barrett  and  I.  J.  Monahan,  all  resi- 
dents of  Rock  ford,  as  attesting  witnesses. 

On  February  27,  1918,  there  was  filed  an  affidavit  in 
the  county  clerk's  office,  in  the  usual  form,  by  two  of  the 
attesting  witnesses,  Helen  A.  Brown  and  Edwin  P.  Bar- 
rett. The  affidavit  states  positively  that  they  were  present 
on  July  5,  191 7,  and  saw  Anna  M.  Hart  sign  the  codicil 
to  said  last  will  and  testament  in  their  presence ;  that  Anna 
M.  Hart  then  and  there  acknowledged  the  same  to  be  her 
act  and  deed;  that  they  then  and  there  subscribed  their 
names  thereto  as  attesting  witnesses  in  the  presence  of  the 
testatrix  and  at  her  request,  and  that  they  verily  believe  that 
the  testatrix,  at  the  time  of  signing  the  codicil  to  said  last 
will  and  testament,  was  of  full  age,  of  sound  mind  and 
memory  and  under  no  constraint  or  improper  influence. 

By  a  stipulation  of  the  parties  this  cause  was  heard 
by  the  circuit  court  on  the  same  evidence  of  the  subscrib- 
ing witnesses,   Helen  A.   Brown,  Edwin  P.   Barrett  and 
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I.  J.  Monahan,  taken  before  the  county  court  on  the  hear- 
ing before  that  court,  and  the  transcript  of  the  evidence  was 
prepared  and  read  in  the  circuit  court  on  behalf  of  the  pro- 
ponent. It  was  further  stipulated  that  the  files  in  the  county 
court  in  the  matter  of  the  estate  of  Anna  M.  Hart  might 
be  used  as  evidence.  The  only  evidence  heard  in  the  cir- 
cuit court  was  the  testimony  of  the  three  witnesses,  the  will 
and  the  codicil  and  the  attestation  clauses  to  them,  and  the 
affidavit  of  two  of  the  attesting  witnesses,  Helen  A.  Brown 
and  Edwin  P.  Barrett,  filed  in  the  county  court.  The  at- 
testation clause  to  the  will  was  the  same,  in  substance,  as 
the  one  to  the  codicil,  and  was  signed  by  the  same  attest- 
ing witnesses  as  those  that  signed  the  codicil. 

The  contention  of  appellants  is  that  the  evidence  offered 
is  not  sufficient  to  satisfy  the  statutory  requirement  that  the 
testatrix  shall  be  shown  to  have  been  of  sound  and  dispos- 
ing mind  and  memory,  and  that  the  proof  shows  such  fraud, 
compulsion  or  other  improper  conduct  as  is  sufficient  to  de- 
stroy or  invalidate  the  will. 

To  entitle  a  will  to  probate  under  section  2  of  our  statute 
on  wills  it  is  only  necessary  that  two  of  the  credible  wit- 
nesses attesting  it  shall  declare  on  oath  or  affirmation  that 
they  were  present  and  saw  the  testator  or  testatrix  sign  the 
will,  testament  or  codicil  in  their  presence  or  acknowledged 
the  same  to  be  his  or  her  act  and  deed,  and  that  they  be- 
lieved the  testator  or  testatrix  to  be  of  sound  mind  and 
memory  at  the  time  of  signing  or  acknowledging  the  same, 
provided  that  no  proof  of  fraud,  compulsion  or  other  im- 
proper conduct  be  exhibited  which  in  the  opinion  of  the 
court  shall  be  deemed  sufficient  to  invalidate  or  destroy  the 
same.  The  testimony  of  two  of  the  subscribing  witnesses, 
Helen  A.  Brown  and  Edwin  P.  Barrett,  in  addition  to  their 
affidavit  filed  with  the  county  clerk,  is  positive  that  Anna 
M.  Hart  was  of  sound  and  disposing  mind  and  memory  at 
the  time  she  executed  the  codicil  and  that  it  was  an  act  of 
her  own  free  will.    They  also  testified  that  Emma  M.  Hart, 
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daughter  of  the  testatrix,  was  present  when  the  will  was 
executed,  and  also  I.  J.  Monahan,  the  other  attesting  wit- 
ness and  the  one  who  prepared  the  will  for  Mrs.  Hart.  Both 
of  these  witnesses  were  acquainted  with  the  testatrix  be- 
fore she  came  to  have  the  will  executed.  Miss  Brown  was 
the  stenographer  for  Monahan  and  wrote  the  codicil  on  a 
typewriter  at  his  dictation.  She  had  had  a  speaking  ac- 
quaintance with  the  testatrix  for  some  time.  On  her  cross- 
examination  it  developed  that  she  had  no  conversation  with 
the  testatrix  at  the  time  she  signed  her  will,  or  at  any  other 
time,  upon  which  to  base  her  opinion  that  she  was  of  sound 
mind  and  memor)^  She  was  then  asked  this  question,  "Not 
having  any  talk  with  her  at  any  time,  you  do  not  know 
whether  she  was  of  sound  and  disposing  mind  and  mem- 
ory?" and  replied,  "No,  sir."  Barrett  had  known  the  tes- 
tatrix for  fifteen  or  twenty  years,  and  while  he  stated  that 
he  had  had  no  conversation  with  her  at  the  time  she  exe- 
cuted her  will  and  had  never  transacted  any  business  deal- 
ings with  her  or  had  any  particular  conversation  with  her, 
yet  he  was  positive  that  she  was  of  sound  mind  and  mem- 
ory and  that  he  had  no  reason  to  believ^  otherwise. 

Monahan,  the  third  attesting  witness,  dictated  both  the 
will  and  the  codicil  to  Miss  Brown,  his  stenographer.  He 
testified  that  Mrs.  Hart  was  accompanied  by  her  daughter 
on  both  occasions  when  she  made  her  will  and  the  codicil, 
and  that  he  was  consulted  by  the  testatrix  on  both  occasions 
in  his  private  office  and  that  no  one  else  was  there  present 
except  the  daughter,  but  that  his  stenographer.  Miss  Brown, 
was  only  ten  or  twelve  feet  away,  in  the  adjoining  room. 
He  thought  the  door  to  his  private  office  was  open  when 
he  was  consulted  about  the  codicil.  He  states  in  his  testi- 
mony that  he  got  the  data  for  writing  the  will  from  Mrs. 
Hart  in  his  private  office,  and  that  he  got  the  data  for 
writing  the  codicil  from  Mrs.  Hart  and  her  daughter  in  his 
private  office.  He  further  states  that  he  advised  her  on 
both  occasions  that  her  daughter  ought  not  to  be  present ; 
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that  when  she  made  the  codicil  he  recommended  the  making 
of  it  so  that  the  will  might  stand  if  the  codicil  was  defeated ; 
that  he  advised  her  thoroughly  and  discussed  the  details  of 
the  codicil  with  the  testatrix  and  read  it  over  to  her  after 
it  was  written;  that  he  did  not  recall  whether  she  made 
any  objection  to  it  or  not;  that  she  knew  enough  to  sign 
it  and  knew  that  Miss  Brown  and  Barrett  and  himself  were 
signing  it  for  her  as  witnesses,  and  that  she  knew  that  she 
was  making  a  codicil  to  her  will.  He  also  stated  that  he 
dictated  the  attestation  clause  and  signed  both  instruments 
as  an  attesting  witness  and  that  he  suggested  to  her  the 
witnesses  to  both  instruments,  yet  he  testified  that  he  ques- 
tioned whether  she  was  of  sound  and  disposing  mind  and 
memory  at  the  times  of  making  the  will  and  codicil  but 
stated  that  he  could  not  say  positively.  He  also  stated  that 
he  thought  Mrs.  Hart  was  under  the  influence  of  an  opiate; 
that  there  was  not  anything  unusual  about  her  actions,  but 
she  seemed  to  be  under  the  influence  of  an  opiate  and  suf- 
fering great  pain  from  a  cancer  with  which  she  was  af- 
flicted. He  makes  a  positive  statement  that  he  would  not 
swear  that  she  wa^  of  sound  mind  and  disposing  memory 
at  the  time  of  making  her  will;  also  that  he  thinks  she 
was  not  of  sound  and  disposing  mind  and  memory  and  free 
from  any  undue  influence  or  restraint  when  she  signed  the 
codicil.  He  did  state  in  the  last  sentence  of  his  testimony 
that  at  the  time  the  will  was  executed  he  thought  Mrs.  Hart 
was  competent  and  tliat  she  was  free  from  undue  restraint 
and  influence. 

In  all  the  testimony  it  does  not  appear  that  the  daugh- 
ter Emma  M.  Hart  said  anything  whatever  that  was  im- 
proper at  any  time  she  and  her  mother  were  consulting  the 
attorney  or  at  the  execution  of  the  will.  She  made  no  sug- 
gestions to  her  mother  as  to  what  should  go  in  the  will, 
so  far  as  the  evidence  shows,  and,  so  far  as  we  can  learn 
from  the  evidence,  all  that  she  did  was  to  assist  her  mother 
in  helping  her  to  understand  Monahan  by  putting  the  sub- 
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stance  of  his  words  to  her  in  a  different  way  so  she  could 
understand  them.  We  do  not  think  that  there  is  any  proof 
of  such  fraud,  compulsion  or  other  improper  conduct  on  the 
part  of  this  daughter  as  would  be  deemed  sufficient  to  de- 
feat the  probate  of  the  will  on  that  ground.  The  only  im- 
proper conduct  shown  on  her  part  is  her  bare  presence  when 
her  mother  was  consulting  with  the  attorney.  The  will  it- 
self discloses,  as  does  all  the  evidence,  that  she  was  a  fa- 
vorite and  trusted  daughter,  and  that  she  accompanied  her 
mother  to  Monahan's  office  for  that  reason  and  for  per- 
sonal aid.  It  does  not  appear  that  Monahan  ever  suggested 
to  this  daughter  that  she  should  not  be  present  or  that  she 
should  retire  from  the  consultation  or  from  the  execution 
of  the  will. 

We  think  the  codicil  was  properly  admitted  to  probate. 
The  attestation  clauses  to  the  will  and  the  codicil,  which 
Monahan  dictated  and  signed  as  an  attesting  witness  volun- 
tarily and  at  his  own  suggestion,  positively  contradict  his 
evidence  on  the  trial.  He  evidently  did  not  think  at  those 
times  that  the  testatrix  was  mentally  unsound  or  under  any 
constraint  on  the  part  of  the  daughter  or  anyone  else.  If 
he  did,  it  was  his  duty  as  an  attorney  not  only  to  refuse 
to  attest  the  will  in  the  manner  he  did  but  to  also  decline 
to  draw  the  will.  The  only  explanation  we  can  see  in  his 
testimony  for  his  change  of  mind  is  that  he  got  his  in- 
formation that  the  testatrix  was  under  the  influence  of  an 
opiate  after  the  will  and  codicil  were  executed  from  other 
parties,  and  probably  from  the  other  brothers  and  sisters 
who  were  consulting  him  about  the  execution  of  the  will 
and  this  litigation.  It  does  not  appear  clearly  when  he  got 
this  information,  but  it  does  appear  that  he  was  consulted 
with  a  view  to  employing  him  in  the  case,  and  that  he 
very  properly  declined  such  employment  on  the  ground  that 
he  was  a  witness. 

The  law  is  that  where  the  attestation  clause  to  a  will 
iccites  all  the  particulars  of  a  good  execution  as  required 
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by  the  statute,  such  clause  will  be  prima  facie  evidence  of 
the  due  execution  of  the  will.  Such  proof  will  often  pre- 
vail over  the  testimony  of  the  attesting  witnesses  which 
tends  to  show  that  some  of  the  requisites  are  wanting. 
(Thompson  v.  Owen,  174  111.  229;  Thompson  v.  Karme, 
268  id.  168;  Gould  V.  Chicago  Theological  Seminary,  189 
id.  282;  In  re  Will  of  Barry,  219  id.  391;  Hutchison  v. 
Kelly,  276  id.  438.)  A  testatrix  has  sufficient  capacity  to 
execute  a  will  if  she  has  sufficient  mind  and  memory  to 
enable  her  to  understand  the  particular  business  in  hand, 
remembers  who  are  the  natural  objects  of  her  bounty,  and 
can  recall  to  mind  her  property  and  make  disposition  of  it 
understandingly  according  to  some  purpose  or  plan  formed 
in  her  mind.  {Craig  v.  Southard,  148  111.  37;  Campbell 
V.  Campbell,  130  id.  466.)  The  testimony  in  this  case,  in- 
cluding the  will,  shows  that  Mrs.  Hart  had  such  testament- 
ary capacity.  Monahan  based  his  testimony  that  she  was 
mentally  incompetent  apparently  upon  his  conclusion  that 
the  testatrix  was  under  the  influence  of  an  opiate,  which 
conclusion  was  based  on  hearsay  evidence  and  upon  the 
further  fact  that  she  was  suffering  pain.  The  opinion  of 
a  non-expert  witness  that  the  testatrix  is  of  unsound  mind 
and  memory  is  entitled  to  little  or  no  weight  where  he 
states  no  facts  or  circumstances  which  could  induce  a  rea- 
sonable belief  of  unsoundness  of  mind.  {Brainard  v.  Brain- 
ard,  259  111.  613 ;  Teter  v.  Spooner,  279  id.  39.)  While  the 
proponent  has  the  burden  of  proving  the  due  execution  of 
a  will  and  that  the  testatrix  was  of  sound  mind,  upon  the 
issue  of  fraud  or  undue  influence  the  burden  is  cast  upon 
the  contestants.  Webster  v.  Yorty,  194  111.  408. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  13000. — ^Reversed  and  remanded.) 

C.  H.  Feldott  et  al.  Appellees,  vs,  Richard  F^ther- 

STONE  et  d.  Appellants. 

Opinion  filed  December  17, 1919. 

T.  Practice — rule  of  court  requiring  notice  of  motions  to  he 
given  is  binding,  A  rule  of  court  requiring  at  least  two  days'  notice 
of  a  motion  to  be  given  to  the  opposite  party,  is,  when  entered  of 
record,  part  of  the  law  of  procedure  in  the  court  and  is  binding. 

2.  Same — when  it  is  error  to  refuse  to  set  aside  a  default  and 
decree  pro  confesso.  Where  a  demurrer  to  a  petition  in  chancery 
is  undisposed  of  and  leave  is  given  to  file  an  amended  petition  in- 
stanter  and  a  rule  entered  requiring  the  defendants  to  plead  to  the 
amended  petition  within  one  week,  but  no  notice  of  such  proceed- 
ings is  given  to  the  defendants  as  required  by  a  rule  of  the  court,  it 
is  error,  after  the  court  has  entered  a  default  and  a  decree  pro  con- 
fesso,  also  without  notice  to  the  defendants,  to  refuse  to  set  aside 
the  default  and  decree,  where  the  defendants'  affidavits  disclose  a 
meritorious  defense. 

3.  Insane  persons — court  should  see  that  rights  of  insane  per- 
sons  are  properly  protected.  Insane  persons,  when  brought  into 
court,  are  wards  of  the  court,  and  it  is  the  duty  of  the  court  to 
see  that  their  interests  are  protected  cither  by  their  conservators  or 
by  someone  appointed  by  the  court  if  the  conservators  fail  to  act. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the 
Hon.  C.  F.  Irwin,  Judge,  presiding. 

John  K.  Newhaix,  and  T.  J.  MERR11.L,  for  appellants. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Appellees  filed  their  petition  in  chancery  under  the  act 
of  1872  (Kurd's  Stat.  1917,  chap.  29,)  to  compel  appellants 
to  execute  to  them  a  warranty  deed  to  certain  real  estate 
described  in  the  petition.  The  original  petition  was  filed 
January  2,  19 17,  and  alleged,  in  substance,  that  May  29, 
1916,  appellees  entered  into  a  written  agreement  with  ap- 
pellants for  the  exchange  of  certain  real  estate  described. 
The  petition  alleges  that  after  the  signing  of  the  articles  of 
agreement  Richard  Feather  stone  was  adjudged  insane  and 
confined  in  the  asylum  at  Elgin;   that  Katherine  Feather- 
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stone,  his  wife,  was  duly  appointed  and  qualified  as  his  con- 
servator. The  petition  alleges  tender  of  performance  on 
the  part  of  appellees,  their  readiness,  willingness  and  abil- 
ity to  perform  and  the  refusal  of  the  appellants  to  perform 
the  agreement  on  their  part,  and  prays  that  specific  per- 
formance be  decreed.  Appellants  filed  a  general  demurrer 
to  the  petition.  Appellees  filed  an  amended  petition  Feb- 
ruary 5,  191 7.  Appellants  filed  a  general  and  special  de- 
murrer to  the  amended  petition  September  25,  191 7.  No 
disposition  was  ever  made  of  this  demurrer,  but  on  Feb- 
ruary 5,  1918,  the  appellees  obtained  leave  to  file  another 
amended  petition  instanter.  The  petition  was  filed  on  that 
date  and  a  rule  entered  by  the  court  on  appellants  to  plead 
to  the  petition  within  one  week.  Appellants  had  no  notice 
of  the  filing  of  the  second  amended  petition  nor  of  the  rule 
to  plead.  On  February  23,  1918,  without  notice  to  appel- 
lants, on  motion  of  appellees  the  appellants  were  defaulted 
and  a  decree  entered  that  the  second  amended  petition  be 
taken  as  confessed  against  them.  At  the  May  term,  1918, 
of  the  circuit  court  appellants  entered  a  motion  to  set  aside 
the  default  against  them,  and  supported  their  motion  by 
the  affidavit  of  their  attorney  that  he  never  had  any  notice 
of  the  filing  of  the  second  amended  petition  or  of  the  rule 
to  plead  to  it.  The  affidavit  further  alleged  appellants  had  a 
meritorious  defense  to  the  petition,  for  the  reason  that  Rich- 
ard Featherstone  was  insane  at  the  time  he  executed  the 
contract  sought  to  be  enforced  and  the  consideration  for 
the  Featherstone  property  was  grossly  inadequate.  The 
motion  was  denied,  and  on  June  20,  19 18,  one  of  the  days 
of  the  May  term,  after  a  hearing  without  notice  to  appel- 
lants, the  court  entered  a  pro  confesso  decree  against  them 
in  accordance  with  the  prayer  of  the  petition.  Afterwards, 
at  the  same  term  of  court,  appellants  entered  another  mo- 
tion to  vacate  and  set  aside  the  default  and  decree.  An 
affidavit  of  appellant's  attorney  states  that  the  demurrer  to 
the  first  amended  petition  was  undisposed  of  when  the  sec- 


Dec. '19.]  Peldott  v.  Featherstone.  487 

ond  amended  petition  was  filed,  February  5,  1918,  and  a 
rule  entered  to  answer  it  within  one  week ;  that  about  Feb- 
ruary I,  19 18,  the  attorney  for  appellees  mailed  notice  to 
affiant  that  they  would  call  up  the  demurrer  February  4; 
that  attorneys  for  appellees  did  not  appear  at  that  time, 
and  appellants  had  no  notice  of  the  filing  of  the  second 
amended  petition  on  the  day  following  nor  of  the  rule  to 
plead  to  it,  nor  of  the  default  entered  February  23,  1918, 
until  March  4,  at  which  time  the  motion  was  filed  to  set 
aside  the  order  of  default.  The  affidavit  further  states  that 
neither  affiant  nor  the  appellants  had  any  notice  that  proof 
would  be  made  on  the  second  amended  petition  June  20, 
19 1 8.  The  affidavit  further  states  that  appellants  have  a 
meritorious  defense,  for  the  reason  Richard  Featherstone 
was  insane  and  mentally  incapable  of  knowing  the  effect 
of  what  he  did  at  tlie  time  the  contract  was  signed,  that 
he  is  still  insane  and  that  the  consideration  for  the  Feather- 
stone property  was  grossly  inadequate.  Further  in  support 
of  the  motion  appellants  offered  and  read  rule  5  of  the  cir- 
cuit court  of  Kane  county,  which  has  been  in  force  since 
May,  1902,  and  is  as  follows:  "In  all  applications  for  ali- 
mony and  injunctions  or  for  setting  aside  judgments  by 
confession  with  leave  to  plead,  and  in  all  motions,  the  party 
applying  for  the  same  or  making  such  motions  shall  serve 
the  opposite  party  or  his  attorney  or  solicitor  with  at  least 
two  days'  notice  in  writing  of  such  application  or  motion, 
by  mail  or  otherwise,  and  a  copy  of  all  affidavits  to  be  used 
in  support  thereof."  No  counter-affidavits  were  filed.  The 
motion  was  denied  and  appellants  prayed  and  were  allowed 
an  appeal  to  this  court. 

The  question  presented  is  whether  the  circuit  court  erred 
in  denying  appellants'  motions  to  set  aside  the  default  and 
the  decree,  both  of  which  were  entered  without  notice  to 
appellants.  Appellees  have  entered  no  appearance  and  have 
filed  no  brief.  We  think  the  action  of  tlie  court  was  er- 
roneous for  a  number  of  reasons.    There  was  a  demurrer 


488  Peldott  v.  Featherstone.  BJO  DL 

on  file  to  the  first  amended  petition,  which  had  never  been 
disposed  of.  Without  notice  to  appellants  leave  was  ob- 
tained by  appellees  to  file  an  amended  petition  instanter  and 
a  rule  was  entered  for  defendants  to  plead  to  it  within  one 
week,  of  which  neither  appellants  nor  their  counsel  had  any 
notice.  The  rule  of  the  court  required  at  least  two  days' 
notice.  Rules  of  court,  when  entered  of  record,  as  was  the 
case  here,  become  the  law  of  procedure  in  matters  to  which 
they  relate,  when  not  inconsistent  with  the  statute,  and  are 
binding  on  the  court.  {Gage  v.  Eddy,  167  111.  102;  Ax- 
tell  V.  Pulsifer,  155  id.  141.)  The  petition  itself  alleged 
that  Richard  Featherstone  was  insane  and  was  then  con- 
fined in  an  asylum.  No  guardian  ad  litem  was  appointed 
to  represent  his  interests,  but  he  was  defaulted  and  a  decree 
entered  against  him  without  his  conservator's  knowledge 
and  without  affording  her  an  opportunity,  if  she  desired 
to  do  so,  to  represent  his  interests  at  the  time  the  default 
and  decree  were  entered.  Infants  and  insane  persons,  when 
brought  into  court,  .become  the  wards  of  the  court,  and  it 
is  the  court's  duty  to  see  that  their  rights  are  properly  pro- 
tected. If  those  who  are  in  a  position  where  it  would  be 
supposed  they  would  be  interested  in  protecting  the  rights 
and  interests  of  minors  and  insane  persons  fail  to  do  so,  .it 
is  the  duty  of  the  court  to  appoint  someone  for  that  pur- 
pose. However  willing  Katherine  Featherstone  may  have 
been  to  protect  the  rights  and  interests  of  Richard  Feather- 
stone, she  had  no  opportunity  to  do  so.  But  even  if  it  be 
said  that  she  and  her  attorney  were  not  altogether  as  vigi- 
lant as  they  might  have  been, — which  we  do  not  say  in  this 
case, — ^no  such  state  of  affairs  is  shown  as  would  have  made 
it  a  wrong  upon  anybody  to  have  set  aside  the  default  and 
decree  and  have  allowed  the  defense  to  be  made,  which,  if 
true,  was  a  meritorious  defense. 

The  decree  of  the  circuit  court  and  the  default  are  set 
aside  and  the  cause  remanded,  with  directions  to  allow  ap- 
pellants to  plead,  answer  or  demur  to  the  petition. 

Reversed  and  remanded,  with  directions. 
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(No.  12977. — ^Judgment  affirmed.) 

The  Pubuc  Service  Company  of  Northern  Ii^linois, 
Appellee,  vs.  George  L.  Krumbach  et  al.  Appellants. 

Opinion  filed  December  17,  JP-rp. 

This  case  is  controlled  by  the  decision  in  Public  Service  Com- 
pany of  Northern  Illinois  v.  RecktenwcUd,  {ante,  p.  314.) 

Appeai.  from  the  County  Court  of  Lake  county;  the 
Hon.  Perry  L.  Persons,  Judge,  presiding. 

E.  S.  Gail,  and  E.  M.  Run  yard,  (R.  J.  Dady,  of  coun- 
sel,) for  appellants. 

Isham,  Lincoln  &  Beale,  (William  A.  Morrow,  and 
Cyrus  H.  Adams,  Jr.,  of  counsel,)  for  appellee. 

Mr.  Justice  Cartvvright  delivered  the  opinion  of  the 
court : 

The  appellee,  the  Public  Service  Company  of  Northern 
Illinois,  filed  in  the  county  court  of  Lake  county  its  petition 
praying  the  court  to  ascertain  the  compensation  to  be  paid 
for  a  tract  of  land  owned  by  the  appellants  and  required 
for  the  extension  of  the  petitioner's  electric  transmission 
line  set  forth  in  the  opinion  in  Public  Service  Company 
of  Northern  Illinois  v.  Recktenwald,  {ante,  p.  314.)  The 
appellants  moved  the  court  to  dismiss  the  petition  on  the 
ground  that  the  petitioner  had  no  right  to  exercise  the 
power  of  eminent  domain,  and  the  motion  having  been  de- 
nied they  filed  a  cross-petition  and  engaged  in  a  trial  on 
the  question  of  compensation  and  damages.  After  verdict 
a  motion  in  arrest  of  judgment  was  made  and  overruled 
and  judgment  was  entered,  from  which  an  appeal  was  taken 
to  this  court. 

The  questions  involved  in  the  appeal  relate  only  to  the 
validity  of  sections  50  and  59  of  the  act  for  the  regulation 
of  public  utilities,  and  the  errors  assigned,  the  brief  and 
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argument  in  support  of  them  and  the  authorities  cited  are 
identical  with  those  presented  in  the  case  above  mentioned. 
The  questions  involved  having  been  considered  and  decided 
in  the  other  case,  the  judgment  of  the  county  court  of  Lake 
county  is  affirmed.  Judgment  affirmed. 


(No.  13 1 06. — Decree  affirmed.) 
Edward  W.  Payne,  Appellant,  vs.  Louis  L.  Emmi^rson, 

Secretary  of  State,  Appellee. 

Opinion  filed  December  J/,  ipip. 

1.  Constitutional  law — political  and  civil  rights  defined.  A 
political  right  is  a  right  exercisable  in  the  administration  of  gov- 
ernment, while  a  civil  right  is  a  right  accorded  to  every  member 
of  a  distinct  community  or  nation. 

2.  Equity — equity  has  no  jurisdiction  over  political  matters  un- 
less property  rights  are  involved.  The  jurisdiction  of  a  court  of 
equity  pertains  only  to  the  maintenance  of  civil,  personal  and  prop- 
erty rights,  and  equity  has  no  jurisdiction  over  matters  of  a  politi- 
cal nature  unless  civil  property  rights  are  involved. 

3.  Elections — equity  cannot  issue  injunction  to  restrain  hold- 
ing of  election.  A  court  of  equity  cannot  issue  an  injunction  for 
the  purpose  of  restraining  the  holding  of  an  election  or  in  any 
manner  directing  the  mode  in  which  the  same  shall  be  conducted, 
wrhcther  it  is  contended  that  the  election  is  without  authority  of 
law  or  otherwise,  as  an  election  is  purely  a  political  matter. 

4.  Same — tax-payer  has  no  right  to  injunction  to  prevent  hold- 
ing an  election  because  of  its  expense.  The  fact  that  the  cost  of 
an  election  will  have  to  be  borne  by  the  State,  an3  indirectly  by 
the  tax-payers,  is  not  ground  for  an  injunction,  at  the  relation  of 
a  tax-payer,  to  prevent  the  Secretary  of  State  from  certifying  pro- 
posed public  policy  questions  to  be  voted  upon  at  such  election, 
even  though  it  is  contended  that  they  are  not  proper  questions  to 
be  submitted. 

AppHai^  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding. 

F.  J.  SuivUVAN,  and  Winston,  Strawn  &  Shaw, 
(P.  B.  Warren,  and  W.  L.  Patton,  of  counsel,)  for  ap- 
pellant. 
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Edward  J.  Brundage,  Attorney  General,  Ci^ar^nce 
N.  Boord,  and  Stevens  &  Herndon,  for  appellee 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court: 

Appellant  filed  his  bill  of  complaint  in  the  circuit  court 
of  Sangamon  county,  alleging,  in  substance,  that  he  is  a 
citizen  and  tax-payer  of  said  county;  that  appellee  is  the 
Secretary  of  State  for  the  State  of  Illinois;  that  pursuant 
to  a  petition  filed  with  him  purporting  to  be  signed  by  ten 
per  cent  of  the  registered  voters  of  the  State  of  Illinois, 
appellee  is  assuming  and  purporting  to  act  under  an  act  en- 
titled "An  act  providing  for  an  expression  of  opinion  by 
electors  on  questions  of  public  policy  at  any  general  or  spe- 
cial election,"  approved  May  ii,  1901,  and  intends  to  make 
and  deliver  to  the  county  clerk  of  every  county  in  the  State 
of  Illinois  a  certificate  certifying  to  the  correctness  of  three 
proposed  questions  of  public  policy  to  be  therein  given,  and 
that  they  shall  be  submitted  to  the  electors  of  this  State  to 
be  voted  upon  on  Tuesday,  November  4,  1919,  and  that 
they  shall  be  printed  on  separate  ballots  from  the  ballots 
containing  the  names  of  candidates ;  that  said  propositions 
are  the  following: 

^'Initiative  and  Referendum. 
"No.  I.  Shall  the  members  of  the  fifth  constitutional 
convention  be  instructed  to  submit  a  proposal  for  the  in- 
itiative and  referendum;  the  term  'initiative'  as  herein  used 
meaning  the  power  to  bring  proposed  laws  and  constitu- 
tional amendments  to  popular  vote,  at  any  regular  election, 
by  petition  of  100,000  electors  at  large,  all  measures  so 
submitted  to  become  laws  when  approved  by  a  majority  of 
those  voting  thereon;  the  term  referendum,  as  herein  used, 
meaning  the  power  to  suspend  a  specified  act  or  acts  of  the 
legislature,  by  petition  of  50,000  electors  at  large,  until  such 
act  or  acts  shall  have  been  referred  to  popular  vote  and 
approved  by  a  majority  of  those  voting  thereon;  said  pow- 
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ers  of  the  initiative  and  referendum  also  to  be  understood 
as  being  extended  by  the  constitution  to  the  electors  of 
every  municipality  and  other  political  subdivision  or  dis- 
trict of  the  State,  and  to  apply  to  all  local,  special  and  mu- 
nicipal legislation  in  or  for  their  respective  municipalities 
and  subdivisions  or  districts? 

Gateway  Amendment. 
"No.  2.  Shall  the  members  of  the  fifth  constitutional 
convention  be  instructed  to  submit  the  proposal  for  the  in- 
itiative and  referendum  as  defined  in  question  No.  i,  for 
a  separate  vote,  in  such  manner  that  said  proposal,  if  ap- 
proved by  a  majority  of  those  voting  thereon,  shall  take 
effect,  either  as  part  of  a  new  constitution  or  as  an  amend- 
ment of  article  4,  section  i,  of  the  present  constitution? 

Public  Ozunership. 
"No.  3.  Shall  the  members  of  the  fifth  constitutional 
convention  be  instructed  to  submit  to  the  electors  constitu- 
tional provisions  granting  to  the  State  and  to  cities,  towns, 
villages  and  other  municipal  corporations  and  districts  the 
power  to  acquire  outside  of  and  beyond  any  constitutional 
debt  limitations,  income-producing  utilities,  such  as  water 
works,  gas  works,  electric  light  and  power  plants,  street 
railways,  urban  and  interurban  transportation  system,  tele- 
phone and  telegraph  systems,  elevated  railways,  warehouses, 
elevators,  wharves,  docks  and  cold  storage  plants  and  stock 
yards,  abattoirs  and  mines?" 

It  is  further  alleged  in  the  bill  that  the  certification  of 
said  proposed  questions  by  appellee  and  the  submission 
thereof  to  the  electors  to  be  voted  on  at  said  election  are 
unlawful  and  in  violation  of  the  laws  of  this  State;  that 
the  printing  thereof  will  be  an  unauthorized  and  illegal  use 
of  the  revenue  and  moneys  of  the  tax-payers  of  this  State, 
and  that  unless  restrained  and  enjoined  appellee  will  certify 
to  the  county  clerks  said  questions  to  be  printed  on  ballots 
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and  will  be  submitted  to  the  electors  at  said  election.  The 
prayer  of  the  bill  is  that  appellee  be  restrained  by  injunction 
from  so  certifying  said  questions. 

On  October  4,  1919,  the  circuit  court,  on  motion,  dis- 
solved the  temporary  injunction  theretofore  granted,  sus- 
tained a  demurrer  to  the  bill  of  complaint  and  dismissed 
it  for  want  of  equity.  The  cause  was  appealed  to  this  court 
and  submitted  at  the  October  term,  owing  to  the  urgency  of 
the  case.  An  order  and  judgment  were  entered  denying  the 
motion  of  appellant  to  continue  in  force  the  injunction  and 
affirming  the  decree  of  the  circuit  court,  and  it  was  an- 
nounced that  the  opinion  of  the  court  would  be  filed  later. 

It  is  contended  by  appellant,  among  other  things,  that 
the  form  of  the  questions  proposed  to  be  submitted  to  the 
electors  indicates,  beyond  question,  a  purpose  to  secure  from 
the  electors  definite  and  positive  instructions  to  the  dele- 
gates to  the  constitutional  convention  to  embody  specific 
proposals  of  amendments  to  the  new  constitution  to  be  sub- 
mitted by  such  convention  for  ratification.  He  further  con- 
tends that  the  electors  have  no  such  power  or  right ;  that 
such  questions  are  not  questions  of  public  policy  within  the 
meaning  of  said  statute  giving  the  right  to  the  people  of 
an  expression  of  their  opinion,  and  if  so  the  statute  is  un- 
constitutional ;  that  it  is  a  constitutional  right  that  the  dele- 
gates to  the  convention  shall  be  free  to  employ  their  best 
judgment,  unfettered  by  directions  or  instructions  of  any 
kind  or  character,  and  that  the  Secretary  of  State  has  no 
power  under  the  Public  Policy  act,  or  otherwise,  to  submit 
or  certify  for  submission  to  the  electors  any  such  questions 
as  proposed;  that  equity  has  jurisdiction  to  prevent  such 
threatened  wrong,  as  it  is  plainly  in  violation  of  the  con- 
stitution and  is  unauthorized  by  law,  and  that  in  case  such 
questions  be  certified,  appellant  and  all  other  tax-payers  will 
be  required  to  pay  the  expense  of  printing  and  preparing 
ballots  for  such  election  or  expression  of  the  people,  with- 
out warrant  of  law  and  for  a  wholly  illegal  purpose. 
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Appellee  concedes  that  there  is  no  power,  under  the  con- 
stitution, to  instruct  or  command  the  constitutional  dele- 
gates to  do  any  act  within  the  scope  of  their  official  duties ; 
that  the  expression  of  the  people's  wish  upon  such  questions 
is  merely  advisory,  not  binding  upon  the  constitutional  dele- 
gates,  and  that  they  would  have  the  legal  right  to  disre- 
gard such  vote  or  expression  of  the  people.  He  does  con- 
tend that  the  questions  are  questions  of  public  policy,  and 
that  under  said  section  of  the  statute  and  under  section  17 
of  article  2  of  our  constitution  the  people  have  "the  right 
to  assemble  in  a  peaceable  maner,  ♦  ♦  *  to  make  known 
their  opinions  to  their  representatives"  and  their  wishes  to 
the  delegates  by  voting  upon  said  propositiqps.  The  main 
contention  of  appellee  is  that  the  subject  matter  of  the  suit 
is  not  within  the  jurisdiction  of  a  court  of  equity  and  that 
the  allegations  of  the  bill  do  not  entitle  complainant  to  the 
injunction  sought  by  its  prayer. 

It  is  clearly  apparent  that  the  settling  of  the  issues  in 
this  case  upon  the  merits  involves  the  settling  of  political 
as  distinguished  from  civil,  personal  or  property  rights. 
The  prayer  of  the  bill  is  that  appellee  be  enjoined  from  cer- 
tifying said  questions.  No  relief  whatever  can  be  granted 
under  this  bill  unless  that  prayer  is  sustained,  whether  the 
same  be  relief  against  the  paying  by  the  tax-payers  of  the 
cost  of  printing  and  preparing  the  ballots  or  otherwise.  A 
political  right  is  defined  by  Anderson  to  be  "a  right  exer- 
cisable in  the  administration  of  government,"  while  a  civil 
right  is  "a  right  accorded  to  every  member  of  a  distinct 
community  or  nation."  Bouvier  puts  it  thus:  "Political 
rights  consist  in  the  power  to  participate,  directly  or  in- 
directly, in  the  establishment  or  management  of  govern- 
ment." "Civil  rights  are  those  which  have  no  relation  to 
the  establishment,  support  or  management  of  the  govern- 
ment. These  consist  in  the  power  of  acquiring  and  enjoy- 
ing property,  of  exercising  the  paternal  and  marital  powers, 
and  the  like."     (People  v.  Barrett,  203  111.  99.)    To  grant 
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or  refuse  the  injunction  in  this  case  upon  the  merits  would 
amount  to  settling  the  political  rights  of  the  parties  to  this 
suit  after  passing  upon  the  various  contentions  aforesaid. 
It  is  a  general,  well  established  and  recognized  rule  in 
this  State  that  the  jurisdiction  of  a  court  of  equity  per- 
tains only  to  the  maintenance  of  civil,  personal  and  prop- 
erty rights,  and  that  it  has  no  jurisdiction  over  matters  or 
questions  of  a  political  nature  unless  civil  property  rights 
are  involved.  {Spies  v.  Byers,  287  111.  627;  People  v. 
MclVeeney,  259  id.  161;  People  v.  Barrett,  supra,)  Ac- 
cordingly it  has  been  held  in  a  great  number  of  cases  in 
this  State  that  an  injunction  will  not  issue  out  of  a  court 
of  equity  for  the  purpose  of  restraining  the  holding  of  an 
election  or  in  any  manner  directing  or  controlling  the  mode 
in  which  the  same  shall  be  conducted.  The  reason  is  that 
an  election  is  a  political  matter  with  which  courts  of  equity 
have  nothing  to  do,  and  that  such  an  attempt  to  check  the 
free  expression  of  opinion,  to  forbid  the  peaceable  assem- 
blage of  the  people,  to  obstruct  the  freedom  of  elections,  if 
successful,  would  result  in  the  overthrow  of  all  liberties 
regulated  by  law.  (People  v.  City  of  Galesburg,  48  111. 
485';  JValton  V.  Develing,  61  id.  201 ;  Dickey  v.  Reed,  78 
id.  261 ;  Slieridan  v.  Colvin,  78  id.  237;  Harris  v.  Schry- 
ock,  82  id.  119;  Fletcher  v.  Ttittle,  151  id.  41.)  The  rule 
is  the  same  whether  it  is  contended  that  the  election  is  with- 
out authority  of  law  or  otherwise.  Pomeroy,  in  his  latest 
edition  of  Equity  Jurisprudence,  (sees.  1753-1755,)  lays 
down  the  same  rule,  and  further  says  that  the  rule  goes 
to  the  extent  that  an  injunction  will  not  be  issued  to  forbid 
any  of  the  steps  in  the  proceedings  looking  to  or  pertaining 
to  an  election.  He  also  lays  it  down  as  the  law  that  the 
mere  fact  that  the  cost  of  the  election  will  have  to  be  borne 
by  the  State,  and  indirectly  by  the  tax-payers,  is  no  ground 
for  an  injunction  at  the  relation  of  a  tax-payer,  because  the 
injury  is  too  trifling.  In  the  case  in  hand  appellee,  was  the 
only  party  defendant,  and  the  only  way  to  have  prevented 
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the  alleged  illegal  expense  would  have  been  for  the  court  to 

have  enjoined  him  from  certifying  said  question,  as  prayed 

for  in  the  bill,  and  there  can  be  no  question  that  the  court 

had  no  jurisdiction  to  grant  that  relief. 

The  only  question  considered  by  this  court  in  entering 

its  judgment  was  the  one  of  jurisdiction  of  the  subject 

matter,  and  for  the  foregoing  reasons  the  decree  of  the 

lower  court  is  affirmed.  .  ni  ^        . 

Decree  affirmed. 


(No.  12894. — ^Decree  affirmed.) 

Marcella  Adams  et  a/.  Appellees,  vs.  W.  C.  Abel  et  al. 

Appellants. 

Opinion  filed  December  17,  1919. 

1.  Appeals  and  errors — when  existence  of  perpetual  easement 
is  involved  in  drainage  suit.  In  a  suit  for  injunction  to  restrain  the 
owner  of  a  dominant  tract  from  connecting  a  tile  drain  on  his  land 
with  a  drain  established  upon  an  adjacent  lower  tract  the  exist- 
ence of  a  perpetual  easement  is  in  question,  and  an  appeal  may  be 
taken  directly  to  the  Supreme  Court  on  the  ground  that  a  freehold 
interest  is  involved. 

2.  Drainage — Drainage  act  of  i88p  does  not  restrict  drainage 
rights  at  common  law.  .The  Drainage  act  of  1889,  (Kurd's  Stat. 
19 1 7,  p.  1 151,)  regarding  the  establishing  of  drains  between  ad- 
joining or  adjacent  lands  for  mutual  benefit,  does  not  restrict  or 
abridge  the  rights  of  drainage  as  they  exist  at  common  law  but 
its  effect  is  to  enlarge  those  rights. 

3.  Same — the  owner  of  a  dominant  tract  is  entitled  to  have  sur- 
face water  pass  off  over  servient  lands.  The  owner  of  a  dominant 
heritage  has  the  right  to  have  the  surface  water  coming  naturally 
upon  his  premises  pass  off  over  the  servient  lands,  and  he  may 
by  open  ditch  or  tile  drain  constructed  to  the  limits  of  his  land 
drain  it  into  the  natural  and  usual  channel,  even  though  the  quan- 
tity of  water  thrown  upon  the  servient  heritage  is  thus  increased. 

4.  Same — zvhen  a  tile  drain  cannot  be  connected  with  original 
drain  on  lower  tract.  The  right  of  an  owner  of  land  to  connect  a 
tile  drain  on  his  land  with  a  drain  constructed  for  mutual  benefit 
on  adjacent  lands  by  an  agreement  to  which  his  grantor  was  not 
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a  party  is  governed  by  the  provisions  of  the  Drainage  act  of  1889, 
(Hurd's  Stat.  1917,  p.  1151,)  and  under  that  act  such  connection 
cannot  be  made  without  the  consent  of  all  the  parties  to  the  origi- 
nal agreement  or  their  subsequent  grantees. 

5.  Same — when  mandatory  injunction  is  proper  to  remove  un- 
lawful connection  with  tile  drain.  Where  a  land  owner  has  con- 
nected his  tile  drain  with  another  drain  on  an  adjoining  lower  tract 
in  violation  of  the  Drainage  act  of  1889  a  bill  for  a  mandatory 
injunction  is  the  proper  remedy,  and  it  is  sufficient  if  it  alleges  title 
to  the  property,  the  construction  of  the  original  drain  under  mutual 
agreement,  lack  of  capacity  to  carry  the  increased  water  from  the 
additional  drain,  the  failure  to  secure  permission  for  the  connec- 
tion, and  the  resulting  damage. 

Appeal  from  the  Circuit  Court  of  Christian  county; 
the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 

R.  C.  Nefjp,  for  appellants. 

Walter  M.  Provine,  for  appellees. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

Appellees  filed  a  bill  in  the  circuit  court  of  Christian 
county  to  enjoin  appellants  from  making  connection  with 
a  closed  tile  drain  which  extended  from  appellants'  land 
into  and  across  appellees'  land,  and,  if  such  connection  had 
already  been  made,  to  require  it  to  be  removed.  The  bill 
further  alleged  that  the  present  tile  drain,  as  theretofore 
constructed,  was  not  of  sufficient  capacity  to  carry  the  in- 
creased water  from  the  added  land,  and  that  irreparable 
injury  would  be  done  to  appellees'  property  if  such  connec- 
tion were  permitted.  A  decree  was  entered  in  the  circuit 
court  granting  the  injunction  as  prayed.  From  that  de- 
cree an  appeal  was  taken  to  the  Appellate  Court,  and  that 
court  transferred  the  cause  to  this  court  on  the  ground  that 
the  validity  of  a  statute  was  involved. 

The  record  shows  that  appellees  hold  the  legal  title  to 
the  east  half  of  the  southwest  quarter  and  the  west  half  of 
the  southeast  quarter  of  a  certain  section  18  in  said  county; 
that  in  1889  J.  W.  Murphy,  who  owned  the  northeast  quar- 
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ter  of  section  i8,  and  the  ancestor  of  appellees,  entered  into 
an  agreement  (the  record  does  not  show  whether  written  or 
oral)  for  the  laying  of  a  covered  drain  from  the  south  half 
of  the  northeast  quarter  into  and  across,  in  a  southwesterly 
direction,  the  land  owned  by  appellees  in  the  south  half  of 
section  i8;  that  at  that  time  the  west  half  of  the  west  half 
of  section  17  adjoining  section  18  was  owned  by  persons 
other  than  the  ancestor  of  appellees  or  Murphy,  and  that 
the  agreement  in  question  was  made  for  this  tile  drain  to 
affect  only  the  property  owned  by  Murphy  and  the  ancestor 
of  appellees;   that  said  agreement  was  to  drain  the  land  of 
Murphy  in  the  northeast  quarter  of  section  18  and  the  prop- 
erty of  appellees'  ancestor,  in  the  south  half  of  section  18 
and  no  other;   that  the  tile  drain  has  been  maintained  and 
used  by  the  owners  of  these  properties,  and  those  succeeding 
to  their  respective  titles,  since  that  date  and  for  no  other 
land.    The  record  further  shows  that  appellants,  W.  C.  Abel 
and  his  wife,  are  the  owners  of  the  northeast  quarter  of 
section  18,  formerly  owned  by  Murphy,  and  also  of  the 
southwest  quarter  of  the  northwest  quarter  and  the  west 
half  of  the  southwest  quarter  of  section  17;   that  Abel  had 
laid  a  drain  to  extend  from  his  property  in  section  17  onto 
section  18,  and  had  connected  said  tile  drain  with  the  drain 
constructed  by  Murphy  and  the  owners  of  the  south  half 
of  section  18  without  the  consent  of  the  owners  of  the  tile 
drain  as  originally  constructed ;   that  he  had  requested  per- 
mission from  the  owners  of  said  land  to  so  connect  but  had 
been  refused  by  appellees,  and  he  was  told  not  to  interfere 
with  the  tile  in  section  18  or  to  drain  thereby  any  portion 
of  his  land  except  the  eighty  acres  in  section  18  which  he 
had  purchased  from  Murphy,  with  whom  the  original  agree- 
ment was  made  for  the  original  tile  drain.    The  record  fur- 
ther shows  that  the  original  drain  was  of  insufficient  capac- 
ity to  take  care  of  the  additional  water  coming  from  the 
tile  drain  so  constructed  by  appellants ;  that  all  the  lands  in- 
volved in  this  proceeding  are  level  prairie  lands  in  a  high 
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state  of  cultivation,  and  that  irreparable  injury  to  appellees' 
growing  crops  would  be  caused  if  the  original  drain  were 
required  to  be  subjected  to  the  increased  flow  of  water  from 
section  17,  which  would  result  from  connecting  the  drain 
on  section  17  with  the  old  tile  drain  on  section  18.  There 
is  no  question  in  the  record  as  to  the  present  ownership  of 
the  lands  or  as  to  how  the  different  parties  received  title 
thereto. 

The  questions  involved  require  the  construction  of  the 
Drainage  act  of  1889,  (Laws  of  1889,  P-  1^6,)  which  pro- 
vides, among  other  things,  as  follows : 

"Sec.  I.  Whenever  any  ditch  or  drain,  either  open  or 
covered,  has  been  heretofore  or  shall  be  hereafter  con- 
structed by  mutual  license,  consent  or  agreement  of  the 
owner  or  owners  of  adjoining  or  adjacent  lands,  either  sep- 
arately or  jointly,  so  as  to  make  a  continuous  line  upon, 
over  or  across  the  lands  of  said  several  owners,  or  where 
the  owner  or  owners  of  adjoining  or  adjacent  lands  shall 
hereafter  by  mutual  license,  consent  or  agreement,  be  per- 
mitted to  connect  a  drain  with  another  already  so  con- 
structed, or  where  the  owner  or  owners  of  the  lower  lands 
has  heretofore  or  shall  hereafter  conViect  a  drain  to  a  drain 
constructed  by  the  owner  or  owners  of  the  upper  lands,  then 
such  drains  shall  be  held  to  be  a  drain  for  the  mutual  bene- 
fit of  all  the  lands  so  interested  therein. 

"Sec.  2.  It  shall  not  be  lawful  for  either  of  the  parties 
interested  in  said  drain  to  authorize  any  other  person  or  per- 
sons to  connect  therewith  without  the  consent  of  all  the  par- 
ties interested  in  said  drain,  and  all  drains  connecting  there- 
with without  such  permission  shall  be  unlawful,  and  any 
person  interested,  may  by  bill  in  chancery,  compel  the  per- 
son or  persons  constructing  such  unlawful  drain  to  fill  the 
same  up  and  in  addition  may  have  a  right  of  action  for  all 
damages  occasioned  thereby." 

Section  3  of  said  act  provides  against  filling  up  drains 
or  obstructing  the  flow  of  water  therein  without  tlie  con- 
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sent  of  all  the  parties.  Section  4  provides  that  after  one 
year  from  the  time  the  agreement  is  made,  if  no  revocation 
is  made  or  suit  commenced,  further  right  of  revoking  the 
license  is  barred. 

We  do  not  understand  from  the  arguments  presented  by 
counsel  that  either  counsel  questioned  the  constitutionality 
of  this  statute.  They  only  differed,  and  now  differ,  as  to 
the  construction  that  should  be  placed  upon  it  as  applied 
to  the  facts  in  this  record.  But  there  can  be  no  question 
that  this  record  involved  the  existence  or  non-existence  of 
a  perpetual  easement  in  the  lands  here  under  consideration, 
that  said  easement  is  a  freehold  interest,  and  that  therefore 
the  cause  was  rightly  transferred  to  this  court  from  the  Ap- 
pellate Court.  Funston  v.  Hoffman,  232  111.  360 ;  Dornian 
V.  Droll,  21$  id.  262. 

The  facts  in  this  record  tend  to  show  that  the  drain  in 
question  had  been  constructed  by  appellants  from  certain 
lands  into  section  17  so  as  to  connect  with  the  original  drain, 
and  that  the  original  drain  did  not  have  sufficient  capacity 
to  take  the  increased  flow  of  water  and  that  the  crops  and 
land  of  appellees  had  been  thereby  greatly  injured  and  dam- 
aged. The  evidence  tends  to  show  that  there  is  no  well  de- 
fined channel  for  surface  waters  across  the  land  of  appellees 
in  any  direction.  There  is  some  evidence  tending  to  show 
that  there  is  somewhat  of  a  depression  across  the  lands  in 
section  18  in  a  southerly  direction  and  that  some  of  the  sur- 
face waters  from  the  lands  in  question  in  section  17  some- 
times run  in  a  southerly  direction  across  appellees'  land  in 
section  18,  but  it  is  clear  from  the  great  weight  of  the  evi- 
dence that  this  depression,  if  any,  is  very  slight. 

The  conclusion  is  necessarily  drawn  from  this  record 
that  the  original  tile  drain  in  section  18,  whether  intended 
or  not  intended  to  be  constructed  under  the  provisions  of 
the  Drainage  act  of  1889,  must  be  held  to  be  controlled  by 
the  provisions  of  said  act.  This  court  has  frequently  held 
that  said  statute  does  not  restrict  or  abridge  the  rights  of 
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drainage  as  they  exist  at  common  law ;  that  its  sole  purpose 
and  effect  were  to  enlarge  those  rights.  (Wilson  v.  Bon- 
durant,  142  III.  645;  Ribordy  v.  Murray,  177  id.  134;  Cox 
V.  Deverick,  272  id.  46. )  There  can  be  no  question  that  un- 
der the  law  of  this  State  the  owner  of  a  dominant  heritage 
or  higher  tract  of  land  has  the  right  to  have  the  surface 
water  falling  or  coming  naturally  upon  his  premises  pass  off 
the  same  upon  or  over  the  lower  or  servient  lands,  and  the 
owner  of  the  dominant  heritage  may  by  ditches  or  drains 
drain  his  own  land  into  the  natural  and  usual  channel,  even 
if  the  quantity  of  water  thrown  upon  the  servient  heritage 
is  thus  increased.  {Peck  v.  Harrington,  109  111.  611 ;  Wil- 
son V.  Bondurant,  stipra;  Pinkstaff  v.  Steffy,  216  111.  406; 

Broadwell  Drainage  District  v.  Lawrence,  231  id.  86.)  And 
this  drainage -may  be  through  a  natural  depression  to  the 
limits  of  his  land  in  any  manner  he  may  elect,  whether  by 
open  ditch  or  tile  drain.  {Dorman  v.  Droll,  supra.)  But 
that  rule  of  law,  in  our  judgment,  does  not  settle  the  ques- 
tion here.  That  question  is  whether  appellants  have  the 
right  to  extend  a  tile  drain  from  their  land  so  as  to  con- 
nect with  appellees'  tile  drain,  such  original  tile  drain  hav- 
ing been  made  under  an  agreement  by  the  former  owners 
of  adjoining  lands  prior  to  the  law  of  1889,  in  which  agree- 
ment the  remote  grantor  of  appellants  then  owning  the  land 
in  question  in  section  17  failed  to  join.  The  testimony  tends 
to  show  that  the  land  in  section  17  sought  to  be  drained  is, 
part  of  it,  a  pond  or  swale  covering  three  or  four  acres; 
that  as  a  matter  of  fact  there  is  not  much  natural  drainage 
of  the  surface  water  at  that  point;  that  it  requires^heavy 
rains  to  run  the  water  over  the  rim  of  the  pond  or  swale, 
and  at  such  times  some  of  the  water  does  pass  from  this 
property  in  such  a  way  as  to  reach  the  tile  drain  on  ap- 
pellees' land  while  some  of  the  surface  water  flows  in  the 
opposite  direction.  The  evidence  shows,  without  contra- 
diction, that  the  original  tile  drain  was  only  sufficient  to 
drain  the  lands  that  it  was  constructed  to  drain  but  not  the 
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additional  land  here  sought  to  be  drained  by  the  new  tile 
drain  from  appellants'  land  connecting  therewith.  It  is 
clear  from  this  record  that  the  original  owners  of  the  land 
in  section  i8  did  not  intend  to  have  other  adjacent  lands 
drained  into  the  original  tile  drain  when  it  was  constructed, 
and  this  court  has  held  that  under  the  provisions  of  the  act 
of  1889  it  IS  unlawful  for  any  of  the  parties  thereto  to  per- 
mit a  connection  with  a  drain  so  constructed  without  the 
consent  of  all  the  parties.  (Carey  v.  White,  278  111.  474.) 
If  the  one  who  owned  the  land  in  section  17  at  the  time 
the  original  drain  was  constructed  still  owned  said  land, 
there  can  be  no  question,  under  the  letter  and  spirit  of 
the  Drainage  act  of  1889,  that  he  would  not  now  be  per- 
mitted to  construct  a  drain  from  his  land  in  section  17  and 
connect  it  with  the  original  tile  drain  without  the  consent 
of  the  ones  interested  in  the  original  drain.  That  being  so, 
the  conclusion  necessarily  follows  that  the  grantee  of  the 
original  owner,  or  any  subsequent  grantee  of  the  land  in  ^ 
section  17,  could  not  so  construct  the  drain  without  violat- 
ing the  act  of  1889.  To  hold  otherwise  would  be  most  un- 
just and  inequitable  and  practically  defeat  the  real  purpose 
of  said  act. 

Counsel  for  appellants  further  argues  that  the  bill  for 
injunction  did  not  contain  all  the  elements  to  entitle  the 
appellees  to  the  relief  prayed.  The  bill  alleged  title  to  the 
property,  construction  of  a  drain  under  the  mutual  agree- 
ment, lack  of  capacity  to  carry  the  increased  water  which 
would  be  carried  by  the  added  drain,  the  failure  of  appel- 
lants to  secure  the  required  consent,  and  the  resulting  dam- 
age. 'Under  the  provisions  of  the  statute  in  question  as 
construed  by  this  court,  we  think  the  decree  allowing  the 
mandatory  injunction  was  proper.  Wilson  v.  Bondurant, 
supra;  Hunt  v.  Sain,  181  111.  372. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 
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(No.  i28T^y. — ^Reversed  and  remanded.) 

Th:^  Michigan  Centrai.  Raii^oad  Company,  Plaintiff 
in  Error,  vs.  The  Industriai.  Commission  et  d, — 
(Mabei<  K.  Bond,  Admx.  Defendant  in  Error.) 

Opinion  filed  December  17,  ipip, 

1.  Workmen's  compensation — zvhcn  injury  to  extra  switchman 
does  not  happen  in  the  course  of  his  employment.  Where  an  extra 
switchman  who  is  employed  on  days  when  there  is  work  for  him, 
is  told,  on  reporting  at  the  yard  after  working  for  several  days, 
that  there  is  no  work  for  him  that  day,  there  is  no  employment 
although  he  intends  to  report  again  in  the  evening,  and  if  he  is 
injured  while  returning  to  his  home  the  injury  does  not  happen  in 
the  course  of  his  employment. 

2.  Same — zvhcn  an  injury  does  not  arise  out  of  employment. 
Where  an  extra  switchman,  after  being  told  at  the  yard  that  there 
is  no  work  for  him  that  day,  voluntarily  and  purely  for  his  own 
convenience  boards  a  moving  freight  train,  intending  to  ride  to- 
wards his  home,  and  is  knocked  from  the  train  by  contact  with  a 
viaduct  and  killed,  his  injury  does  not  arise  out  of  his  employment. 

3.  Same — injury  must  arise  out  of  and  in  the  course  of  an  em- 
ployment. To  entitle  an  injured  person  to  compensation  under  the 
Workmen's  Compensation  act  the  contract  relation  of  employer  and 
employee  must  have  existed  at  the  time  of  his  injury  and  the  in- 
jury must  have  arisen  out  of  and  in  the  course  of  the  employment. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Winston,  Strawn  &  Shaw,  (Silas  H.  Strawn,  and 
Charles  J.  McPadden,  of  counsel,)  for  plaintiff  in  error. 

James  V.  Cunningham,  for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

Lewris  J.  Bond  was  riding  on  the  top  of  a  freight  train 
of  the  Michigan  Central  Railroad  Company  and  while  pass- 
ing under  a  viaduct  was  knocked  off  and  killed.  His  mother 
was  appointed  administratrix  of  his  estate  and  claimed  com- 
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pensation  for  his  death.  The  arbitrator  made  an  award  of 
$3500,  which  was  affirmed  by  the  Industrial  Commission 
and  by  the  circuit  court  of  Cook  county  upon  a  writ  of 
certiorari  to  the  Industrial  Commission.  The  court  entered 
judgment  for  the  amount,  ordered  execution  and  certified 
that  the  case  was  one  proper  to  be  reviewed  by  this  court. 
Lewis  J.  Bond  was  an  extra  switchman  employed  inter- 
mittently from  time  to  time  when  he  was  needed  from 
November  4,  1916,  to  January  4,  1917,  by  the  Michigan 
Central  Railroad  Company  at  its  Argo  yards,  about  nine 
miles  southwest  of  Chicago,  at  Fifty-ninth  street  and  Sev- 
enty-sixth avenue.  Extra  switchmen  generally  reported  for 
work  at  seven  o'clock  or  nine  o'clock  in  the  morning  and 
if  there  was  work  for  them  they  were  employed,  but  if  there 
was  no  work  they  would  return  home  and  come  back  at 
seven  o'clock  in  the  evening  to  see  if  there  was  work  at 
that  time.  Bond  worked  as  an  extra  switchman  on  Janu- 
ary I,  2  and  3,  19 1 7,  in  place  of  Murphy,  a  regular  em- 
ployee who  was  absent  from  work.  Murphy  returned  and 
resumed  his  employment  on  the  morning  of  January  4,  and 
when  Bond  came  to  the  yards,  shortly  before  nine  o'clock, 
he  was  told  that  there  was  no  work  for  him.  He  said  to 
the  yardmaster  that  he  would  go  home  and  return  at*  seven 
o'clock  in  the  evening  and  see  if  there  would  be  anything 
for  him  then.  Murphy's  freight  train  had  been  made  up, 
consisting  of  45  or  50  freight  cars  carrying  inter-State 
freight,  and  it  pulled  out  of  the  Argo  yards  going  east,  des- 
tined for  the  Chicago  Junction  yards,  four  or  five  miles  dis- 
tant, drawn  by  an  engine  and  pushed  by  one  in  the  rear. 
Bond  started  to  get  on  the  train  and  was  warned  to  be  care- 
ful. He  caught  hold  of  the  ladder  of  the  fourth  or  fifth 
car  from  the  rear  of  the  train  and  climbed  to  the  top  of 
the  car,  which  was  then  about  ninety  feet  west  of  a  via- 
duct over  the  tracks,  between  the  telltales  over  the  train, 
which  gave  warning  of  the  danger  and  the  viaduct  When 
he  reached  the  top  of  the  car  he  turned  west  with  his  back 
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to  the  viaduct,  and,  facing  toward  the  telltales,  he  walked 
toward  the  rear  of  the  train.  The  yardmaster  shouted 
warnings  to  him  and  motioned  to  him  to  get  down,  and 
the  switchman  who  had  warned  him  to  be  careful  called 
to  him  and  waved  his  arms  to  warn  him.  While  walking 
west  with  his  back  toward  the  viaduct  he  was  struck  by 
it  and  was  thrown  between  the  cars  to  the  rails  and  killed. 
The  freight  train  was  going  east  to  Western  avenue  and 
Forty-ninth  street,  four  miles  or  more  from  Bond's  home  at 
505  East  Sixty-third  street,  in  general  direction  toward  his 
home.    His  mother,  two  sisters  and  a  brother  survived  him. 

The  General  Assembly,  in  establishing  conditions  under 
which  compensation  may  be  awarded  under  the  Workmen's 
Compensation  act,  has  fixed  two  requirements,  inverted  by 
the  act  from  their  natural  order.  Primarily  the  accident 
causing  the  injury  must  occur  in  the  course  of  an  employ- 
ment. The  contract  relation  of  employer  and  employee 
must  exist  at  the  time  of  the  accident  and  the  employee 
must  be  doing  some  act  within  the  scope  of  his  employment, 
which  means  something  which  he  is  required  to  do  because 
of  his  employment  or  which  is  an  incident  of  the  employ- 
ment and  reasonably  connected  with  it,  so  that  it  may  be 
said  that  the  act  is  in  the  course  of  the  employment.  The 
other  essential  condition  is  that  the  accident  must  arise  out 
of  the  employment,  or,  otherwise  stated,  the  origin  or  source 
of  the  accident  must  be  the  employment.  The  rules  of  law 
by  which  liability  is  to  be  determined  are  clear  and  unques- 
tioned, but  in  the  multitude  of  accidents  which  occur  under 
an  infinite  variety  of  circumstances  almost  any  conclusion 
can  be  supported  by  decisions  of  boards,  commissions  and 
courts  of  varying  degrees  of  authority,  so  that  opinions  on 
the  subject  are  of  little  aid  in  the  application  of  the  law. 

Bond  was  working  as  extra  switchman  whenever  there 
was  work  for  him  to  do  but  at  no  other  time,  and  on  the 
question  whether  the  accident  occurred  in  the  course  of  his 
employment  it  is  clear  that  the  relation  of  employer  and 
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employee  did  not  then  exist.  He  had  been  working  three 
days  in  place  of  Murphy,  and  not  knowing  that  Murphy  had 
returned  he  came  to  the  yards  to  see  whether  there  was  em- 
ployment for  him  and  was  told  that  there  was  not  Un- 
der the  circumstances  it  might  reasonably  be  said  that  his 
coming  to  the  yards  was  a  necessary  incident  of  an  expected 
continued  employment,  but  when  he  was  told  that  Murphy 
had  returned  and  his  employment  had  ceased  he  owed  no 
further  duty  to  the  employer  and  was  not  bound  or  expected 
to  do  anything.  It  is  true  that  an  employee  who  is  in  con- 
tinuous service,  when  on  the  employer's  premises  going  to 
his  place  of  work  and  with  no  other  purpose,  is  performing 
an  act  which  is  a  necessary  incident  of  his  work,  but  the 
accident  to  Bond  did  not  occur  under  those  circumstances. 
There  was  a  separate  employment  from  day  to  day,  and  if 
it  was  reasonable  for  him  to  report  for  work  there  was  no 
further  relation  when  he  was  told  there  was  no  work.  He 
could  return  to  his  home  or  go  where  he  pleased.  It  is  not 
essential  that  an  employee  should  be  at  the  place  where  his 
work  is  to  be  done  in  order  that  an  accident  may  be  in 
the  course  of  his  employment,  and  an  employee  may  un- 
der some  conditions  be  within  the  protection  of  the  Work- 
men's Compensation  act  although  an  accident  happens  on 
his  way  to  or  from  his  usual  place  of  employment,  {Sadly 
V.  Industrial  Com,  284  111.  567,)  but  to  say  that  an  accident 
occurs  in  the  course  of  an  employment  cannot  be  justified 
in  a  case  where  there  is  no  employment.  The  applicant 
did  not  establish  the  essential  fact  that  the  accident  causing 
the  death  of  Bond  occurred  in  the  course  of  his  employment. 
It  was  also  necessary  for  the  applicant  to  prove  that  the 
accident  arose  out  of  the  employment,  and  if  the  danger 
encountered  by  climbing  on  the  moving  freight  train  ap- 
proaching the  viaduct  did  not  result  from  obedience  to  any 
direction  of  the  railroad  company  and  was  not  an  act  nec- 
essary or  incident  to  the  business  of  the  employer  the  in- 
jury did  not  come  within  the  Workmen's  Compensation  act 
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That  was  decided  in  Nelson  Construction  Co,  v.  Industrial 
Com.  286  111.  632,  where  a  workman  employed^  by  the  Illi- 
nois Central  Railroad  Company  in  constructing  a  railroad 
bridge  over  Rock  river,  at  noontime  crossed  the  bridge  to 
eat  his  luncH  and  was  struck  by  a  train  and  killed.  It  was 
held  that  the  accident  did  not  arise  out  of  and  in  the  course 
of  the  workman's  employment,  and  the  rule  was  stated  that 
where  a  workman  chooses  to  go  to  a  dangerous  place  where 
his  employment  does  not  necessarily  carry  him  and  where 
he  incurs  a  danger  of  his  own  choosing  and  one  altogether 
outside  of  any  reasonable  exercise  of  his  employment,  an 
accident  does  not  arise  out  of  and  in  the  course  of  the 
workman's  employment.  If  Bond  had  been  employed  on 
the  day  of  his  death  and  had  been  returning  to  his  home 
from  his  work  and  was  killed  while  on  the  premises  of  his 
employer  and  within  a  custom  of  employees  to  climb  on 
moving  freight  trains  in  returning  from  work  a  different 
question  would  be  presented.  The  rule  was  stated  and  ap- 
plied in  the  case  of  Inland  Steel  Co.  v.  Lambert,  118  N.  E. 
Rep.  (Ind.)  162,  where  a  switchman  attempted  to  board  a 
switch  engine  for  the  purpose  of  avoiding  an  excavation  m 
his  path  and  thereby  encountered  a  danger  of  his  own 
choosing,  and  we  agree  with  the  reasoning  of  the  court  in 
that  case.  At  the  time  of  the  accident  causing  the  death  of 
Bond  there  was  no  relation  of  employer  and  emplbyee  ex- 
isting but  he  was  free  to  go  where  he  chose,  without  any 
duty  or  obligation  toward  the  railroad  company.  His  death 
was  caused  by  his  boarding  a  moving  freight  train  within 
a  very  short  distance  of  the  viaduct,  purely  for  his  own 
convenience  and  not  in  the  discharge  of  any  duty  or  obli- 
gation to  the  railroad  company  or  having  any  reasonable 
connection  with  employment  by  the  railroad  company. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  to  that  court,  with  directions  to  set  aside 
the  award  of  the  Industrial  Commission. 

Reversed  and  remanded,  with  directions. 
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(No.  13044. — Reversed  and  remanded.) 

J^ssi^  Sheridan,  Appellee,  vs.  Emily  T.  Blume  et  al. 

Appellants. 

Opinion  filed  December  17,  ipTp. 

1.  Wills — zvhen  rule  that  the  last  clause  should  prevail  over 
prior  inconsistent  clause  does  not  apply.  The  rule  that  where  there 
are  two  inconsistent  clauses  in  a  will  the  last  one  shall  prevail  is 
only  applicable  where  the  real  intention  of  the  testator  cannot  be 
discovered  and  where  the  two  clauses  are  so  inconsistent  that  they 
cannot  both  coincide  with  the  general  intention  of  the  testator. 

2.  Same — law  favors  vesting  of  estates.  The  law  favors  the 
vesting  of  estates,  and  where  a  will  is  susceptible  of  two  construc- 
tions the  law  is  inclined  to  adopt  the  construction  most  favorable 
to  the  devisee  rather  than  the  construction  which  would  be  against 
his  interest. 

3.  Same — when  the  devisees  take  a  vested  interest  at  majority. 
Where  a  certain  portion  of  the  estate  of  the  testatrix  is  devised  in 
trust,  share  and  share  alike,  for  the  children  of  a  living  daughter 
who  are  living  when  the  youngest  shall  have  attained  majority, 
it  being  the  declared  intention  of  the  testatrix  that  such  portion 
shall  go  to  the  children  of  the  daughter  who  attain  their  majority, 
each  child  upon  attaining  majority  has  a  vested  equitable  interest 
in  his  share,  subject  to  its  being  increased  in  case  any  of  the  other 
children  die  during  minority  or  to  its  being  decreased  in  case  other 
children  are  born  to  such  daughter  and  attain  their  majority. 

4.  Trusts — when  a  trustee  is  not  hound  to  hold  accumulations. 
Though  tjie  corpus  of  a  trust  estate  must  be  kept  invested  until  the 
death  of  the  mother  of  the  beneficiaries  and  until  the  youngest  of 
them  shall  attain  majority,  the  trustee  is  not  bound  to  hold  ac- 
cumulations but  may  pay  over  to  each  child  attaining  majority  its 
share  of  the  income,  and  if  other  children  are  bom  to  their  mother 
and  attain  majority,  the  shares  of  the  income  to  which  they  may 
be  entitled  may  be  paid  out  of  the  corpus  of  the  Estate. 

5.  Partition — when  a  trust  fund  takes  the  place  of  interest  in 
land.  In  a  proceeding  to  partition  land,  where  a  one-fifth  interest 
therein  has  been  devised  to  such  of  the  children  of  a  certain  living 
daughter  as  shall  attain  their  majority,  the  interest  of  such  bene- 
ficiaries in  the  land  itself  ceases  at  the  sale  and  is  transferred  to 
their  share  of  the  fund  realized  from  the  sale,  and,  under  the  doc- 
trine of  representation,  after-bom  children  of  the  daughter  will  be 
bound  by  the  partition  proceeding. 


Dw.M9.]  Sheridan  v.  Blume.  509 


[ap] 


Appeai^  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  KiCKHAM  ScANLAN,  Judgc,  presiding.  . 

WiLUAM  B.  Jarvis,  for  appellants. 

Day  &  GuHNTHER,  for  appellee.   ) 

^  Mr.  Justice  Carter  delivered  the  opinion  of  the  court  : 

/>A  Appellee,  Jessie  Sheridan,  filed  a  bill  in  the  circuit  court 
\J  U  of  Cook  county  for  the  partition  of  certain  real  estate  de- 
vised by  the  will  of  her  mother.  The  decision  required  the 
construction  of  said  will.  After  the  pleadings  were  settled 
the  circuit  court  construed  the  will  and  ordered  partition 
of  the  real  estate  in  a  certain  manner,  whereupon  the  ap- 
pellants appealed  to  this  court. 

The  principal  if  not  the  sole  question  to  be  decided  is 
the  proper  construction  of  the  will  of  Mrs.  Anna  Pochmann. 
Mrs.  Pochmann  died  testate  April  7,  19 16.  Her  will  was 
duly  probated,  disposing  of  all  her  estate,  including  the  real 
estate  here  sought  to  be  partitioned.  The  third  paragraph 
of  the  will  is  the  only  portion  that  requires  construction. 
The  will  first  provides  for  the  payment  of  debts  and  a 
money  legacy,  which  is  not  involved  here,  and  for  tlie  ap- 
pointment of  an  executrix  and  trustee.  The  clause  in  ques- 
tion reads : 

"Third — Subject  to  the  foregoing  two  paragraphs,  I  di- 
rect that  all  of  the  residue  of  my  estate,  real,  personal  and 
mixed,  of  which  I  may  ,die  seized,  possessed  or  entitled,  be 
divided  into  five  equal  parts,  share  and  share  alike;  and  I 
give,  devise  and  bequeath  one  of  such  parts  to  my  daugh- 
ter Jessie  Sheridan,  one  of  such  parts  to  my  daughter  Emily 
T.  Blume,  one  of  such  parts  to  my  daughter  Laura  Hede- 
mark  and  one  of  such  parts  to  my  daughter  Meta  Poch- 
mann, each  to  have  and  to  hold  the  same  to  them  and  their 
respective  heirs  and  assigns  forever;  and  the  remaining  one 
of  such  parts  I  give,  devise  and  bequeath  in  equal  parts, 
share  and  share  alike,  unto  the  children  of  my  daughter 
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Annie  Bell  that  are  living,  whence  youngest  living  thereof 
shall  have  attained  his  or  her  majority,  each  to  have  and 
to  hold  the  same  to  them  and  their  respective  heirs  and  as- 
signs forever, — the  part  mentioned  in  this  sentence  to  be 
held  in  trust  by  my  hereinafter  named  executrix  until  the 
youngest  living  child  of  said  Annie  Bell  shall  have  reached 
his  or  her  majority,  it  being  my  intention  that  the  part  of 
my  estate  which  would  otherwise  go  to  my  daughter  Annie 
Bell  shall  go  to  such  of  her  children  as  attain  their  majority." 

Mrs.  Pochmann  left  her  surviving  her  five  daughters, 
Jessie  Sheridan,  Emily  T.  Blume,  Laura  Hedemark,  Meta 
Pochmann  and  Annie^ell,  and  also  Russell  Davy,  only  child 
of  a  deceased  daiigriler.  Mrs.  Pochmann  at  her  death  was 
sixty-nine  years  of  age.  Her  will  was  executed  November 
9,  1913.  At  the  date  the  will  was  executed  and  at  the  death 
of  testatrix  there  were  born  and  surviving  the  following 
children  of  her  daughter  Annie  Bell :  Roy  S.  Bell,  twenty- 
five  years  old  at  the  time  of  hearing  in  the  trial  court ;  Al- 
len C.  Bell,  then  twenty-three  years  of  age ;  Grace  M.  Bell, 
thirteen  years,  and  Prank  P.  Bell,  eleven  years.  The  cause 
was  referred  to  a  master  in  chancery,  who  construed  the 
third  paragraph  with  reference  to  the  interests  of  Mrs.  Bell's 
children  that  they  were  not  vested  with  any  interest  until 
the  youngest  reached  majority.  On  a  hearing  in  the  cir- 
cuit court  a  decree  was  entered,  which  found,  among  other 
things,  that  it  was  the  intention  of  the  testatrix  by  said 
will  "to  devise  a  one-fifth  interest  of  the  residue  of  her 
estate  in  trust  for  such  of  the  children  of  said  defendant, 
Annie  Bell,  as  were  living  when  all  the  living  children  should 
have  attained  their  majority;  that  therefore  the  interests  of 
the  children  of  Annie  Bell  in  and  to  such  one-fifth  interest 
cannot  be  determined  until  such  time  after  the  death  of  said 
defendant,  Annie  Bell,  as  all  her  living  children  shall  have 
attained  legal  age." 

The  portion  of  the  will  relating  to  the  share  going  to  the 
children  of  Mrs.  Bell  contains  two  statements  that  may  not 
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be  considered  in  entire  harmony  as  to  the  disposition  of 
the  property.  In  the  first  part  of  the-third  clause  it  is  stated 
that  the  share  in  question  shall  go  to  the  children  of  Annie 
Bell  "that  are  living,  when  the  youngest  living  tliereof  shall 
have  attained  his  or  her  majority,"  and  at  the  end  of  the 
third  clause  it  is  stated,  "it  being  my  intention  that  the  part 
of  my  estate  which  would  otherwise  go  to  my  daughter  An- 
nie Bell  shall  go  to  such  of  her  children  as  attain  their  ma- 
jority." It  is  argued  that  the  last  clause  of  the  will,  if  there 
is  any  inconsistency,  should  have  the  greater  weight  in  con- 
struing the  will.  The  rule  that  where  there  are  inconsistent 
clauses  in  a  will  the  last  prevails  is  only  applicable  when  the 
real  intention  of  the  testator  cannot  be  discovered  and  where 
the  two  provisions  are  so  utterly  inconsistent  that  it  is  im- 
possible for  both  to  coincide  with  the  general  intentioifof 
the  testator.  (Hunt  v.  Hazves,  i8i  111.  343.)  The  usuaT 
rule,  however,  is  that  the  intention  of  the  testator  is  to  be 
gathered,  not  from  one  clause  of  the  will  alone  but  from  a 
view  of  the  whole  will  and  all  its  parts,  or  that  such  con- 
struction shall  be  adopted,  if  it  can  be  reasonably  found,  as 
to  give  force  and  effect  to  every  word  and  clause  in  the  will. 
(Morrison  v.  Schorr,  197  111.  554.)  We  think  the  inten- 
tion of  the  testatrix,  as  shown  by  the  entire  will,  clearly 
indicates  that  the  one-fifth  portion  of  the  estate  which,  if 
the  general  scheme  had  been  followed  out,  would  have  gone 
to  the  mother,  Annie  Bell,  will,  under  the  will  as  drawn, 
go  to  such  of  her  children  as  reach  their  majority. 

The  law  favors  the  vesting  of  estates,  and  in  cases  where 
the  instrument  is  susceptible  of  two  constructions  the  law 
is  inclined  to  favor  the  construction  most  favorable  to  the 
devisee  rather  than  the  construction  that  would  be  against 
his  interest.  (Mettler  v.  Warner,  243  111.  600;  see,  also, 
Armstrong  v.  Barber,  239  111.  389.)  Subject  to  certain 
other  provisions  which  will  be  referr^  to  later,  each  of 
the  children  of  Annie  Bell  will  take  a  vested  interest  in  his 
or  her  share  upon  reaching  the  age  of  majority, — tliat  is. 


512  Sheridan  v.  Blumb.  [290 IIL 

eighteen  years  if  a  daughter  and  twenty-one  years  if  a  son. 
After  reaching  that  age,  as  their  share  is  then  vested,  it 
would  pass  upon  the  death  of  such  devisee,  the  same  as  other 
property.  Up  to  the  time  of  reaching  the  age  of  majority 
the  interest  of  each  of  Annie  Bell's  children  is  contingent 
upon  their  reaching  that  age,  and  if  they  die  before  reach- 
ing majority  their  share  is  to  be  divided  among  their  sur- 
viving brothers  and  sisters,  this  added  portion  being  subject 
to  the  same  rules,  as  to  vesting  or  contingency,  as  the  origi- 
nal portion.    There  being  a  possibility  of  more  children  be- 

I  ing  bom  to  Annie  Bell,  it  cannot  be  told  until  her  death 
who  will  be  entitled,  finally,  to  a  possible  share,  hence  the 
share  of  each  of  her  children  already  born,  so  long  as  con- 
tingent, is  subject  to  the  further  contingency  of  being  de- 
creased pro  tanto  to  raise  the  portion  for  such  after-bom 
child,  and  the  shares  of  those  that  have  vested  are  thereafter 
subject  to  be  opened  up  to  that  extent  to  contribute  their 
part  of  such  share  for  an  after-born  child. 

The  third  clause  of  the  will  further  provides  that  *'tlie 
part  mentioned  in  this  sentence  to  be  held  in  trust  by  my 
hereinafter  named  executrix  until  the  youngest  living  child 
of  said  Annie  Bell  shall  have  reached  his  or  her  majority," 
hence  the  shares  above  mentioned,  whether  contingent  or 
vested,  are  not  to  pass  at  once  into  the  possession  of  the 
various  devisees.  Until  after  the  death  of  the  mother,  An- 
nie Sell,  and  until  the  youngest  living  child  has  reached 
majority,  each  devisee,  on  becoming  of  age,  becomes  vested 
only  with  an  equitable  interest.  Until  the  time  mentioned, 
such  interests  are  to  be  held  by  the  person  named  as  ex- 

,  ecutrix,  as  a  trustee.     Said  trustee  should  keep  the  funds 

{  properly  invested,  and  may  pay  over,  from  time  to  time,  the 
*  I  proper  part  of  the  income  to  the  beneficiaries  who  have  be- 

•  come  vested  with  their  equitable  interests  on  account  of  their 
reaching  majority,  and  at  the  death  of  Annie  Bell,  and  when 
the  youngest  living  child  has  attained  majority,  the  tmstee 
should  distribute  the  fund  among  those  entitled  to  the  vari- 
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ous  shares.  This  is  a  partition  proceeding,  and  hence  the 
fund  in  question  to  be  held  by  the  trustee  will  consist  of 
the  share  in  the  proceeds  of  sale  of  the  real  estate  paid  over 
by  the  master  in  chancery.  Under  the  doctrine  of  repre-  \ 
sentation,  the  after-born  children  of  Annie  Bell,  if  any,  will 
be  bound  by  these  proceedings,  and  their  interest  in  the  real 
estate  sold  by  the  master  in  chancery  will  cease  and  in  its 
place  will  be  substituted  the  right  to  participate  in  the  fund 
held  by  said  trustee.  Dole  v.  Shaw,  282  111.  642 ;  Gavin  v. 
Cur  tin,  171  id.  640. 

It  is  further  suggested  by  counsel  for  appellants  that  if 
the  will  is  construed  to  the  effect  that  the  property  must  be 
held  by  the  trustee  until  the  death  of  Annie  Bell  it  will  be 
contrary  to  section  I55,*chapter  30,  of  the  statute  concern- 
ing restraining  accumulations  in  conveyances.  We  are  of 
the  opinion  that  the  trustee  may  properly  divide  and  pay 
over  the  income,  from  time  to  time,  of  the  shares  belong- 
ing to  those  children  of  Annie  Bell  who  have  become  of  age. 
The  only  reason  for  withholding  the  portion  of  the  income 
going  to  the  children  who  are  still  minorsjsjthat  their  in- 
terest may  be  defeated  by  their  death  before  reaching  ma- 
jority. This  distribution  should  take  place  along  the  lines 
commonly  followed  by  trustees  where  there  is  no  specified 
direction  in  the  instrument  creating  the  trust.  As  to  the 
share  of  any  after-born  child  who  might  reach  majority 
more  than  twenty-one  years  after  the  death  of  the  testa- 
trix, we  think  this  is  fully  covered  by  the  portion  of  that 
statute  already  referred  to  which  reads,  "or  for  any  longer 
than  during  the  minority  *  *  *  of  any  person  *  *  * 
who,  under  the  uses  or  trusts  of  the  *  *  *  will,  *  *  * 
would,  for  the  time  being,  if  of  full  age,  be  entitled  unto 
the  rents,  issues  and  profits  *  *  *  so  directed  to  be 
accumulated."  As  to  any  part  of  the  income  earned  before  \ 
the  birth  of  an  after-born  child  and  paid  out  to  the  adult  I 
children,  we  deem  it  unnecessary  to  consider  and  decide  at  L 
the  present  time  just  on  what  conditions  or  terms  said  part 
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should  be  refunded,  if  at  all,  to  such  after-bom  child.  That 
matter  may  be  adjusted  from  the  corpus  of  the  trust  fund 
at  the  proper  time. 

f  It  is  suggested  that  the  wording  of  the  will  confines 
the  distribution  to  the  children  of  Annie  Bell  that  are  liv- 
ing at  the  death  of  the  testatrix.  We  cannot  so  hold.  The 
testatrix  had  in  mind  that  the  youngest  child  might  die  be- 
fore reaching  the  age  of  majority,  and  then,  if  Annie  Bell 
were  dead,  it  would  not  be  necessary  to  wait  until  such 
youngest  child  would  have  reached  the  age  of  majority  had 
he  or  she  survived,  but  the  distribution  would  take  place 
when  all  the  children  of  Annie  Bell  that  lived  to  reach  the 
age  of  majority  had  reached  that  age,  provided  their  mother 
had  died  so  that  it  was  possible  to  know  that  there  would  be 
no  more  children. 

The  decree  of  the  circuit  court  should  be  so  modified 
as  to  provide  for  the  distribution  of  the  share  going  to 
Annie  Bell's  children  according  to  the  rules  above  stated 
and  entered  with  such  modifications. 

Reversed  and  remanded,  with  directions. 


(No.  12670. — Reversed  and  remanded.) 

J.  J.  E1.1.SWORTH  et  aL  Defendants  in  Error,  vs.  The  In- 
dustrial Commission  et  cU. — (Patrick  Jefferson, 
Plaintiff  in  Error.) 

Opinion  filed  December  //,  ipip. 

I.  Workmen's  compensation — what  will  support  finding  that 
employer  elected  to  come  under  Compensation  act  of  1913.  Evi- 
dence that  an  employer  on  July  16,  1913,  wrote  a  letter  addressed 
to  the  Industrial  Board,  stating  that  he  had  decided  to  "embrace" 
the  Compensation  act  of  1912  and  requesting  a  copy  of  the  act,  is 
sufficient  to  support  a  finding  by  the  Industrial  Board  that  the  em- 
ployer is  under  the  act  of  1913,  where  the  letter  on  file  in  the  office 
of  the  board  bears  a  memorandum  that  a  copy  of  the  act  of  1913 
was  mailed  to  the  employer,  and  where  it  is  shown  that  the  Indus- 
trial Board,  on  petition  prepared  by  the  employer's  insurance  com- 
pany, approved  a  lump  sum  settlement. 
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2.  Same — lump  sum  settlement  does  not  preclude  revietv  under 
paragraph  (h)  of  section  ip  of  Compensation  act.  Under  para- 
graph (h)  of  section  19  of  the  Compensation  act  the  Industrial 
Board  may  review  its  fonner  proceedings  on  the  ground  that  the 
disability  has  recurred  or  increased,  notwithstanding  the  fact  that 
a  lump  sum  settlement  has  been  made,  particularly  where  the  stat- 
ute was  not  complied  with  in  making  the  settlement. 

3.  Same — what  is  sufficient  to  support  finding  that  disability  has 
recurred  or  increased.  Though  an  employee  has  made  a  lump  sum 
settlement  in  the  belief  that  his  disability,  due  to  a  broken  leg,  is 
merely  temporary,  the  Industrial  Board  is  justified  in  finding  that 
the  injury  has  recurred  or  increased,  where  the  evidence  shows 
that  the  bones  failed  to  knit  properly,  and  that,  notwithstanding 
subsequent  operations,  the  disability  is  permanent  and  the  employee 
unable  to  follow  his  former  occupation. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

W11.LIAM  GiLLKSPiE,  for  plaintiff  in  error. 

Ralph  F.  Potter,  for  defendants  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

September  16,  191 5,  Patrick  Jefferson,  plaintiff  in  error, 
was  employed  by  J.  J.  Ellsworth  and  Harry  McNair,  part- 
ners, riding  horses  for  exhibition  purposes.  A  bucking  horse 
which  Jefferson  was  riding  crashed  into  a  fence  and  both 
bones  of  Jefferson's  left  leg  were  broken  immediately  above 
the  ankle  and  his  shoulder  was  injured.  Jefferson  made  a 
lump  sum  settlement  of  his  claim  for  $925,  which  included 
medical  and  hospital  services.  October  20,  1916,  Jeffersoa 
filed  his  petition  with  the  Industrial  Board  in  accordance 
with  the  provisions  of  paragraph  (A)  of  section  19  of  the 
Workmen's  Compensation  act,  claiming  that  the  settlement 
was  made  under  a  misapprehension  of  certain  facts  and 
that  his  disability  had  recurred  and  increased  since  the  set- 
tlement was  made.  On  this  review  the  Industrial  Board 
found  that  at  the  time  of  the  accident  both  parties  were 
operating  under  and  subject  to  the  terms  and  provisions  of 
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the  Workmen's  Compensation  act ;  that  Jefferson  was  earn- 
ing $42  a  week ;  that  notice  of  the  accident  and  claim  for 
compensation  had  been  made  within  the  time  prescribed  by 
statute ;  that  as  a  result  of  the  accident  Jefferson  was  tem- 
porarily totally  disabled  for  a  period  of  twenty-eight  weeks, 
and  that  following  said  period  of  temporary  total  disabil- 
ity he  suffered  a  permanent  partial  disability,  and  awarded 
to  Jefferson  $3500  in  weekly  payments  of  $12  and  $200 
additional  for  medical,  surgical  and  hospital  services,  and 
ordered  that  Ellsworth  &  McNair  have  credit  for  all  sums 
already  paid  as  compensation.  The  record  was  taken  to  the 
circuit  court  of  Cook  county  by  certiorari,  and  upon  the 
hearing  that  court  set  aside  the  award  of  the  Industrial 
Board  for  the  reason  that  the  parties  were  not  operating 
under  the  Workmen's  Compensation  act  in  force  at  the  time 
of  the  accident,  and  certified  that  the  cause  is  one  proper 
to  be  reviewed  by  this  court. 

The  first  question  presented  is  whether  Ellsworth  & 
McNair  had  elected  to  come  under  the  act.  They  were 
engaged  in  the  commission  business  of  buying  and  selling 
horses,  and  because  of  the  nature  of  their  business  would 
not  be  bound  by  the  act  unless  an  election  to  accept  the 
act  had  been  filed  by  them  with  the  Industrial  Board.  On 
July  16,  191 3,  J.  J.  Ellsworth,  one  of  the  partners,  wrote 
on  the  firm's  letter-head  the  following  letter,  signed  with 
the  partnership  name  and  addressed  to  the  Industrial  Board 
at  Springfield,  Illinois:  "This  is  to  advise  you  that  we 
have  decided  to  embrace  the  new  Workingmen's  Compen- 
sation  act,  which  took  effect  May  i,  191 2.  Kindly  acknowl- 
edge receipt  hereof  and  send  us  a  copy  of  this  act."  This 
letter  was  received  and  answered  by  the  labor  department  at 
Springfield  on  July  17,  19 13,  stating  that  the  letter  would 
be  turned  over  to  the  Industrial  Board  as  soon  as  it  was 
appointed.  After  being  confined  in  the  hospital  for  about 
three  weeks  Jefferson  received  from  the  Zurich  Insurance 
Company  $24,  and  every  two  weeks  thereafter  he  received 
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from  the  same  company  a  check  for  $24,  until  the  sum  of 
$108  had  been  received  by  him.  A  representative  of  the 
Zurich  Insurance  Company  came  to  Jefferson's  home  and 
offered  to  pay  him  $500  in  settlement  of  his  claim  against 
Ellsworth  &  McNair,  telling  him  that  they  were  not  oper- 
ating under  the  act.  Jefferson  refused  this  settlement,  and 
likewise  a  later  settlement  offered  by  the  insurance  company. 
Following  the  offer  made  by  the  insurance  company,  Mc- 
Nair, one  of  the  partners,  called  on  Jefferson  at  his  home 
and  told  him  that  Ellsworth  &  McNair  were  not  working 
under  the  Compensation  act.  A  petition  prepared  by  the 
insurance  company  and  addressed  to  the  Industrial  Board 
was  presented  to  Jefferson  and  he  was  requested  to  sign 
it.  The  petition  requested  the  Industrial  Board  to  permit 
Jefferson  to  waive  provisions  of  the  Compensation  act  and 
to  settle  his  claim  against  Ellsworth  &  McNair  for  $725 
and  medical  and  hospital  services  on  account  of  injuries  sus- 
tained by  him,  the  petition  stating  that  Ellsworth  &  McNair 
were  not  bound  by  the  terms  of  the  act.  Jefferson,  rely- 
ing on  these  statements  and  believing  that  his  disability  was 
temporary,  signed  the  petition  and  agreed  to  accept  said 
sum  of  $725.  The  petition  was  filed  and  the  lump  sum  set- 
tlement approved  by  the  Industrial  Board  February  7,  19 16. 
Jefferson  did  not  appear  before  the  board,  the  whole  pro- 
ceeding being  conducted  by  the  Zurich  Insurance  Company. 
It  is  contended  by  Ellsworth  &  McNair  that  the  letter 
to  the  Industrial  Board  did  not  show  an  election  by  them 
to  come  under  the  act  in  force  at  the  time  the  accident 
occurred,  their  claim  being  that  at  the  time  the  letter  was 
written  the  act  of  May  i,  19 12,  had  been  repealed  by  the 
act  which  went  into  effect  July  i,  19 13.  Whether  or  not 
Ellsworth  &  McNair  were  under  the  act  is  a  question  of 
fact  to  be  determined  from  all  the  circumstances  connected 
with  the  transaction.  It  is  well  to  note  in  this  connection 
that  the  Industrial  Board  was  created  by  the  act  of  191 3. 
The  election  by  Ellsworth  &  McNair  to  come  under  the 


518  Ellsworth  v.  Industrial  Com.  [290  IlL 

Compensation  act  was  made  by  a  letter  addressed  by  them 
to  this  Industrial  Board.  According  to  a  memorandum  ap- 
pearing on  the  bottom  of  their  letter  which  is  on  file  with 
the  Industrial  Board,  a  copy  of  the  act  of  191 3  was  mailed 
to  them.  They  carried  liability  insurance,  and  when  Jef- 
ferson was  injured  the  insurance  company  paid  him  compen- 
sation in  accordance  with  the  terms  of  the  act.  When  the 
settlement  was  made  they  required  that  it  be  approved  by 
the  Industrial  Board.  Considering  all  the  evidence  it  can 
not  be  said  that  there  is  no  evidence  justifying  the  finding 
of  the  Industrial  Board  that  Ellsworth  &  McNair  were  op- 
erating under  the  Compensation  act  in  force  at  the  time 
of  the  accident.  There  being  evidence  in  the  record  which 
did  justify  this  finding,  we  must  hold  that  the  circuit  court 
erred  in  setting  aside  the  decision  of  the  Industrial  Board. 
Swift  &  Co.  v.  Industrial  Com.  287  111.  564;  Big  Muddy 
Coal  Co.  V.  Industrial  Board,  279  id.  235. 

Notwithstanding  the  fact  that  a  lump  sum  settlement 
had  been  made  with  Jefferson,  the  Industrial  Board  had 
authority,  under  paragraph  (h)  of  section  19  of  the  Com- 
pensation act,  to  review  its  former  proceedings.  (Peoria 
Railway  Co.  v.  Industrial  Com.  ante,  p.  177;  Wabash  Rail- 
ivay  Co.  v.  Industrial  Com.  286  id.  194;  Arnold  &  Mur- 
doch Co.  V.  Industrial  Board,  277  id.  295.)  At  the  time 
the  board  ordered  the  commutation  of  the  compensation  to 
a  lump  sum  the  proceedings  had  were  not  in  accordance 
with  section  9  of  the  Compensation  act.  (Kurd's  Stat. 
191 7,  p.  1455.)  No  effort  was  made  by  the  board  to  de- 
termine the  extent  of  Jefferson's  injuries,  and  the  sum 
awarded  was  not  computed  in  accordance  with  the  act. 

From  a  consideration  of  the  whole  case  it  clearly  ap- 
pears that  Jefferson  accepted  this  settlement  for  what  he 
considered  a  temporary  total  disability.  The  evidence  now 
shows  that  his  disability  is  permanent.  The  bones  of  his 
leg  did  not  knit  properly  and  subsequent  operations  have 
failed  to  restore  his  leg  to  its  previous  condition.     He  is 
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compelled  to  use  a  brace  on  this  leg,  and  it  now  appears 
that  he  will  not  be  able  to  again  follow  his  occupation.  The 
record  fully  justified  the  Industrial  Board  in  finding  that 
the  disability  has  recurred  and  increased,  and  its  decision 
should  be  confirmed. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded to  the  circuit  court  of  Cook  county,  with  directions 
to  confirm  the  decision  of  the  Industrial  Board. 

Reversed  and  remanded,  with  directions. 


(No.  12928. — Reversed  in  part  and  remanded.) 
The  People  ex  rel,  A.  Bothfuhr,  County  Collector,  Defend- 
ant in  Error,  vs.  Walker  D.  Hines,  Director  General 
of  Railroads,  Plaintiff  in  Error. 

.  Opinion  filed  December  ly,  ipip. 

1.  Taxes — zvhen  objection  to  tax  for  salary  o'f  State's  attorney 
should  be  sustained.  Where  the  total  expenses  of  the  State's  at- 
torney's office  are  about  $5000  for  the  year  and  he  has  collected  and 
turned  into  the  county  treasury  some  $4080,  a  levy  of  $4300  for  the 
salary  of  the  State's  attorney  and  his  assistant  is  not  justified  and 
an  objection  thereto  should  be  sustained. 

2.  Same — county  tax  item  of  $400  "for  educational  purposes" 
not  sufficiently  definite.  An  item  of  the  county  tax  levy  of  $400  for 
"educational  purposes"  is  not  sufficiently  definite  to  sustain  the  tax. 

Writ  of  Error  to  the  County  Court  of  Kankakee 
county;  the  Hon.  John  H.  Gillan,  Judge,  presiding. 

W.  R.  Hunter,  for  plaintiff  in  error. 

Wayne  H.  Dyer,  for  defendant  in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 

« 

court : 

This  writ  of  error  is  prosecuted  to  review  a  judgment 
of  the  county  court  of  Kankakee  county  overruling  the  ob- 
jections of  plaintiff  in  error  to  a  community  high  school 
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tax  of  $1727.28  and  a  county  tax  of  $73.89  and  ordering 
sale  of  the  property  of  plaintiff  in  error  pursuant  to  law. 

The  community  high  school  tax  was  levied  for  high 
school  district  No.  158,  which  was  organized  under  the  act 
of  191 1.  All  the  objections  here  urged  to  the  validity  of 
this  tax  have  been  considered  by  the  court  and  have  been 
disposed  of  contrary  to  the  contentions  of  plaintiff  in  error. 
(Fisher  v.  Fay,  288  111.  1 1 ;  People  v.  Pittsburg,  Cincinnati, 
Chicago  and  St.  Louis  Railroad  Co.  284  id.  87 ;  People  v. 
Matliews,  282  id.  85 ;  People  v.  New  York  Central  Rail- 
road Co.  282  id.  19  and  11.)  The  objections  to  this  item 
of  tax  were  properly  overruled. 

One  item  of  county  tax  to  which  objection  was  made 
was  a  levy  of  $4300  for  the  salary  of  the  State's  attorney 
and  his  assistant.  The  total  expenses  of  the  State's  attor- 
ney's office  were  about  $5000,  and  the  State's  attorney  had 
collected  and  turned  into  the  county  treasury  $4080.34.  We 
had  under  consideration  in  People  v,  Jackson,  272  111.  494, 
People  V.  Chicago  Great  Western  Railroad  Co.  279  id.  176, 
and  People  v.  Chicago  and  Eastern  Illinois  Railroad  Co. 
281  id.  177,  the  same  questions  here  raised  as  to  this  item 
of  tax,  and  for  the  reasons  set  forth  in  those  opinions  the 
objections  to  this  item  should  have  been  sustained. 

Objection  is  also  made  to  a  levy  of  $400  for  "educa- 
tional purposes."  The  objection  to  this  item  is,  that  "it  is 
not  specified  for  what  purpose  said  $400  is  levied,  and  the 
same  is  so  indefinite  and  uncertain  that  it  is  therefore  void." 
We  think  the  item  is  subject  to  this  objection,  and  the  ob- 
jection should  have  been  sustained. 

The  judgment  of  the  county  court  of  Kankakee  county 
will  be  affirmed  with  respect  to  the  high  school  tax  and  will 
be  reversed  with  respect  to  the  two  items  of  the  county  tax. 
The  cause  is  remanded  to  the  county  court  of  Kankakee 
county,  with  directions  to  enter  judgment  in  accordance  with 
the  views  herein  expressed. 

Reversed  in  part  and  remafided,  with  directions. 
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(No.  12771. — ^Judgment  affirmed.) 

William  Cinofsky  et  at.  Plaintiffs  in  Error,  vs.  The  In- 
dustrial Commission  et  al. — (John  Decker,  Defend- 
ant in  Error. ) 

Opinion  filed  December  i/,  1919. 

1.  Workmen's  compensation — when  the  junk  business  is  extra- 
hazardous.  While  the  mere  receiving  or  buying  of  junk  of  a  cer- 
tain character  may  not  be  extra-hazardous,  where  the  business  also 
includes  the  operating  of  a  junk  yard,  where  metal  is  stripped  and 
prepared  for  sale  by  the  use  of  electric  shears  and  an  acetylene 
torch,  employees  engaged  in  stripping  metal  in  such  yard  are  em- 
ployed in  an  extra-hazardous  business  under  section  3  of  the  Com- 
pensation act. 

2.  Same — distinction  between  employee  and  independent  con- 
tractor. The  principal  test  as  to  whether  one  is  an  employee  or  an 
independent  contractor  lies  in  the  degree  of  control  retained  and 
exercised  by  the  person  for  whom  the  work  is  being  done,  and  the 
mere  fact  that  the  employment  is  for  one  job,  only,  does  not  neces- 
sarily prevent  the  application  of  the  Compensation  act  in  case  the 
person  employed  is  injured. 

3.  Same — when  decision  of  the  Industrial  Commission  that  em- 
ployee was  not  an  independent  contractor  is  binding  on  Supreme 
Court.  Where  the  evidence  is  conflicting  on  the  question  whether 
an  applicant  for  compensation  was  an  employee  or  an-  independent 
contractor  at  the  time  he  was  injured,  and  there  is  evidence  tend- 
ing to  show  that  the  relationship  of  employer  and  employee  ex- 
isted, the  finding  by  the  Industrial  Commission  that  the  applicant 
is  entitled  to  compensation  as  an  employee  is  binding  on  the  Su- 
preme Court. 

Writ  of  Error  to  the  Circuit  Court  of  Peoria  county; 
the  Hon.  C.  V.  Miles,  Judge,  presiding. 

Luther  F.  Binkley,  for  plaintiffs  in  error. 

Shelton  F.  McGrath,  for  defendant  in  error. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

John  Decker  was  injured  in  the  junk  yard  of  plaintiffs 

in  error  October  25,  191 7,  the  injury  causing  the  total  loss 

of  his  left  eye.    The  arbitrator,  after  a  hearing,  found  that 
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the  applicant  and  the  respondents  were  operating  under  the 
Workmen's  Compensation  act  and  that  the  injury  arose  out 
of  and  in  the  course  of  the  employment,  and  an  award  was 
entered  in  favor  of  Decker.  On  appeal  to  the  Industrial 
Commission  the  arbitrator's  decision  was  affirmed.  A  writ 
of  certiorari  was  issued  out  of  the  circuit  court  of  Peoria 
county  and  the  Industrial  Commission's  decision  was  there 
affirmed.  The  trial  court  certified  that  the  cause  was  one 
not  proper  to  be  reviewed  by  the  Supreme  Court.  A  .writ 
of  error  and  supersedeas  were  procured  from  a  judge  of 
this  court  in  vacation  and  tlie  case  is  now  here  for  review. 
Plaintiffs  in  error  were  engaged  in  carrying  on  a  junk 
business  in  Peoria.  They  purchased  old  machinery,  engines, 
boilers  and  the  like,  which  they  stripped  or  took  apart  and 
put  in  proper  shape  for  sale  to  foundries  as  old  metal.  This 
work  was  done  in  the  yard  of  plaintiffs  in  error.  Decker 
testified  that  he  had  worked,  off  and  on,  for  plaintiffs  in 
error  for  thirteen  years;  that  on  October  25,  1917,  the  day 
he  was  injured,  he  appeared  with  John  Ashcraft  at  their 
yard  and  asked  for  work;  that  he  was  told  they  expected 
certain  railroad  cars  in  and  when  such  cars  reached  the  yard 
they  could  give  him  work  by  the  day,  but  that  there  were 
some  engines  in  the  yard  to  be  stripped,  and  that  he  would 
be  paid,  if  he  would  do  the  work,  four  dollars  per  engine, 
and  to  work  on  them  until  the  cars  were  set;  that  this 
arrangement  was  made  both  with  him  and  with  Ashcraft. 
Decker  testified  that  he  and  Ashcraft  went  to  work  strip- 
ping the  engines  until  the  cars  in  question  should  come  in, 
and  while  so  working,  Decker  holding  a  chisel  and  Ash- 
craft striking  it  with  a  sledge,  a  piece  of  steel  flew  off  from 
the  engine  they  were  working  on,  hitting  Decker  in  the 
eye,  making  the  subsequent  removal  of  the  eyeball  neces- 
sary. Ashcraft,  who  was  working  with  Decker,  testified 
substantially  the  same  as  Decker  did  as  to  their  employ- 
ment. Abe  Cinofsky  testified  that  Decker  came  around  in 
the  morning  of  the  day  of  the  injury  and  asked  him  if  he 
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had  any  work  of  this  kind  and  witness  told  him  that  he 
had,  and  Decker  and  Ashcraf t  went  over  and  looked  at  the 
engines  that  were  to  be  stripped,  and  Decker,  as  spokesman, 
made  an  offer  of  three  dollars  for  one  and  four  dollars  for 
another ;  that  there  was  no  agreement  to  work  by  the  day. 
William  Cinofsky,  the  father,  testified  similarly  to  the  son. 
He  stated  that  he  did  not  hire  men  by  the  day  to  tecr  down 
these  machines ;  that  it  was  done  by  contract ;  that  he  told 
Decker  and  Ashcraft  he  would  give  them  so  much  apiece 
to  strip  these  boilers  and  they  went  to  work  at  it.  It  is 
conceded  by  all  the  witnesses  that  neither  Decker  nor  Ash- 
craft had  tools  with  which  to  work  at  stripping  the  engines 
and  that  these  tools  were  furnished  by  plaintiffs  in  error. 
Counsel  for  plaintiffs  in  error  argues  that  the  business 
or  enterprise  in  which  plaintiffs  in  error  were  engaged  did 
not  bring  it  within  the  classification  set  forth  in  section  3 
of  the  Workmen's  Compensation  act  as  extra-hazardous, 
and  that  as  they  had  not  elected  to  come  under  the  act  they 
could  not  be  held  liable  thereunder,  unless  it  is  shown,  as 
a  matter  of  fact,  that  the  business  was  extra-hazardous. 
(Hahnemann  Hospital  v.  Industrial  Board,  282  111.  316.) 
This  court  held  in  this  last  case  that  a  hospital  conducted 
under  certain  conditions  might  be  a  hazardous  business 
while  it  would  not  be  so  under  others.  The  mere  receiv- 
ing or  buying  of  junk  of  a  certain  character  might  not  be 
extra-hazardous,  but  that  was  not  the  whole  of  plaintiffs  in 
error's  business.  The  evidence  shows  that  they  were  oper- 
ating a  junk  yard, — ^that  is,  they  were  collecting,  sorting 
and  preparing  junk  and  metals  for  market,  and  that  in  this 
work  they  were  sometimes  required  to  use  shears  driven  by 
electric  motor  and  an  acetylene  torch.  There  can  be  no 
question  that  the  preparation  of  this  junk  for  sale  was  a 
necessary  part  of  the  business  and  that  the  work  was  of 
such  a  nature  as  to  bring  it  within  the  rule  of  being  extra- 
hazardous in  fact;  that  plaintiffs  in  error  should  be  held 
within  the  act  on  that  account  under  the  reasoning  of  this 
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court  in  Friebel  v.  Chicago  City  Railway  Co.  280  111.  76. 
In  view  of  the  undisputed  facts  in  this  case  as  to  the  char- 
acter of  the  work,  we  think  it  is  easily  distinguishable  from 
the  reasoning  of  this  court  in  Uphoff  v.  Indtistrial  Board, 
271  111.  312,  Hochspeier  v.  hidustrial  Board,  278  id.  523, 
and  Fruit  v.  Industrial  Board,  284  id.  154.  Nothing  is  said 
in  those  cases,  in  our  judgment,  which  upholds  the  argu- 
ment of  counsel  for  plaintiffs  in  error  that  plaintiffs  in  er- 
ror's business  was  not  extra-hazardous. 

Counsel  for  plaintiffs  in  error  also  argues  that  the  ap- 
plicant, Decker,  was  not  an  employee  but  an  independent 
contractor.  The  evidence  already  set  out  shows  that  on  this 
point  it  was  conflicting.  Decker  and  Ashcraft  testified  that 
they  were  employed  and  held  on  piecework  only  until  cer- 
tain cars  were  set,  when  they  were  to  be  paid  by  the  day, 
and  it  is  conceded  that  they  did  not  furnish  their  own  tools. 
It  has  been  held  that  the  principal  test  as  to  whether  one 
is  an  employee  or  an  independent  contractor  lies  in  the  de- 
gree of  control  retained  and  exercised  by  the  person  for 
whom  the  work  is  being  done.  (Meredosia  Drainage  Dis- 
trict V.  Indtistrial  Com,  285  111.  68.)  "The  right  to  control 
the  manner  of  doing  the  work  is  the  principal  consideration 
which  determines  whether  the  worker  is  an  employee  or  an 
independent  contractor.  This  work  was  very  simple.  No 
control  would  ordinarily  be  required  except  to  direct  where 
the  coal  should  be  unloaded,  and  this  control  was  exercised. 
There  was  nothing  in  the  contract  indicating  that  the  com- 
pany surrendered  the  right  to  control  the  manner  in  which 
the  unloading  should  be  done.  It  retained  the  right  to  dis- 
charge Mulverhill  on  the  instant."  (Decatur  Railway  and 
Light  Co.  v.  Industrial  Board,  276  111.  472.)  The  same 
may  be  said  here.  Little  supervision  was  required  for  this 
particular  work.  If  the  applicant  once  had  his  instructions 
it  would  not  be  difficult  for  him  to  proceed  with  his  work 
of  stripping  the  engines  without  any  interference  from  his 
employer.    This  court  held  that  one  who  applied  for  work 
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as  driver  of  a  motor  truck  under  an  agreement  that  if  he 
was  capable  of  handling  a  car  he  would  be  given  employ- 
ment for  three  weeks  was  an  employee,  notwithstanding  he 
was  killed  at  the  end  of  the  first  half  day  of  his  work  and 
before  his  name  was  on  the  pay-roll.  (Field  &  Co.  v.  In- 
di4strial  Com.  285  111.  333.)  The  mere  fact  that  the  em- 
ployment is  for  one  job,  only,  does  not  necessarily  take  the 
employment  from  under  the  act.  American  Steel  Foundries 
v.  Industrial  Board,  284  111.  99. 

In  this  connection  it  is  argued  by  counsel  for  plaintiffs 
in  error  that  the  question  whether  the  applicant  was  an  in- 
dependent contractor  or  an  employee  is  a  question  of  law 
and  not  of  fact,  while  counsel  for  the  applicant  argues  it  is 
a  question  of  fact,  and  that  the  finding  of  the  commission 
that  the  applicant  was  an  employee  is  conclusive  and  not 
subject  to  review  in  any  event.  This  argument  of  counsel 
for  applicant  is  subject  to  one  qualification.  It  is  correct 
in  a  case  where  the  evidence  affecting  such  question  is  con- 
flicting,— that  is,  if  there  is  any  evidence  showing  or  tend- 
ing to  show  such  relationship  it  is  the  exclusive  duty  and 
province  of  such  commission  to  weigh  the  evidence  and  draw 
any  .and  all  reasonable  inferences  therefrom,  and  its  conclu- 
sion in  such  a  case  is  final  and  not  subject  to  review ;  but 
where  the  evidence  affecting  such  question  is  undisputed 
and  is  reasonably  susceptible  of  but  a  single  inference,  the 
question  what  relation  is  thereby  shown  to  exist  is  one  of 
law.  (Zeitlow  v.  Smock,  (Ind.)  117  N.  E.  Rep.  665,  and 
cases  there  cited. )  The  record  here  shows  that  the  evidence 
was  conflicting  on  this  question.  It  being  the  exclusive  duty 
and  province  of  the  Industrial  Commission  to  weigh  the  evi- 
dence, the  commission  was  justified,  from  the  evidence  in 
the  record,  in  holding  that  the  applicant  was  an  employee 
and  entitled  to  compensation.  That  decision,  therefore,  is 
binding  on  this  court  on  that  question. 

The  judgment  of  t'  c  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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(No.  12785. — ^Judgment  affirmed.) 

Edward  Navratel,  Plaintiif  in  Error,  vs.  The  Curtis 

Door  and  Sash  Company,  Defendant  m  Error. 

Opinion  filed  December  77,  ipiQ* 

1.  Appeals  and  errors — Appellate  Court's  finding  of  facts  is 
binding  on  Supreme  Court.  The  Appellate  Court,  in  reviewing  the 
judgments  of  trial  courts,  has  power  to  consider  the  evidence  and 
base  its  judgment  on  its  own  view  of  the  facts,  and  if  it  reverses 
a  judgment  as  a  result  of  finding  the  facts  differently  from  the  trial 
court  its  recital  of  the  ultimate  facts  found  by  it  is  conclusive  on 
the  Supreme  Court,  in  which  case  the  latter  court  can  review  only 
the  question  whether  the  Appellate  Court  erred  in  applying  the 
law  to  the  facts. 

2.  Same — ultimate  fact  in  the  case  is  a  question  of  fact  although 
there  is  no  conflict  in  the  testimony.  Wherever  an  issue  is  made  by 
the  pleadings  and  evidence  must  be  introduced  to  maintain  an  issue 
controverted  questions  of  fact  are  involved  in  the  case,  which  in- 
clude not  only  evidentiary  facts  but  ultimate  facts,  even  though 
there  be  no  conflict  in  the  testimony  or  the  evidence  may  be  agreed 
upon  and  embodied  in  a  stipulation  of  facts.  (Russo  v.  Ginocchio, 
288  111.  470,  distinguished.) 

3.  Same — finding  of  Appellate  Court  on  mixed  question  of  law 
and  fact  is  conclusive  on  the  Supreme  Court.  Where  the  ultimate 
facts  in  a  case  involve  a  conclusion  derived  from  a  consideration 
of  evidentiary  facts  and  require  the  application  of  principles  of 
law  to  the  consideration  of  the  evidence  they  become  mixed  ques- 
tions of  law  and  fact,  and  as  to  such  questions  the  findings  of  the 
Appellate  Court  are  conclusive  and  not  subject  to  review  in  the 
Supreme  Court. 

4.  Negligence — zvhat  is  an  ultimate  fact  in  a  case.  In  an  action 
for  an  injury  received  through  being  struck  by  a  motor  truck,  in 
which  the  defendant  pleads  that  it  did  not  possess,  operate  or  con- 
trol the  truck,  the  burden  is  on  the  plaintiff  to  prove  as  an  ulti- 
mate fact  in  the  case  that  the  defendant  did  possess,  operate  or 
control  the  truck,  and  a  finding  by  the  Appellate  Court  that  the 
defendant  did  not  operate  or  manage  the  truck  is  conclusive. 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District ; — ^heard  in  that  court  on  appeal  from  the  Superior 
Court  of  Cook  county ;  the  Hon.  Joseph  B.  David,  Judge, 
presiding. 
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Daniei.  L.  Madden,  and  Roy  C.  Merrick,  for  plain- 
tiff in  error. 

King,  Brower  &  Hurlbut,  for  defendant  in  error. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

Edward  Navratel  brought  an  action  in  the  superior  court 
of  Cook  county  against  the  Curtis  Door  and  Sash  Company 
for  injuries  received  through  being  struclc  by  a  motor  truck 
of  defendant  and  recovered  a  judgment  for  $2500.  The 
Appellate  Court  reversed  the  judgment  with  the  finding 
of  fact  "that  the  defendant  did  not  operate  or  manage  the 
auto  truck  in  question  at  the  time  of  the  accident  and  in- 
jury to  plaintiff."  On  the  petition  of  the  plaintiff  a  writ 
of  certiorari  was  awarded  to  bring  the  record  to  this  court. 

Plaintiff  in  error,  a  child  five  years  old,  was  injured  on 
a  street  in  the  city  of  Chicago  by  a  motor  truck  belonging 
to  the  defendant  in  error  and  driven  by  its  employee,  Jo- 
seph DeWitt.  Each  count  of  the  declaration  charged  that 
the  defendant  in  error  was  in  possession,  operation  and 
control  of  an  automobile  or  auto  truck,  and  this  allegation 
was  specifically  denied  by  special  pleas.  DeWitt  had  made 
a  delivery  of  merchandise  for  his  employer  and  on  his 
return  had  deviated  from  tlie  direct  route  to  his  employ- 
er's warehouse  in  order  to  deliver  a  private  message  of  his 
own  to  his  wife.  It  was  after  he  had  delivered  his  mes- 
sage and  started  to  return  to  the  warehouse  that  the  acci- 
dent occurred. 

The  Appellate  Court  in  reviewing  the  judgments  of  trial 
courts  has  power  to  consider  the  evidence  and  base  its  judg- 
ment on  its  own  view  of  the  facts.  If  it  reverses  a  judg- 
ment as  a  result  of  finding  the  facts  differently  from  the 
trial  court  its  recital  of  the  ultimate  facts  found  by  it  is 
conclusive  on  this*  court,  and  in  such  case  the  only  ques- 
tion we  can  review  is  whether  the  Appellate  Court  erred 
in  applying  the  law  to  the  facts.    The  plaintiff  in  error  in- 
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sists  that  the  Appellate  Court's  judgment  was  rendered  upon 
the  law  and  not  the  facts ;  that  the  facts  controlling  the 
question  of  the  liability  of  the  defendant  in  error  were  not 
in  dispute,  and  there  was  no  controverted  question  of  fact 
as  to  which  the  Appellate  Court  was  authorized  to  make  a 
finding.  Wherever  an  issue  is  made  by  the  pleadings  and 
evidence  must  be  introduced  to  maintain  the  issue,  con- 
troverted questions  of  fact  are  involved  in  the  case  which 
include  not  only  evidentiary  facts  but  ultimate  facts,  even 
though  there  be  no  conflict  in  the  testimony  or  the  evidence 
may  be  agreed  upon  and  embodied  in  a  stipulation  of  facts. 
American  Exchange  Nat.  Bank  v.  Chicago  Nat.  Bank,  131 
111.  547 ;  Louisville,  New  Albany  and  Chicago  Railway  Co. 
V.  Red,  154  id.  95;  Bolton  v.  Johnston,  163  id.  234;  first 
Nat.  Bank  v.  Bank  of  Whittier,  221  id.  319. 

The  defendant  in  error's  plea  that  it  did  not  possess, 
operate  or  control  the  truck  raised  an  issue  of  fact  toward 
which  the  evidence  in  the  case  was  directed.  The  burden 
of  proof  was  on  the  plaintiff  in  error.  The  jury  found  in 
his  favor  and  the  circuit  judge  approved  their  verdict.  It 
was  an  essential  element  of  that  verdict  that  the  jury  found 
that  the  defendant  in  error  did  possess,  operate  or  control 
the  truck.  That  was  an  ultimate  fact  in  the  case,  with- 
out which  the  plaintiff  in  error  could  not  recover.  The 
question  whether  it  was  proved  or  not  was  a  question  of 
fact  on  which  the  trial  court  found  one  way  and  the  Ap- 
pellate Court  found  differently.  There  were  other  ques- 
tions of  ultimate  fact,  such  as  whether  the  plaintiff  in  error 
was  actually  injured,  as  alleged,  by  the  truck,  and  whether 
there  was  negligence  in  driving  the  truck.  Each  of  these 
questions  may  involve  a  conclusion  derived  from  the  con- 
sideration of  other  evidentiary  facts,  and  they  may  require 
the  application  of  principles  of  law  to  the  consideration 
of  the  evidence.  They  then  become  rnixed  questions  of 
law  and  fact,  and  as  to  such  questions  the  findings  of  the 
Appellate  Court  are  conclusive  and  not  subject  to  review. 
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Roemheld  v.  City  of  Chicago,  231  111.  467;  McGovney  v. 
Village  of  Melrose  Park,  241  id.  142. 

The  Appellate  Court  having  found  the  ultimate  fact  as 
to  the  operation  and  management  of  the  auto  truck  differ- 
ently from  the  trial  court  and  recited  such  finding  in  its 
final  order  this  court  does  not  examine  the  evidentiary  facts 
to  determine  whether  they  sustain  the  finding  and  is  with- 
out power  to  do  so.  The  legislature  has  made  the  finding 
of  the  Appellate  Court  final  and  prohibited  the  allowance 
of  any  assignment  of  error  calling  in  question  the  determi- 
nation of  that  court  upon  the  controverted  question  of  fact. 

There  was  no  departure  in  the  case  of  Russo  v.  Ginoc- 
chio,  288  111.  470,  from  the  rule  that  when  an  issue  is  made 
by  the  pleadings  and  evidence  must  be  introduced  to  main- 
tain the  issue  controverted  questions  of  fact  are  involved, 
and  that  when  the  ultimate  fact  is  found  differently  from 
the  trial  court  and  such  finding  is  recited  in  the  final  order 
of  the  Appellate  Court,  this  court  is  witliout  power  to  ex- 
amine the  evidentiary  facts  to  determine  whether  or  not 
they  sustain  the  finding.  In  that  case  the  finding  was  that 
"there  was  no  contract  entered  into  between  the  parties." 
The  contract,  if  any,  was  written,  and  the  question  whether 
there  was  a  contract  did  not  depend  upon  any  question  of 
fact  but  upon  the  construction  of  the  written  instruments. 
The  construction  of  written  instruments  is  a  question  of 
law,  and  this  court  is  not  bound  by  the  Appellate  Court's 
conclusion  as  to  such  construction.  The  language  in  the 
Ginocchio  case  must  be  considered  in  relation  to  the  rec- 
ord in  that  case,  which  presented  only  a  question  of  law. 
The  trial  court  construed  the  correspondence  of  the  par- 
ties to  be  a  qontract.  The  Appellate  Court  construed  the 
same  correspondence  not  to  be  a  contract,  and  while  it  in- 
cluded in  its  final  order  a  statement  in  the  form  of  a  find- 
ing of  fact,  such  statement  was  merely  the  statement  of 
its  construction  of  the  written  correspondence.  We  stated 
that  under  such  circumstances  the  question  was  one  of  cor- 
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rect  application  of  the  law  to  the  undisputed  facts,  and  the 
circumstances  were  that  the  only  question  was  the  construc- 
tion of  undisputed  written  instruments.  The  decision  of 
that  case  was  right,  but  the  statement  that  this  court  has 
jurisdiction  to  review  questions  of  law  on  writ  of  error 
to  the  Appellate  Court,  even  though  that  court  makes  a  find- 
ing of  facts,  where  such  facts  are  not  disputed,  was  not  in- 
tended to  extend  our  jurisdiction  to  review  the  findings  of 
fact  of  the  Appellate  Court  beyond  its  previous  limitations. 
Since  the  Appellate  Court  found  that  the  defendant  in 
error  did  not  operate  or  manage  the  truck  at  the  time  of 
the  accident,  the  judgment  of  reversal  necessarily  followed 
and  must  be  affirmed.  Judgment  affirmed. 


(No.  12834. — Reversed  and  remanded.) 
The  E.  Baggot  Company,  Plaintiff  in  Error,  vs.  The  In- 
dustrial Commission  et  d. — (Mary  C.  Cripps,  Admx. 
Defendant  in  Error.) 

Opinion  filed  December  77,  1919. 

1.  Words  and  phrases — ordinary  meaning  of  the  word  "acci- 
dent" The  word  "accident"  is  not  a  technical  legal  term  with  a 
clearly  defined  meaning,  but  in  its  popular  acceptation  it  means  any- 
thing that  happens  without  design  or  any  event  which  is  unfore- 
seen by  the  person  to  whom  it  happens. 

2.  Workmen's  compensation — xvhat  injuries  are  covered  by 
Compensation  act.  The  Compensation  act  includes  every  injury 
suffered  in  the  course  of  employment  for  which  there  was  an  ex- 
isting right  of  action  at  the  time  the  act  was  passed,  and  it  extends 
the  liability  of  the  employer  to  make  compensation  for  injuries  for 
which  he  was  not  previously  liable  and  limits  such  compensation. 

3.  Same — when  an  injury  is  accidental.  Where  an  injury  can 
be  traced  to  a  definite  time,  place  and  cause  and  occurs  in  the 
course  of  the  employment  the  injury  is  accidental  within  the  mean- 
ing of  the  Compensation  act  and  the  obligation  to  pay  compensa- 
tion arises. 

4.  Same — when  injury  from  over-exertion  is  accidental.  Where 
an  employee  who  was  in  good  health  dies  from  hemorrhages,  due 
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to  the  tearing  of  an  artery  while  engaged  in  vigorous  muscular  ex- 
ertion in  the  manner  habitual  to  his  employment,  the  injury  is  ac- 
cidental within  the  meaning  of  the  Compensation  act.  (Jakub  v. 
Industrial  Com.  288  111.  87,  distinguished.) 

5.  Same — when  the  Supreme  Court  must  sustain  award.  The 
Supreme  Court  must  sustain  the  award  of  the  Industrial  Commis- 
sion, which  has  been  confirmed  by  the  circuit  court,  if  there  is 
competent  evidence  in  the  record  to  support  it. 

6.  Same — on  a  review  of  award  the  circuit  court  cannot  enter 
judgment  and  order  execution.  On  a  review  of  an  award  by  cer- 
tiorari  the  circuit  court  must  either  confirm  the  findings  and  award 
of  the  Industrial  Commission  or  set  aside  the  same  and  enter  such 
a  decision  as  is  justified  by  law  or  remand  the  cause  for  further 
proceedings,  and  the  court  cannot  enter  judgment  for  the  payment 
of  the  award  and  order  execution  thereon. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Ralph  F.  Potter,  and  Kenneth  B.  Hawkins,  for 
plaintiflf  in  error. 

Philip  Sultan,  for  defendant  in  error. 

Mr.  Justice  Thompson  dehvered  the  opinion  of  the 
court : 

This  is  a  writ  of  error  sued  out  by  the  E.  Baggot  Com- 
pany to  review  a  judgment  of  the  circuit  court  of  Cook 
county  affirming  an  award  of  the  Industrial  Commission  in 
favor  of  Mary  C.  Cripps,  administratrix  of  the  estate  of 
Joseph  C.  Cripps,  deceased,  the  circuit  court  having  certi- 
fied that  the  cause  is  one  proper  to  be  reviewed  by  this  court. 

Joseph  C.  Cripps,  deceased,  was  a  plumber  employed  by 
plaintiff  in  error.  On  September  *26,  19 17,  deceased,  with 
Michael  Brodie,  was  engaged  in  his  regular  work  upon  a 
building  under  construction  where  plaintiff  in  error  was  the 
plumbing  contractor.  A  part  of  the  work  consisted  of  lift- 
ing pipe  from  the  ground  to  the  sixth  floor,  where  these 
men  were  working.  The  pipe  was  lifted  by  a  hand-derrick 
of  the  usual  type,  equipped  with  an  arm  over  the  end  of 
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which  passed  a  rope  attached  to  a  windlass.  At  each  end 
of  the  windlass  was  a  handle,  by  means  of  which  the  rope 
was  rolled  upon  the  drum,  lifting  the  pipe  attached  at  the 
other  end  of  the  rope.  The  windlass  was  operated  by  the 
two  men,  deceased  turning  one  handle  and  Brodie  the  other. 
The  last  load  of  pipe  hauled  up  by  these  men  weighed  be- 
tween 250  and  300  pounds.  After  the  pipe  was  landed  on 
the  sixth  floor,  and  while  Brodie  was  untying  the  rope, 
deceased  started  to  walk  away  from  the  windlass  and  was 
seen  to  be  spitting  blood.  Brodie  asked  him  what  was  the 
matter,  but  deceased  was  unable  to  talk.  The  latter  then 
proceeded  to  the  construction  office  of  plaintiff  in  error,  on 
the  first  floor  of  the  building,  where  he  requested  the  fore- 
man, Edwin  Schutz,  to  get  a  doctor.  While  in  the  office 
he  had  two  hemorrhages  and  coughed  up  blood.  When 
deceased  first  came  into  the  office  the  foreman  noticed  that 
he  held  over  his  mouth  a  handkerchief  saturated  with  blood 
and  was  coughing.  Schutz  asked  deceased  if  he  was  hurt, 
to  which  deceased  made  no  reply  in  words  but  shook  his 
head  in  the  negative.  Nothing  unusual  happened  while  the 
work  of  lifting  this  last  load  of  pipe  was  in  progress.  The 
work  was  heavy,  but  it  was  the  same  kind  of  work  that 
the  two  men  had  been  doing  for  a  couple  of  days.  The 
hemorrhages  recurred  from  time  to  time  until  October  8, 
when  deceased  died.  A  post-mortem  examination  disclosed 
a  large  longitudinal  tear  and  several  smaller  transverse  tears 
in  the  walls  of  the  aorta.  Prior  to  September  26  deceased 
was  a  strong,  healthy  man  and  had  never  suffered  from 
hemorrhages  or  any  trouble  with  his  heart  or  lungs. 

Plaintiff  in  error  contends  that  there  is  no  evidence  to 
support  the  award  of  the  Industrial  Commission,  for  the 
reason  that  there  is  no  competent  evidence  to  support  a  find- 
ing that  deceased  sustained  an  accidental  injur>'  arising  out 
of  and  in  the  course  of  his  employment.  The  word  "ac- 
cident" is  not  a  technical  legal  term  with  a  clearly  defined 
meaning,  and  no  legal  definition  has  ever  been  given  which 
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has  been  found  both  exact  and  comprehensive  as  applied  to 
all  circumstances.  Anything  that  happens  without  design 
is  commonly  called  an  "accident,"  and,  at  least  in  the  popu- 
lar acceptation  of  the  word,  any  event  which  is  unforeseen 
and  not  expected  by  the  person  to  whom  it  happens  is  in- 
cluded in  the  term.  The  words  "accident"  and  "accidental 
injury,"  as  used  in  the  Workmen's  Compensation  act  of 
Illinois,  were  meant  to  include  every  injury  suffered  in  the 
course  of  employment  for  which  there  was  an  existing  right 
of  action  at  the  time  the  act  was  passed;  also  to  extend 
the  liability  of  the  employer  to  make  compensation  for  in- 
juries for  which  he  was  not  previously  liable  and  to  limit 
such  compensation.  If  an  injury  can  be  traceable  to  a  defi- 
nite time,  place  and  cause  and  the  injury  occurs  in  the  course 
of  the  employment,  the  injury  is  accidental  within  the  mean- 
ing of  the  act  and  the  obligation  to  provide  and  pay  com- 
pensation arises.  (Matthiessen  &  Hegeler  Zinc  Co,  v.  /n- 
dtistrial  Board,  284  111.  378. )  Where  a  workman  died  from 
a  pre-existing  disease  which  was  aggravated  or  accelerated 
under  circumstances  which  can  be  said  to  have  been  acci- 
dental, his  death  may  be  said  to  have  resulted  from  acci- 
dental injury.  (Peoria  Terminal  Co.  v.  Industrial  Board, 
279  111.  352 ;  Western  Electric  Co.  v.  Industrial  Com.  285 
id.  279.)  In  Schroetke  v.  Jackson-Church  Co.  193  Mich. 
616,  the  Supreme  Court  of  Michigan  reviews  at  length  de- 
cisions on  the  question  of  what  constitutes  an  accident  un- 
der compensation  acts  similar  to  ours,  and  it  there  holds 
that  where  an  aged  watchman,  whose  duties  were  to  guard 
the  plant  and  give  alarms  of  fire,  had  been  afflicted  with 
heart  disease,  and  on  discovering  a  fire  and  giving  warning 
and  attempting  to  extinguish  the  fire  became  excited  and 
died  from  heart  failure,  his  death  was  accidental.  In  Gilli- 
land  V.  Ash  Grove  Lime  and  Portland  Cement  Co.  180  Pac. 
Rep.  793,  the  Supreme  Court  of  Kansas  had  under  consid- 
eration a  case  quite  similar  to  the  case  at  bar.  There  a 
workman's  employment  required  him  to  break  rock  in  a 
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quarry  with  a  1 6-pound  sledge  and  load  the  rock  into  a  car. 
At  noon  he. was  in  apparent  good  health  and  spirits.  In 
the  afternoon,  while  at  his  working  place,  and  shortly  after 
he  had  been  seen  beating  a  large  rock  with  his  sledge,  he 
suffered  a  pulmonary  hemorrhage,  from  which  he  died  be- 
fore medical  aid  could  reach  him.  He  had  been  working 
in  the  quarry  for  several  months  and  before  that  had  worked 
for  three  years  in  the  sacking  department  of  a  cement  plant. 
The  court,  after  reviewing  the  authorities,  held  that  the 
evidence  warranted  a  finding  that  the  physical  structure  of 
the  man  gave  way  under  the  stress  of  his  usual  labor,  and 
that  the  workman  did  not  know,  or  in  any  event  was  in- 
attentive to,  the  limited  power  of  his  blood  vessels  to  re- 
sist blood  pressure  aggravated  by  vigorous  muscular  effort. 
This  breaking  down  of  a  part  of  this  man's  body  was  held 
to  be  an  accident. 

In  the  instant  case  all  the  characteristics  of  an  accident 
were  present.  The  occurrence  was  sudden,  unexpected 
and  undesigned  by  the  workman.  The  circtmistances  were 
clearly  such  that  the  commission  was  justified  in  finding 
that  the  hemorrhage  was  due  to  blood  pressure  intensified 
by  vigorous  muscular  exertion.  Relating  the  hemorrhage  to 
physical  exertion,  rupture  of  the  aorta  by  force  from  within 
was  as  distinctly  traumatic  as  if  the  canal  had  been  sev- 
ered by  violent  application  of  a  sharp  instrument  from 
without!  There  was  no  direct  evidence  of  extraordinary 
exertion  suddenly  displayed.  When  last  observed  before 
the  first  hemorrhage  the  deceased  was  working  in  the  man- 
ner habitual  to  his  employment.  The  fact  remains,  how- 
ever, that  an  extraordinary  and  unforeseen  thing  suddenly 
and  unpremeditatedly  occurred,  and  presence  of  all  the  es- 
sential attributes  of  accident  cannot  be  gainsaid.  There  was 
ample  evidence  in  the  record  to  justify  the  finding  of  the 
Industrial  Commission  that  the  deceased  came  to  his  death 
by  accident,  and  the  circuit  court  therefore  properly  con- 
firmed the  award.    Peoria  Terminal  Co.  v.  Industrial  Board, 
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supra;  Matthiessen  &  Hegeler  Zinc  Co,  v.  Industrial  Board, 
supra;  Western  Electric  Co.  v.  Industrial  Com.  supra;  State 
V.  District  Court,  137  Minn.  30. 

Counsel  for  plaintiff  in  error  rely  upon  Jakub  v.  Indus- 
trial Com.  288  111.  87,  but  that  case  is  clearly  distinguish- 
able from  the  case  under  consideration.  In  that  case  the 
evidence  showed  that  Jakub  died  from  organic  heart  disease 
and  kidney  disease.  The  court  confirmed  the  finding  of  the 
Industrial  Commission  that  the  deceased  did  not  sustain 
accidental  injuries  arising  out  of  and  in  the  course  of  his 
employment.  There  was  no  evidence  in  the  record  in  that 
case  that  any  part  of  the  body  was  broken,  by  exertion  or 
otherwise.  That  case  is  further  distinguished,  so  far  as 
a  review  by  this  court  is  concerned,  in  that  this  court  can 
not  weigh  the  evidence  but  must  confirm  the  award  of  the 
Industrial  Commission  if  there  is  evidence  to  support  it. 
{Sivift  &  Co.  V.  Industrial  Com.  287  111.  564.)  It  is  essen- 
tially a  different  judicial  problem  to  set  aside  a  decision  of 
the  Industrial  Commission  which  finds  that  a  certain  state 
of  facts  proves  that  the  death  resulted  from  accidental  in- 
juries, than  to  confirm  a  decision  of  the  commission  that 
the  death  was  not  by  accident. 

The  circuit  court  erred  in  entering  a  judgment  directing 
the  payment  of  the  award  of  the  commission  and  ordering 
execution  thereon.  The  only  authority  which  the  circuit 
court  had  on  review  by  certiorari  was  to  confirm  the  find- 
ings and  award  of  the  Industrial  Commission  or  to  set  aside 

o 

the  same  and  enter  such  a  decision  as  is  justified  by  law 
or  remand  the  cause  to  the  commission  for  further  proceed- 
ings. Baum  V.  Industrial  Com.  288  111.  516;  Otis  Elevator 
Co.  V.  Industrial  Com.  288  id.  396. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded to  the  circuit  court  of  Cook  county,  with  directions 
to  enter  an  order  confirming  the  decision  of  the  Industrial 

m    1    ion.       Reversed  and  remanded,  with  directions. 
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(No.  12864. — ^Judgment  affirmed.) 
The  E.  E.  Walsh  Teaming  Company,  Plaintiff  in  Er- 
ror, vs.  The  Industrial  Commission  et  al. — (Tuline 
Peterson,  Admx.  Defendant  in  Error.) 

Opinion  filed  December  17, 1919. 

1.  Workmen's  compensation — when  an  award  must  he  sus- 
tained— circumstantial  evidence.  Where  both  employer  and  em- 
ployee are  under  the  Compensation  act,  an  award  must  be  sus- 
tained if  there  is  any  competent  evidence  in  the  record  tending  to 
show  that  the  injury  was  received  by  the  employee  while  in  the 
performance  of  any  act  incidental  to  his  employment,  and  if  the 
employee  is  killed  and  there  are  no  eye-witnesses  such  proof  may 
be  made  by  circumstantial  evidence. 

2.  Same — when  death  of  truck  driver  arises  out  of  and  in  the 
course  of  his  employment.  Where  it  is  the  duty  of  drivers  of  a 
teaming  company  to  sign  a  receipt  before  taking  away  a  load  of 
goods  from  a  store,  a  driver  who  is  accidentally  killed  at  an  ele- 
vator shaft  on  the  loading  platform  where  the  drivers  sometimes 
got  their  receipts  is  killed  in  the  course  of  his  employment,  where 
the  evidence  shows  the  deceased  was  waiting  to  sign  his  receipt 
at  the  time  of  the  accident. 

3.  Same — negligence  of  employee  does  not  bar  recovery  of  com- 
pensation.  Negligence  of  an  employee  in  the  discharge  of  a  duty 
does  not  bar  him  or  his  administrator  from  recovering  compen- 
sation under  the  Compensation  act. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Gallagher,  Kohlsaat  &  Rinaker,  for  plaintiff  in 
error. 

Moses,  Rosenthal  &  Kennedy,  (S.  Sidney  Stein, 
of  counsel,)  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the  court : 

On  May  6,  19 18,  the  Industrial  Commission  sustained 
the  decision  of  the  arbitrator  awarding  to  the  defendant  in 
error,  Tuline  Peterson,  widow  and  administratrix  of  An- 
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drew  Peterson,  deceased,  the  sum  of  $9.38  per  week  for  a 
period  of  373  weeks  and  $1.26  for  one  week,  against  plain- 
tiff in  error,  under  the  Workmen's  Compensation  act,  for 
the  death  of  the  deceased,  who  was  employed  by  plaintiff  in 
error  as  a  truck  driver.  A  writ  of  certiorari  was  sued  out 
of  the  circuit  court  of  Cook  county.  That  court  affirmed 
the  finding  and  decision  of  the  Industrial  Commission  and 
certified  that  the  cause  is  one  proper  to  be  reviewed  by  this 
court. 

It  is  conceded  that  at  the  time  of  his  death  the  deceased 
was  jn  the  employment  of  plaintiff  in  error  and  that  both 
parties  were  operating  under  the  provisions  of  the  Work- 
men's Compensation  act.  The  only  question  raised  in  this 
case  by  plaintiff  in  error  is  whether  or  not  the  injury  and 
resultant  death  of  Andrew  Peterson  arose  out  of  and  in  the 
course  of  his  employment. 

Plaintiff  in  error's  business  on  the  date  of  the  accident 
was  that  of  general  teaming  in  the  city  of  Chicago,  and  the 
deceased  had  been  in  its  employment  as  truck  driver  for 
about  six  years  prior  to  that  time.  When  the  deceased  met 
his  death  he  was  hired  out  by  plaintiff  in  error,  with  his 
truck,  to  the  J.  P.  Lynch  Teaming  Company,  pursuant  to 
a  custom  in  the  teaming  business  in  Chicago  whereby  one 
company  obtains  the  use  of  the  wagons  or  trucks  and  drivers 
of  another  company.  About  six  o'clock  in  the  afternoon 
of  December  5,  19 17,  the  deceased  was  sent  by  the  Lynch 
Teaming  Company  to  Kling  Bros.  &  Company's  place  of 
business,  on  Fifth  avenue,  for  a  load  of  goods  to  be  trans- 
ferred to  the  quartermaster's  depot  in  Chicago.  The  quar- 
termaster would  receive  nothing  after  four  o'clock  P.  M., 
and  the  load  which  the  deceased  was  transferring  for  Kling 
Bros.  &  Company  was  to  be  taken  to  plaintiff  in  error's 
barn  for  the  night  and  to  the  quartermaster's  depot  on  the 
next  morning.  The  deceased  had  unloaded  a  load  of  incom- 
ing freight  at  Kling  Bros.  &  Company's  place,  and  his  truck 
was  re-loaded  with  the  out-going  merchandise  for  the  quar- 


588         Walsh  Teaming  Co.  v.  Indus.  Com.         BJO  DL* 

termaster  from  a  loading  platform  on  the  first  floor  .of  the 
building.  It  was  a  part  of  the  deceased's  duty  to  take  a 
receipt  from  the  shipping  clerk  of  Kling  Bros.  &  Company 
to  the  quartermaster's  depot,  and,  after  having  the  same 
signed  by  the  proper  officer  at  the  quartermaster's  depot,  to 
return  the  receipt  to  the  Lynch  Teaming  Company,  who 
would  in  turn  give  it  to  Kling  Bros.  &  Company.  The 
driver  also  signed  a  receipt  for  the  goods  for  transfer. 
The  shipping  and  packing  clerks  worked  in  the  basement, 
which  was  reached  by  the  drivers  from  an  outside  door  in 
the  rear  or  by  a  stairway  from  the  front  part  of  the  build- 
ing  or  by  the  elevator  which  passed  through  the  loading 
platform  on  the  first  floor  and  ran  from  the  basement  to 
the  tenth  and  intervening  stories  above.  The  door  to  the 
elevator  shaft  opened  from  the  inside  by  half  of  it  going 
upward  and  the  lower  half  descending  to  a  point  a  few 
inches  below  the  floor  of  the  loading  platform.  This  ele- 
vator door  fastened  automatically  from  the  inside  and  could 
not  be  opened  by  anyone  from  the  outside  of  the  door 
when  the  latch  thereof  was  caught  or  securely  fastened. 
The  room  in  which  the  loading  platform  was  located  was 
lighted  with  a  fifty-candlepower  electric  bulb^  and  the  ele- 
vator cage  which  passed  through  the  loading  platform  car- 
ried a  light  sufficient  to  keep  it  well  illuminated.  When 
the  deceased's  truck  had  been  loaded  and  he  had  securely 
fastened  the  boxes  of  goods  on  his  truck  with  a  rope  he 
started  to  move  his  truck  so  that  another  truck  driver  might 
get  his  truck  up  to  the  loading  platform.  Thinking  that 
the  deceased  was  leaving  with  his  load,  the  elevator  oper- 
ator called  to  him  not  to  leave  without  his  receipt  for  the 
goods.  -The  operator  made  this  call  to  the  deceased  as  he 
was  ascending  with  some  boxes  to  be  taken  to  the  tenth  and 
other  floors  above  the  loading  platform,  and  he  made  his 
call  to  the  deceased  through  the  door  of  the  elevator  shaft 
as  he  was  passing  the  platform  upward,  and,  according  to 
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his  testimony,  he  probably  then  opened  the  elevator  door. 
The  deceased  responded  to  the  call  not  to  leave  without  his 
receipt  and  returned  to  the  loading  platform,  evidently  to 
get  the  receipt.  As  the  elevator  was  returning  from  the 
upper  floors  to  the  basement  the  shipping  clerk  in  the  base- 
ment looked  up  the  elevator  shaft  and  called  to  the  elevator 
operator  to  come  down  and  get  the  receipt  for  the  deceased 
and  not  to  let  the  deceased  go  away  without  it.  Just  after 
that  the  shipping  clerk,  and  a  packing  clerk  who  was  with 
him  in  the  basement,  at  the  foot  of  the  elevator,  and  who 
had  the  driver's  receipt  to  send  up  by  the  elevator  man, 
saw  a  cap  fall  down  the  elevator  shaft,  followed  by  streams 
of  blood  falling  from  above.  They  then  heard  the  elevator 
man  say  to  them  that  he  could  not  come  down  after  the 
receipt  because  he  had  some  man  squeezed  in  between  the 
floor  of  the  elevator  and  the  floor  of  the  loading  platform. 
They  then  rushed  from  the  basement  to  the  loading  plat- 
form and  there  found  the  deceased's  body  lying  face  down- 
ward on  the  loading  platform  with  his  head  crushed  in  be- 
tween the  elevator  floor  and  the  floor  of  the  loading  plat- 
form. The  upper  part  of  the  elevator  door  was  just  a.  few 
inches  above  the  floor  of  the  loading  platform.  The  de- 
ceased had  been  killed  outright. 

There  was  no  eye-witness  as  to  what  the  deceased  was 
doing  at  and  immediately  prior  to  the  accident,  but  circum- 
stantial evidence  tends  to  show  that  the  deceased  was  killed 
while  on  his  way  to  the  basement  to  get  the  receipt  afore- 
said or  while  waiting  at  the  elevator  to  get  his  receipt  from 
the  elevator  operator.  The  circumstances  also  tend  strongly 
to  show  that  the  operator  of  the  elevator  had  not  latched 
the  elevator  door  securely  after  he  had  called  to  the  de- 
ceased to  get  his  receipt,  or  the  elevator  door  could  not 
have  been  opened  by  the  deceased  so  that  his  head  could  be 
passed  through  the  door.  It  is  most  probable  that  when  the 
shipping  clerk  called  from  below  to  the  elevator  operator 
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not  to  let  the  deceased  go  away  without  his  receipt,  the  de- 
ceased at  that  moment  attempted  to  look  down  the  eleva- 
tor shaft  through  the  partly  opened  door  and  that  at  the 
same  moment  the  elevator  from  above  caught  his  head  and 
pressed  it  and  the  lower  part  of  the  door  to  the  platform 
and  crushed  his  head,  as  already  related.  If  it  did  not  oc- 
cur in  that  way  the  deceased  must  have  been  in  some  manner 
leaning  against  the  partly  opened  door  or  pressing  against 
the  lower  part  thereof  so  as  to  cause  it  to  descend  to  the 
floor  with  him  and  at  the  same  time  carry  his  body  or 
head  under  the  elevator  as  it  came  down,  so  that  he  was 
caught  before  he  could  get  away  from  it.  At  any  rate,  it 
is  clearly  shown,  circumstantially  and  otherwise,  that  the 
deceased  was  endeavoring  to  get  the  receipt  while  on  his 
way  to  the  basement  therefor  or  while  waiting  at  the  ele- 
vator for  the  same,  and  that  in  doing  so  he  was  engaged  in 
an  act  that  was  clearly  within  the  line  of  his  employment 
The  evidence  of  all  the  witnesses  shows  that  it  was  a  part 
of  the  drivers  duty,  in  connection  with  his  hauling,  to  sign 
a  receipt  for  the  goods  and  to  get  a  receipt  from  this  clerk 
to  be  signed  by  the  quartermaster.  The  evidence  further 
shows  that  the  drivers  used  all  three  of  the  methods  of  go- 
ing to  the  basement  for  the  receipts, — ^by  the  stairway,  by 
the  elevator  and  also  by  the  rear  doorway, — and  that  they 
sometimes  got  them  from  tne  operator  of  the  elevator. 

There  is  competent  evidence  in  the  record  tending  to 
support  the  findings  of  the  commission  that  the  death  of 
the  deceased  arose  out  of  and  in  the  course  of  his  employ- 
ment. This  court  is  therefore  not  authorized  to  disturb  the 
award.  The  award  in  all  cases  must  be  affirmed  if  there 
is  any  competent  evidence  in  the  record  tending  to  show 
that  the  injury  received  by  the  deceased  was  received  by 
him  in  the  performance  of  any  act  incidental  to  his  employ- 
ment. (Lefens  v.  Industrial  Com,  286  111.  32.)  Such  proof 
may  be  made  by  circumstantial  evidence.    Smith-Lohr  Coal 
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Mining  Co.  v.  Industrial  Com.  286  111.  34;   Ohio  Building 
Vatdt  Co.  V.  Industrial  Board,  277  id.  96. 

Plaintiff  in  error's  contention  that  the  evidence  shows 
no  causal  relation  between  the  accident  and  the  employment 
of  the  deceased,  for  the  reason  that  he  was  entirely  outside 
of  the  work  for  which  he  was  employed  and  was  volun- 
tarily doing  an  act  in  no  way  connected  with  his  employ- 
ment when  he  was  killed,  cannot  be  sustained.  The  act  of 
obtaining  his  receipt  was  clearly  within  the  line  of  his  em- 
ployment or  an  incident  of  the  same,  and  he  was  injured 
while  trying  to  get  his  receipt.  Negligence  in  the  discharge 
of  a  duty  does  not  bar  an  employee  or  his  administrator 
from  recovering  compensation.  The  cases  of  Dietzen  Co. 
V.  Industrial  Board,  279  111.  11,  Northern  Illinois  Traction 
Co.  V.  Industrial  Board,  279  id.  565,  and  Central  Garage 
of  LaSalle  v.  Industrial  Com.  286  id.  291,  are  not  in  point. 
In  the  first  two  cases  the  employees  were  clearly  outside  of 
their  line  of  employment  and  were  doing  things  that  were 
not  incidents  to  the  samie  and  against  the  instructions  that 
were  given  to  them  by  their  employers.  In  the  last  case 
the  employee  had  abandoned  the  em{)loyer's  employment  and 
was  voluntarily  on  a  pleasure  ride  not  connected  with  his 
employment  at  the  time  he  was  killed. 

The  suggestion  of  appellant  that  the  facts  and  circum- 
stances in  evidence  are  as  consistent  with  the  theory  of  sui- 
cide as  they  are  with  the  theory  of  an  accident  in  the  course 
of  the  deceased's  employment  is  entirely  refuted  by  the  rec- 
ord, to  say  nothing  of  the  presumption  arising  from  the  nat- 
ural love  of  life  and  the  human  instinct  of  self-preservation. 

The  judgment  of  the  circuit  court  quashing  the  writ  of 
certiorari  and  confirming  the  award  is  affirmed. 

Judgment  affirmed. 
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(No.  12726. — ^Judgment  reversed.) 

The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  ys.  L.  P.  Pattin,  Plaintiff  in  Error. 

Opinion  filed  December  i/,  ipip. 

Criminal  laV — testimony  of  an  accomplice  should  be  received 
with  caution.  While  the  testimony  of  an  accomplice  is  legal  tes- 
timony and  a  conviction  may  be  founded  thereon,  alone,  such  evi- 
dence is  open  to  grave  suspicion  and  should  be  acted  upon  with 
the  utmost  caution. 

Writ  of  Error  to  the  Circuit  Court  of  Coles  county; 
the  Hon,  Walter  Brewer,  Judge,  presiding. 

William  M.  Moran,  Jr.,  (C.  C.  Lee,  of  counsel,)  for 
plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Emery  An- 
drews, State's  Attorney,  2Cnd  James  B.  Searcy,  for  the 
People. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  court : 

This  cause  conies  to  this  court  by  writ  of  error  to  the 
circuit  court  of  the  county  of  Coles,  in  which  plaintiff  in 
error,  Pattin,  was  found  guilty  by  a  jury  and  sentenced  to 
the  penitentiary  under  an  indictment  charging  him  with 
burglary  and  the  larceny  of  eleven  bushels  of  corn  on  July 
II,  1917,  from  the  crib  of  David  Gray,  located  on  his  farm 
in  said  county. 

At  the  time  of  the  commission  of  the  alleged  offense, 
and  for  a  number  of  years  prior  thereto,  plaintiff  in  error 
resided  in  the  village  of  Trilla  and  was  engaged  in  farming 
and  the  taxicab  business.  He  also  owned  a  restaurant  build- 
ing in  said  village  in  which  Harry  Taylor  was  conducting 
a  restaurant  at  the  time  in  question.  For  some  time  previ- 
ous to  July  II,  1917,  plaintiff  in  error  and  Herschel  Rich- 
ards, as  co-partners,  were  engaged  in  the  taxicab  business 
in  the  village  and  surrounding  territory.    Richards  operated 


Dee.*19.]  The  People  v,  Pattin.  543 

the  automobile  and  had  a  key  to  the  garage  where  the  au- 
tomobile was  kept.  On  July  ii,  191 7,  Richards  and  Tay- 
lor took  the  automobile  from  the  garage  about  midnight 
and  drove  to  the  corn-crib  owned  by  David  Gray  and  took 
therefrom  about  twelve  bushels  of  corn  and  started  on  their 
return  to  Trilla.  While  running  upon  the  highway  with  the 
lights  on  the  automobile  turned  out  they  ran  into  the  rear 
of  the  buggy  of  William  Scott,  who  was  going  in  the  same 
direction.  The  buggy  was  overturned  and  badly  damaged 
and  the  automobile  was  by  the  impact  also  overturned  and 
thrown  into  the  ditch  at  the  side  of  the  road.  Taylor  was 
injured  but  escaped  without  discovery  and  returned  to  his 
room  in  the  village,  where  he  remained  for  the  rest  of  the 
night  in  company  with  Claude  Melton.  Scott  immediately 
demanded  that  Richards  purchase  him  a  new  buggy,  to 
which  Richards  replied  that  it  would  be  necessary  for  him 
to  see  plaintiff  in  error  about  it  first  Richards  and  Scott 
walked  from  the  scene  of  the  accident  to  the  home  of  Wil- 
liam Trower,  in  said  village,  from  which  place  Richards 
went  to  the  home  of  the  plaintiff  in  error  and  called  him 
out  of  bed,  explaining  to  him  that  he  had  struck  the  bii^gy 
of  Scott  and  that  Scott  was  insisting  upon  settlement  of 
the  damages,  and  Richards  asked  plaintiff  in  error  to  re- 
turn with  him  to  the  scene  of  the  accident.  Plaintiff  in 
error  and  Richards  started  for  the  scene  of  the  accident  and 
were  at  Trower's  home  joined  by  Scott  and  Trower.  Upon 
arrival  at  the  scene  plaintiff  in  error  reprimanded  Richards 
for  taking  the  automobile  and  told  him  not  to  take  any  of 
the  corn  to  his  (plaintiff  in  error's)  home.  The  next  day 
further  negotiations  were  had  with  Scott,  who  was  insist- 
ing upon  a  new  buggy  to  replace  his  old  one.  Plaintiff  in 
error,  upon  seeking  legal  advice  and  being  convinced  of  his 
liability,  as  a  partner  of  Richards,  for  the  damage  done  by 
the  automobile,  purchased  a  buggy  for  Scott  and  took  the 
note  of  Richards  for  his  share  thereof.  Richards  was  in- 
dicted on  the  charge  of  burglary  and  larceny,  found  guilty 
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by  a  jury  and  sentenced  to  the  reformatory.  Taylor  was 
later  indicted  and  pleaded  guilty  to  the  charge  of  burglary 
and  larceny  and  was  sentenced  to  the  penitentiary.  Later 
plaintiff  in  error  was  indicted  for  the  same  offense. 

It  is  not  contended  by  the  People  that  there  is  any  evi- 
dence whatever  to  show  that  plaintiff  in  error  in  any  way 
participated  in  the  stealing  of  the  corn.  The  evidence  is 
undisputed  that  he  was  at  home  in  bed  at  the  time  the  crime 
was  committed.  The  State  contends,  however,  that  the  evi- 
dence shows  that  he  was  guilty  as  an  accessory  before  the 
fact,  Taylor  having  testified  that  plaintiff  in  error  had  told 
him,  in  the  presence  of  Richards,  that  if  they  would  get 
the  corn  in  question  he  would  dispose  of  it  for  them. 

Numerous  errors  are  assigned,  some  of  which,  however, 
are  not  argued  or  pressed  in  this  court.  It  is  most  earnestly 
urged,  however,  that  the  verdict  of  the  jury  is  contrary  to 
the  evidence ;  that  certain  instructions  given  on  behalf  of 
the  People  were  erroneous,  and  that  no  valid  record  of  tlie 
proceedings  of  the  trial  was  kept. 

The  only  direct  evidence  of  the  g^iilt  of  plaintiff  in  error 
was  given  by  Taylor,  who  testified  that  two  or  three  days 
before  the  commission  of  the  crime  he  had  a  conversation 
with  the  plaintiff  in  error,  who  told  him  where  the  com 
was,  and  that  if  Taylor  and  Richards  would  get  the  corn 
he  would  get  rid  of  it  for  them.  Taylor  testified  that  thig 
conversation  was  had  in  the  presence  of  Richards.  In  this 
he  is  contradicted  by  Richards,  who  says  that  he  never  at 
any  time  had  any  conversation  with  plaintiff  in  error  with 
reference  to  getting  the  corn  in  question  and  that  he  was 
not  present  when  any  such  conversation  was  had  between 
plaintiff  in  error  and  Taylor.  Taylor  is  also  contradicted 
in  the  essential  parts  of  his  testimony  by  other  witnesses 
for  the  State.  Eight  witnesses,  who,  so  far  as  the  record 
shows,  are  reputable  people  of  that  community,  declared  that 
his  reputation  for  truth  and  veracity  in  the  community  in 
which  he  resided  was  bad. 
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The  only  other  testimony  offered  to  show  the  guilt  of 
plaintiff  in  error  as  accessory  was  the  statement  of  Richards 
that  on  one  occasion  about  six  weeks  before  the  commission 
of  the  crime,  while  he  and  plaintiff  in  error  were  driving  on 
the  highway  near  Gray's  corn-cribs,  plaintiff  in  error  said, 
in  effect,  that  if  he  were  Gray  he  would  be  afraid  that  corn 
left  out  in  the  crib  like  that  all  winter  would  be  stolen.    The 

m 

only  other  conversation  with  plaintiff  in  error  testified  to 
by  Richards  in  which  the  subject  of  com  was  mentioned 
was  four  days  before  the  day  of  the  theft.  Richards  tes- 
tified that  he  owed. plaintiff  in  error  for  some  automobile 
tires  and  that  Pattin  asked  him  for  the  money,  to  which  he 
replied  that  he  had  none,  *cind  that  Pattin  then  told  him  to 
get  him  some  corn  in  the  place  of  money.  There  was  noth- 
ing said  as  to  how  Richards  was  to  get  the  corn  or  where 
the  corn  was  to  come  from,  nor  was  there  anything  in  the 
record  showing  that  he  at  any  time  suggested  to  Richards 
that  he  should  get  com  in  any  manner  except  legitimately. 
The  evidence  also  shows  that  plaintiff  in  error  advised  Rich- 
ards to  defend  against  the  charge  made  against  him  in  the 
indictment  and  went  with  him  while  he  (Richards)  secured 
an  attorney.  The  evidence  does  not  show,  however,  that 
plaintiff  in  error  in  any  way  assisted  in  paying  the  attor- 
ney's fees.  Richards  \yas  a  minor  and  was  a  partner  in 
the  taxicab  business.  It  is  but  natural  that  Richards  would 
turn  to  plaintiff  in  error  for  advice.  The  mere  fact  that 
plaintiff. in  error  advised  Richards  to  contest  the  indict- 
ment when  he  had  reason  to  believe  Richards  was  guilty 
is  not,  of  itself,  sufficient  to  hold  plaintiff  in  error  guilty 
as  accessory,  either  before  or  after  the  fact.  In  this  record 
the  conviction  of  the  plaintiff  in  error  rests  almost  entirely 
upon  the  testimony  of  Taylor. 

Claude  Melton,  a  witness  for  the  People,  testified  that 
he  had  a  conversation  with  Taylor  after  the  indictment  of 
Richards,  and  that  he  asked  Taylor  what  he  would  do  if  he 
(Taylor)  were  also  charged  with  the  offense,  to  which  Tay- 
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lor  replied  that  he  would  swear  that  Richards  and  plaintiff 
in  error  had  made  it  up  and  that  that  would  clear  him,  Tay- 
lor. Melton  also  testified  that  he  was  in  the  restaurant  of 
Taylor  on  the  evening  in  which  the  crime  was  committed 
and  was  invited  by  Taylor  and  Richards  to  go  with  them 
and  that  he  refused  to  do  so;  that  when  asked  what  was 
going  to  be  done  with  the  com,  Taylor  said  that  he  was 
going  to  take  the  corn  to  Mattoon  and  sell  it  and  use  the 
money  to  stock  up  his  restaurant. 

Taylor  testified  that  the  conversation  with  plaintiff  in 
error  concerning  the  taking  of  the  corn  occurred  in  Trilla, 
about  nine  o'clock  in  the  morning,  either  two  or  three  days 
before  the  commission  of  the  offense.  Two  witnesses  aside 
from  plaintiff  in  error  testified  that  for  three  days  before 
the  commission  of  the  offense  plaintiff  in  error  was  not 
in  the  village  of  Trilla  at  any  time  during  the  day  but  was 
working  on  a  small  farm  in  the  country. 

As  we  have  seen,  the  case  against  the  plaintiff  in  error 
depends  almost  entirely  upon  the  testimony  of  Taylor,  who 
stands  as  a  confessed  accomplice  in  this  crime,  and  who 
stated  upon  the  witness  stand  that  he  hoped  to  gain  his  lib- 
erty from  the  penitentiary  on  the  ground  of  his  testimony 
in  the  case.  The  testimony  of  an  accomplice  is  legal  tes- 
timony, and  a  conviction  may  be  legally  founded  upon 
such  testimony,  alone,  and  such  conviction  sustained  there- 
on. But  such  evidence  is  open  to  grave  suspicion  and  should 
be  acted  upon  with  the  utmost  caution.  (People  v.  Fein- 
berg,  237  111.  348. )  In  addition  thereto,  in  the  instant  case 
there  is  much  evidence  in  the  record  tending  to  show  that 
the  testimony  of  Taylor  is  not  entitled  to  weight.  Under 
such  a  condition  of  the  record  we  are  convinced  that  plain- 
tiff in  error  was  not  proven  guilty  beyond  a  reasonable 
doubt  and  that  he  was  improperly  convicted. 

The  judgment  of  the  circuit  court  of  Coles  county  will 
be  reversed.  Judgment  reversed. 
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(No.  13020. — Decree  affirmed.) 

Ernest  Lambrecht  et  cU.  Exrs.  Appellants,  vs.  W.  F.  Wii<- 

SON,  County  Collector,  Appellee. 

Opinion  filed  December  i/,  ipip. 

Taxes — when  assessment  for  omitted  credits  will  be  sustained. 
An  assessment  by  a  board  of  review  for  credits  omitted  in  previ- 
ous years  will  be  sustained  notwithstanding  the  local  assessor  made 
an  assessment  for  credits  in  such  years  and  the  taxes  extended 
thereon  were  paid,  where  such  assessments  by  the  assessor  were 
so  grossly  out  of  proportion  to  the  true  value  of  the  credits  as  to 
show  they  were  not  made  in  the  exercise  of  honest  judgment,  but, 
in  effect,  constituted  a  fraud  upon  the  State  and  were  no  assess- 
ments at  all.    {Warner  v.  Campbell,  238  III.  630,  explained.) 

Appeai,  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Thomas  M.  Jett,  Judge,  presiding. 

N01.EMAN  &  Smith,  for  appellants. 

S.  N.  Finn,  State's  Attorney,  Leo  H.  Jonas,  and  Ei<- 
BERT  B.  Vandervort,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court: 

Appellants,  executors  of  the  last  will  and  testament  of 
Susan  Wehrheim,  deceased,  filed  a  bill  in  the  circuit  court 
of  Marion  county  against  appellee,  praying  an  injunction  to 
restrain  appellee,  as  county  collector,  from  collecting  certain 
taxes  on  property  of  the  estate  of  Susan  Wehrheim  assessed 
by  the  board  of  review  for  omitted  credits  for  previous 
years.  The  bill  alleged  that  the  board  of  review  of  Marion 
county  in  19 18  assessed  against  said  estate  for  back  taxes, 
$64,890  for  the  year  191 7,  $64,965  for  the  year  19 16  and 
$64,950  for  the  year  191 5.  These  assessments  were  made 
against  credits  of  Susan  Wehrheim  which  the  board  of  re- 
view determined  had  not  been  assessed  in  said  years.  The 
bill  further  alleged  that  said  Susan  Wehrheim,  deceased, 
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had  been  assessed  for  those  years  on  all  of  her  personal 
property,  including  her  credits,  and  that  taxes  had  been  ex- 
tended on  said  assessments  and  had  been  paid  by  her,  and 
that  the  back  tax  assessment  made  by  the  board  of  review 
was  without  authority  and  illegal  and  void.  Issue  was 
joined  on  this  bill,  and  after  a  full  hearing  on  the  merits 
the  court  entered  a  decree  dismissing  the  bill  for  want  of 
equity,  and  appellants  prayed  for  and  have  perfected  this 
appeal. 

It  is  agreed  between  the  parties  to  this  litigation  that 
the  board  of  review  properly  assessed  the  estate  of  Su- 
san Wehrheim  for  the  year  191 8  at  $67,320.  The  estate 
consisted  largely  of  credits,  set  forth  in  the  inventory  as 
"agreements  for  deeds  securing  loans."  Most  of  this  prop- 
erty came  to  deceased  by  the  death  of  her  husband.  Dur- 
ing the  twenty  years  following  his  death  there  was  a  grad- 
ual accumulation  of  property.  It  was  her  practice  in  making 
loans  to  require  the  owner  of  the  real  estate  to  deed  her 
the  land  on  which  the  loan  was  made  and  in  turn  she  gave 
to  the  land  owner  a  contract  for  deed.  The  total  amount 
of  money  due  on  such  agreements,  as  set  forth  in  the  in- 
ventory of  her  estate,  is  $61,720.83.  In  addition  to  this 
there  were  two  trust  deeds  aggregating  $2,000,  five  notes 
aggregating  $2,194  and  certificates  of  deposit  aggregating 
$875.  In  addition  to  this  personal  property  the  inventory 
shows  she  died  seized  of  eight  different  tracts  of  real  estate 
on  which  no  value  was  placed.  The  schedule  made  by  Susan 
Wehrheim  for  19 17  shows  the  following  items  of  property 
and  the  full  value  as  determined  by  the  assessor:  "Notes 
or  mortgages,  $1500;  credits  of  other  than  bank,  banker, 
broker  or  stock  jobber,  $150;  bonds  and  stocks,  $450; 
household  or  office  furniture  and  property,  $60;  all  other 
personal  property  required  to  be  listed,  $270," — ^making  a 
total  of  $2430.  The  schedule  made  in  19 16  shows  "cred- 
its of  bank,  banker,  broker  or  stock  jobber,  $90;  moneys 
of  other  than  bank,  banker,  broker  or  stock  jobber,  $450; 
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bonds  and  stocks,  $1500;  household  or  office  furniture,  $45 ; 
shares  of  stock  of  State  and  national  banks,  $270," — ^mak- 
ing a  total  of  $2,355.  The  schedule  for  191 5  shows  "mon- 
eys of  other  than  bank,  banker,  broker  or  stock  jobber, 
$450;  bonds  and  stocks,  $1500;  household  and  office  fur- 
niture and  property,  $60;  shares  of  stock  of  State  and 
national  banks,  $360," — ^making  a  total  of  $2370.  It  is 
contended  that  a  part  of  the  values  in  these  schedules  are 
extended  after  the  wrdng  item,  and  that  in  the  schedules 
for  191 5  and  1916  the  $450  item  should  have  been  placed 
on  the  schedule  one  line  lower,  and  would  have  then  been 
a  valuation  of  "credits  of  other  than  bank,  banker,  broker 
or  stock  jobber." 

This  court  has  held  that  when  credits  have  been  assessed 
and  taxes  extended  upon  the  assessments  and  paid  by  the 
tax-payer,  the  board  of  review  in  subsequent  years  has  no 
authority  to  increase  such  assessments  upon  the  theory  that 
the  assessment  was  too  low  or  that  the  board,  in  assessing, 
omitted  credits.  (Warner  v.  Campbell,  238  111.  630.)  In 
deciding  this  qtiestion  it  was  held  that  the  assessor  is  re- 
quired, in  determining  value  of  property  assessed,  to  exer- 
cise his  judgment,  and  that  his  acts  are  in  the  nature  of 
judicial  acts  and  not  subject  to  review  by  his  successor  or 
by  the  board  of  review  for  errors  of  judgment.  This  is 
undoubtedly  true  where  the  values  fixed  by  the'assessor  are 
within  the  range  of  values  which  might  be  fixed  by  any 
man  exercising  honest  judgment.  Values  are  necessarily  a 
matter  of  opinion,  and  different  men  with  the  same  honest 
intention  would  arrive  at  different  conclusions.  Mere  mis- 
takes of  the  assessor  or  errors  of  judgment  will  not  invali- 
date an  assessment,  but  valuations  must  be  the  result  of 
honest  judgment  and  not  of  mere  will.  Chicago,  Burling- 
ton and  Quincy  Railroad  Co,  v.  Cole,  75  111.  591. 

An  over-valuation  or  an  under-valuation  of  property 
will  not,  of  itself  and  alone,  invalidate  an  assessment, 
{Barkley  v.  Dale,  213  111.  614,)  but  where  the  valuation  is 
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so  grossly  out  of  proportion  to  the  true  value  as  to  show 
that  the  assessor  could  not  have  been  honest  in  his  valua- 
tion the  assessment  may  be  impeached  for  fraud,  and  by 
reason  of  fraud  in  making  the  assessment  the  assessment 
amounts  to  no  assessment  at  all.  (State  Board  of  Bquali- 
zation  v.  People,  191  111.  528;  People's  Gas  Light  Co,  v. 
Stuckart,  286  id.  164;  IV eyerhaueser  v.  Minnesota,  176 
U.  S.  550;  20  Sup.  Ct.  485.)  Where  valuations  are  so 
low  as  to  amount  to  no  valuation  at  all,  an  assessment  on 
such  a  valuation  would  amount  to  a  fraud  upon  the  State 
and  it  will  be  regarded  as  no  assessment. 

We  hold,  therefore,  that  Susan  Wehrheim  was  not  as- 
sessed on  credits  for  the  years  1915,  1916  and  1917,  and 
that  the  board  of  review  properly  assessed  the  credits  which 
she  owned  during  these  years  but  which  were  omitted  from 
the  assessment  for  the  respective  years. 

The  circuit  court  properly  dismissed  the  bill  for  want 

of  equity,  and  its  decree  is  affirmed.      ,^  m       j 

^     -^^  Decree  affirmed. 


(No.  12987. — Decree  affirmed.) 

Emilia  Rybakowicz,  Appellee,  vs,  Stanislaw  Rybako- 
wicz, Appellant. 

Opinion  filed  December  //,  1919^ 

1.  Practice — when  the  appellant  must  preserve  the  evidence. 
Since  the  passage  of  the  act  allowing  oral  testimony  in  chancery 
cases  a  recital  of  the  ultimate  facts  in  a  decree  is  regarded  as  suf- 
ficient to  sustain  it,  and  in  a  supplemental  proceeding  to  settle 
property  rights  of  divorced  persons,  if  the  decree  recites  ultimate 
facts  sufficient  to  sustain  it,  the  appellant,  if  he  desires  to  show  that 
the  findings  of  fact  were  not  justified  by  the  evidence,  must  pre- 
serve the  evidence  by  a  certificate. 

2.  Same — when  leave  to  file  supplemental  cross-bill  is  properly 
denied.  In  a  supplemental  proceeding  to  settle  property  rights  after 
a  divorce  has  been  granted  on  the  husband's  cross-bill,  leave  to 
him  to  file  a  supplemental  cross-bill  is  properly  denied  where  it 
merely  alleges  that  he  had  paid  for  the  property  from  his  earnings 
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while  he  was  living  with  his  wife  and  that  though  the  legal  title 
was  in  the  wife  the  property  belonged  to  him,  as  the  facts  alleged, 
if  true,  would  merely  raise  the  presumption  of  law  that  the  pur- 
chase was  intended  as  a  gift. 

3.  Divorce — wife  should  not  be  deprived  of  her  own  property 
though  divorce  is  for  her  fault.  The  fact  that  a  divorce  is  granted 
for  the  fault  of  the  wife  does  not'  warrant  depriving  her  of  her 
own  property,  and  in  settling  the  property  rights  of  the  parties  it 
is  not  inequitable  for  the  court  to  require  the  husband  to  give  up 
possession  of  property  found  to  bd  owned  by  the  wife  in  fee  simple 
and  to  order  that  his  rights  of  homestead  and  dower  be  barred 
therein  and  that  he  execute  a  quit-claim  deed  to  her. 

4.  Same — ivife  may  be  entitled  to  alimony  though  divorce  is  for 
her  fault.  While,  as  a  general  rule,  a  wife  is  not  entitled  to  ali- 
mony where  a  divorce  is  granted  to  the  husband  for  her  fault,  yet 
a  court  of  equity  has  power  to  award  alimony  in  such  case  if  the 
circumstances  of  the  case  justify  such  action. 

Appkai,  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Denis  E.  Sui^livan,  Judge,  presiding. 

Thomas  E.  Swanson,  and  Rush  B.  Johnson,  for  ap- 
pellant. 

WiLUAM  Slack,  for  appellee. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

By  her  bill  of  complaint  in  the  superior  court  of  Cook 
county  the  appellee,  Emilia  Rybakowicz,  charged  her  hus- 
band, the  appellant,  Stanislaw  Rybakowicz,  with  extreme 
and  repeated  cruelty  and  habitual  drunkenness  for  a  space 
of  more  than  two  years  and  prayed  for  a  divorce  and  the 
custody  of  their  three  children.  The  appellant  answered 
the  bill  denying  her  charges  and  filed  his  cross-bill  charging 
her  with  habitual  drunkenness  for  the  space  of  five  years, 
alleging  that  she  was  not  a  fit  person  to  have  the  care,  cus- 
tody and  control  of  their  children  and  praying  for  a  divorce. 
The  cross-bill  was  answered  by  the  appellee  with  a  denial 
of  the  charges  against  her.    The  cause  was  heard  by  the 
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chancellor  and  a  decree  was  entered  finding  that  the  ap- 
pellant was  not  guilty  of  the  charges  against  him ;  that  the 
appellee  had  been  an  habitual  drunkard  for  five  years ;  that 
there  were  three  children  of  the  marriage:  Cassie,  a  girl 
seventeen  years  of  age,  Jennie,  a  girl  ten  years  of  age,  and 
Marion,  a  boy  seven  years  of  age;  that  the  appellee  had 
been  in  the  habit  of  sending  the  daughter  Cassie  to  a  whole- 
sale liquor  house  on  Milwaukee  avenue  for  whisky  and  gin 
three  or  four  times  each  week;  that  on  various  occasions 
the  appellee  had  engaged  in  drunken  carousals  in  the  home 
with  other  women  and  men  and  had  visited  saloons  and  re- 
turned home  in  a  drunken  state  at  one  or  two  o'clock  in  the 
morning,  and  that  she  was  not  a  fit  person  to  have  the 
care  or  custody  of  the  children  or  to  rear  and  educate 
them.  The  appellee's  bill  was  dismissed  for  want  of  equity 
and  a  divorce  was  granted  to  the  appellant  on  his  cross-bill, 
and  it  was  ordered  that  he  should  have  the  care,  custody 
and  education  of  the  children.  The  court  retained  juris- 
diction to  determine  the  question  of  alimony  and  property 
rights,  and  with  that  decree  the  parties  were  content. 

In  appellee's  bill  she  alleged  that  she  was  the  owner  in 
fee  simple  of  two  lots  in  Chicago  improved  by  a  brick  and 
stone  two-story  building  containing  two  flats  or  apartments, 
one  of  which  was  occupied  by  her  tenants  and  the  other 
by  herself  and  family;  that  the  premises  were  incumbered 
by  a  mortgage  for  $2300,  and  that  she  derived  a  rental  of 
$18  per  month  from  her  tenants,  which  was  not  sufficient 
to  cover  the  interest  on  the  mortgage,  the  taxes,  water  taxes, 
repairs  and  up-keep.  She  prayed  that  she  might  be  decreed 
to  hold  the  real  estate  free  and  clear  of  the  homestead  es- 
tate, dower  interest  or  other  right,  title  or  interest  of  the 
appellant.  The  court  having  retained  jurisdiction  to  deter- 
mine the  question  of  alimony  and  property  rights,  the  ap- 
pellant moved  for  leave  to  file  a  supplemental  cross-bill,  but 
the  chancellor  denied  the  motion  and  upon  a  hearing  en- 
tered a  decree  finding  that  the  appellee  was  the  owner  in 
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fee  simple  of  the  lots  in  question,  which  were  worth  $4500; 
that  they  were  subject  to  a  mortgage  of  $2579,  including 
accrued  interest;  that  the  general  taxes  for  the  year  19 18 
were  due  and  unpaid ;  that  the  premises  had  been  sold  for 
the  general  taxes  of  191 7  and  the  sum  necessary  to  redeem 
from  the  sale  was  $171;  that  the  appfeHee  and  appellant 
occupied  one  flat  or  apartment  until  about  the  middle  of 
June,  19 1 7,  when  the  appellee  left  or  was  forced  to  leave 
the  premises  and  the  appellant  remained  in  possession ;  that 
the  reasonable  rental  for  the  apartment  occupied  by  appel- 
lant, including  the  use  of  the  garage  or  bam  in  the  rear, 
up  to  the  day  of  the  decree  was  $550;  that  there  was  per- 
sonal property,  consisting  of  household  furniture  jointly 
owned  by  the  parties  and  reasonably  worth  $300,  which  was 
in  the  possession  of  the  appellant;  that  it  was  equitable 
and  just  that  the  appellant  should  retain  the  household  fur- 
niture free  and  clear  of  any  claim  of  the  appellee;  that  the 
appellee  had  no  money  or  other  property,  real  or  personal, 
than  said  premises  and  no  other  means  of  support;  that, 
the  appellant  was  reasonably  worth  $5000,  and  that  it  was 
just  and  equitable  that  the  estate  of  homestead  and  the 
right  of  dower  of  the  appellant  in  the  premises  should  be 
cut  off,  barred  and  divested.  Therefore  the  court  decreed 
that  all  the  rights  and  interests  of  the  appellant  in  the  prem- 
ises, whether  of  dower,  homestead  estate  or  other  interest, 
should  be  barred,  divested  and  cut  off  and  the  appellee 
should  hold  the  premises  in  her  own  right  in  fee  simple, 
free  from  any  claini  of  the  appellant,  who  was  ordered  to 
execute  a  quit-claim  deed  to  the  premises,  and  in  case  of 
his  failure  to  execute  the  same  a  master  in  chancery  should 
execute  such  quit-claim  deed.  From  this  supplemental  de- 
cree this  appeal  was  prosecuted. 

There  is  no  presumption  that  evidence  sufficient  to  sus- 
tain a  decree  in  chancery  not  appearing  in  the  record  was 
heard,  and  in  order  to  support  such  a  decree  the  specific 
facts  proved  on  the  hearing  must  be  found  in  the  decree 
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or  preserved  by  a  certificate  of  evidence.  {Marvin  v.  Col- 
lins, 98  111.  510;  Village  of  Harlem  v.  Suburban  Railroad 
Co.  202  id.  301 ;  Berg  v.  Berg,  223  id.  209 ;  Trustees  of 
Grays  Lake  and  Warren  M.  B.  Church  v.  Metcalf,  245  id. 
54.)  While  this  rule  did  not  apply  to  the  divorce  case, 
where  a  jury  trial  was  a  matter  of  right,  it  applied  to  the 
hearing  by  the  chancellor  and  the  supplemental  decree  ad- 
justing property  rights,  and  it  is  contended  that  the  supple- 
mental decree  cannot  be  sustained  for  a  failure  to  comply 
with  that  rule.  The  evidence  was  not  preserved,  but  since 
the  passage  of  the  act  allowing  oral  testimony  in  chancery 
cases  it  has  been  the  settled  practice  to  permit  a  recital  of 
the  ultimate  facts  proved  in  the  decree,  and  if  that  is  done 
the  evidence  need  not  be  otherwise  preserved.  {Cooley  v. 
Scarlett,  38  111.  316;  Walker  v.  Carey,  53  id.  470;  Gorman 
V.  Mullins,  172  id.  349.)  The  above  recital  of  facts  found 
in  the  decree  was  a  sufficient  compliance  with  the  rule,  and 
if  the  appellant  questioned  such  findings  of  fact  and  desired 
to  show  that  they  were  not  justified  by  the  evidence,  the 
settled  practice  required  him  to  preserve  the  evidence  by  a 
certificate. 

The  supplemental  cross-bill  which  the  appellant  asked 
leave  to  file,  alleged  that  the  title  to  the  property  in  ques- 
tion at  the  time  of  his  answer  and  cross-bill  apparently 
was  in  Peter  Stermer,  but  since  that  time,  as  a  result  of 
litigation,  an  apparent  conveyance  of  the  property  by  the 
appellee  and  appellant  to  Stermer  had  been  set  aside  and  a 
decree  entered  finding  that  as  between  Stermer  and  appellee 
she  was  the  holder  of  the  legal  title  to  the  property.  As 
ground  for  relief  appellant  alleged  that  he  purchased  the 
property  and  paid  for  it,  subject  to  the  mortgage,  out  of 
his  earnings  and  took  title  in  the  name  of  the  appellee;  that 
he  paid  $200  on  the  mortgage  and  then  occupied  the  prem- 
ises with  his  three  minor  children  as  a  home,  and  that  the 
legal  title  was  in  the  name  of  the  appellee  but  the  property 
equitably  belonged  to  him.     He  prayed  that  upon  a  hear- 
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ing  the  appellee  should  be  required  to  convey  the  property 
to  him  and  his  homestead  and  other  rights  should  be  ad- 
justed. The  supplemental  cross-bill  alleged  the  existence  of 
matters  long  prior  to  the  answer  or  cross-bill  of  the  ap- 
pellant, and  there  was  no  allegation  of  any  matter  having 
arisen  or  come  to  his  knowledge  since  the  time  of  filing 
his  answer  to  the  bill  in  which  the  appellee  claimed  title  and 
prayed  to  have  her  title  confirmed,  but  a  fatal  objection  to 
the  supplemental  cross-bill  was  that  it  did  not  show  any 
ground  for  relief.  The  fact  alleged  was  that  the  appellant 
paid  for  the  property  from  his  earnings  while  he  was  liv- 
ing with  his  wife.  In  such  a  case  the  law  presumes  that 
the  purchase  was  intended"  as  a  gift  to  the  wife.  (Fisette 
V.  Ftzette,  146  111.  328;  Lewis  v.  McGrath,  191  id.  401.) 
No  fact  was  alleged  to  rebut  or  overcome  such  a  presump- 
tion, and  the  court  did  not  err  in  refusing  leave  to  file  the 
supplemental  cross-bill. 

The  general  rule  is,  that  where  a  decree  of  divorce 
is  granted  to  a  husband  because  of  the  misconduct  of  his 
wife  she  will  not  be  entitled  to  alimony.  (Spider  v.  Spitler, 
108  111.  120.)  A  court  of  equity,  however,  has  power  to 
award  alimony  to  the  wife,  under  proper  circumstances, 
even  though  the  decree  of  divorce  be  given  to  the  husband 
for  the  fault  of  the  wife.  (Deenis  v.  Deenis,  79  111.  74.) 
In  this  case  the  chancellor,  in  fact,  did  not  give  alimony  to 
the  appellee  but  found  that  the  household  furniture  jointly 
owned  by  the  parties  should  be  retained  by  the  appellant. 
The  reason  for  the  recital  in  the  decree  that  the  rental  value 
of  the  premises  while  occupied  by  the  appellant  was  $550 
is  problematical,  since  the  court  made  no  decree  for  the 
payment  of  such  rent.  The  premises  at  that  time  were  oc- 
cupied by  the  appellant  as  a  homestead  with  the  minor  chil- 
dren, and  he  was  not  liable  for  rent  nor  required  to  pay 
rent.  All  that  was,  in  fact,  done  was  to  divest  the  appel- 
lant of  his  right  of  occupancy  of  the  premises  owned  by 
the  appellee  under  his  homestead  right  and  his  inchoate  right 
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of  dower.  Manifestly,  after  the  divorce  the  parties  could 
not  occupy  the  premises  together,  and  it  was  not  inequitable 
.  or  improper  to  exclude  the  appellant  from  the  possession 
and  divest  him  of  his  homestead  and  dower  rights.  The 
fact  that  the  appellee  had  been  guilty  of  such  conduct  as 
justified  a  divorce  would  not  require  that  she  should  be 
turned  out  of  her  property  and  substantially  deprived  of  it 
by  giving  the  appellant  possession,  which  would  be  impos- 
ing a  penalty  not  contemplated  by  the  law. 

The  decree  is  affirmed.  r^  m       j 

Decree  affirmed. 


(No.  13049. — Cause  transferred.) 

George  D.  Corwine,  Sr.,  Trustee,  Appellee,  vs.  Lillie  E. 

Russell,  Appellant. 

Opinion  filed  December  //,  Jpip. 

This  case  is  controlled  by  the  decision  in  Corwine  v.  IViggin- 
ton,  (ante,  p.  321.) 

Appeal  from  the  Circuit  Court  of  Logan  county;  the 
Hon.  Sain  Welty,  Judge,  presiding. 

Covey  &  Woods,  for  appellant. 

Beach  &  Trapp,  and  McCormick  &  Murphy,  for  ap- 
pellee. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court: 

The  action,  parties,  issues,  evidence  and  judgment  in  this 
case  are  the  same  as  in  Convine  v.  IVigginton,  (ante,  p.  321,) 
except  as  to  the  description  of  the  land,  the  amount  of  the 
rent  and  taxes,  and  the  appellants,  who  were  sisters.  The 
order  must  be  the  same,  and  the  cause  will  be  transferred 
to  the  Appellate  Court  for  the  Third  District. 

Cause  transferred. 
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(No.  12976. — ^Judgment  affirmed.) 

The  Public  Service  Company  of  Northern  Illinois, 
Appellee,  vs.  Herman  Ludwig  et  al.  Appellants. 

Opinion  filed  December  17,  Jpip. 

This  case  is  controlled  by  the  decision  in  Public  Service  Co.  v. 
Recktenwald,  (ante,  p.  314.) 

Appeal  from  the  County  Court  of  Lake  county;  the 
Hon.  Perry  L.  Persons,  Judge,  presiding. 

E.  S.  Gail>  E.  M.  Runyard,  and  R.  J.  Dady,  for  ap- 
pellants. 

IsHAM,  Lincoln  &  Beale,  (William  A.  Morrow,  and 
Cyrus  H.  Adams,  Jr.,  of  counsel,)  for  appellee. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

This  IS  an  appeal  by  certain  land  owners  who  were  de- 
fendants to  the  petition  of  the  Public  Service  Company  of 
Northern  Illinois  filed  in  the  county  court  of  Lake  county 
for  the  condemnation  of  land  required  for  the  extension  of 
the  petitioner's  transmission  line,  set  out  in  Public  Service 
Co.  of  Northern  Illiiwis  v.  Recktenzvald,  {ante,  p.  314.) 

The  only  questions  raised  by  the  assignment  of  errors 
and  the  argument  of  the  appellants  are  in  regard  to  the 
validity  of  sections  50  and  59  of  the  Public  Utilities  act. 
These  were  all  considered  in  the  case  cited,  and  in  accord- 
ance with  the  judgment  in  that  case  the  judgment  of  the 
county  court  will  be  affirmed.  Judgment  affirmed. 
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(No.  13021. — Cause  transferred.) 

Benjamin  W.  Stafford  et  al.  Plaintiffs  in  Error,  vs.  Her- 
bert R.  Phelps  et  al.  Defendants  in  Error. 

Opinion  filed  December  i^,  ipip. 

Freehold — when  a  freehold  is  not  involved.  Where  the  inter- 
est of  a  minor  devisee  in  real  estate  has  been  sold  and  the  proceeds 
of  such  sale  have  been  turned  over  by  her  guardian  to  the  admin- 
istratrix of  her  estate,  a  bill  filed  against  the  guardian,  administra- 
trix and  heirs  asking  for  a  construction  of  the  will  and  that  the 
proceeds  of  the  sale  be  held  to  be  the  property  of  the  complainants 
is  merely  a  suit  for  recovery  of  money  and  no  freehold  is  involved* 

Writ  of  Error  to  the  Circuit  Court  of  Will  county; 
the  Hon.  Dorrance  Dibell,  Judge,  presiding. 

George  Warner  Young,  for  plaintiffs  in  error. 

Frank  G.  Brumund,  (Pence  B.  Orr,  guardian  ad  li- 
tem,) for  defendants  in  error. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

Enoch  Stafford  executed  his  will  on  October  19,  1901, 
devising  certain  real  estate  to  his  wife  for  life  with  remain- 
der to  five  of  their  children  and  one  grandchild,  the  son  of 
a  deceased  daughter.  John,  one  of  the  devisees,  died,  and 
on  June  18,  1907,  the  testator  executed  a  codicil  devising 
the  share  given  to  John  by  the  original  will,  one-half  to 
another  son,  William,  and  one-half  to  John's  daughter, 
Celia,  "providing  that  if  my  said  grand-daughter,  Celia, 
shall  not  survive  the  time  for  distribution  of  my  estate 
under  this  my  will,  or  if  she,  my  said  grand-daughter,  dies 
leaving  no  child  or  children  or  descendants  surviving,  then 
all  her  said  share  in  my  estate  shall  be  equally  divided  be- 
tween my  children,  Mary  J.  Royce,  Benjamin  W.  Stafford, 
George  M.  Stafford,  and  will  is  confirmed."  The  testator 
died  on  January  25,  191 1,  his  wife  having  died  before  him. 
Celia  was  a  minor,  and  in  the  year  succeeding  the  testator's 
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death  all  her  interest  in  the  real  estate  which  was  devised 
to  her  was  sold  by  her  guardian,  under  the  direction  of  the 
probate  court,  for  $2068.78.  Celia  died  October  26,  19 18, 
being  still  a  Ininor,  leaving  no  children.  Her  mother,  Leota 
Marshall,  and  a  half-sister,  Dorothy  Marshall,  were  her  only 
heirs.  The  mother  was  appointed  administratrix  of  Celia's 
estate,  and  her  guardian  having  settled  his  accounts  with  the 
probate  court,  paid  to  the  administratrix  the  funds  in  his 
hands,  amounting  to  $2383.481  Thereupon  the  children  of 
Enoch  Stafford,  to  whom  Celia's  share  was  devised  by  the 
codicil  in  case  of  her  death  without  children,  filed  a  bill  in 
the  circuit  court  of  Will  county  against  Celia's  guardian, 
administratrix  and  heirs,  praying  for  a  construction  of  the 
will  of  Enoch  Stafford  and  a  decree  that  the  funds  in  the 
hands  of  Celia's  guardian  at  her  death  belonged  to  the  com- 
plainants and  should  be  paid  over  to  them.  The  court  upon 
a  hearing  decreed  that  Celia  Stafford  was  vested  by  the 
codicil  with  a  fee  simple  estate,  and  that  upon  her  death  her 
legal  heirs  became  entitled  to  any  estate  she  may  have  ac- 
quired by  the  will  of  Enoch  Stafford.  Thereupon  the  com- 
plainants sued  out  a  writ  of  error. 

The  writ  should  have  been  sued  out  of  the  Appellate 
Court.  No  freehold  is  involved  in  the  case.  Whether  Celia 
Stafford's  interest  was  a  fee  or  not,  it  was  sold,  and  nobody 
else  had  any  interest  in  the  proceeds  of  the  sale.  The  ob- 
ject of  the  bill  is  the  recovery  of  money  which  was  never 
part  of  th^  estate  of  the  testator  and  is  in  no  way  affected 
by  the  provisions  of  his  will.  The  complainants  do  not  seek 
to  recover  the  title  or  the  possession  of  the  land  or  any  in- 
terest in  it.  What  they  seek  to  recover  is  the  proceeds  of 
the  sale  of  the  interest  of  Celia  in  the  land.  These  proceeds 
are  personal  property.  It  is  entirely  immaterial  what  her 
interest  in  the  land  was.  There  is  no  other  ground  for 
jurisdiction  of  the  writ  of  error. 

The  cause  will  be  transferred  to  the  Appellate  Court  for 
the  Second  District.  ^^^^  transferred. 
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(No.  12847. — ^Relator  remanded.) 
The  People  ex  reL  Max  Fensky,  Petitioner,  vs.  George 

F.  Leinecke,  Sheriff,  Respondent. 

Opinion  filed  December  77,  ip^P- 

1.  Criminal  law — court  has  no  authority  to  suspend  sentence 
indefinitely.  It  is  the  duty  of  the  trial  court  to  pronounce  judgf- 
ment  at  the  term  at  which  the  conviction  is  had  unless  for  some 
cause  the  case  is  continued,  and  if  sentence  is  indefinitely  suspended 
the  court  loses  jurisdiction  and  the  judgment  subsequently  entered 
is  void. 

2.  Same — zvhen  court  does  not  lose  jurisdiction  to  collect  fine  by 
imprisonment.  An  order  of  imprisonment  to  collect  fines  and  costs 
is  merely  an  incident  to  a  valid  judgment  therefor,  and  a  court 
does  not  lose  jurisdiction  to  collect  a  fine. by  imprisonment  where 
the  mittimus  is  issued  at  the  same  term  at  which  the  conviction  took 
place  and  is  served  within  a  reasonable  time.  (People  v.  Shattuck, 
274  111.  491,  distinguished.) 

3.  Same — court  retains  jurisdiction  over  judgment  during  term 
at  which  it  is  rendered.  A  court  retains  jurisdiction  over  a  judg- 
ment during  the  term  at  which  it  is  rendered  and  may  for  proper 
cause  vacate  the  judgment  during  the  term,  but  in  a  criminal  case 
the  judgment  can  be  vacated  or  changed  in  material  matters  only 
while  it  remains  unexecuted  and  not  after  the  prisoner  has  begun 
serving  his  sentence. 

4.  Same — when  the  record  of  a  judgment  of  conviction  may  be 
amended  after  the  term.  An  amendment  which  does  not  change 
the  judgment  but  merely  amplifies  its  language  by  making  a  sepa- 
rate recital  as  to  each  count  on  which  the  defendant  was  convicted 
may  be  made  by  an  order  entered  nunc  pro  tunc  after  the  term  at 
which  the  judgment  was  rendered  and  after  the  prisoner  has  begun 
serving  his  sentence,  provided  there  is  sufficient  basis  in  official  or 
quasi  official  records  to  authorize  the  amendment. 

5.  Same — what  memoranda  are  required  to  amend  record  after 
term  has  expired.  There  must  be  some  note  or  memorandum  or 
memorial  paper  remaining  in  the  files  or  upon  the  records  of  the 
court  on  which  to  base  an  amendment  of  the  record  after  the  term 
at  which  the  judgment  was  rendered,  and  the  amendment  cannot 
rest  in  the  recollection  of  the  judge  or  other  persons  or  be  based 
upon  ex  Parte  affidavits  or  testimony  after  the  event  has  transpired. 

6.  Same — recital  in  record  must  be  taken  as  true  in  absence  of 
bill  of  exceptions.    In  the  absence  of  a  bill  of  exceptions  showing 
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what  was  before  the  court,  a  recital  in  the  record  must  be  taken 
as  true  that  there  were  sufficient  memoranda  of  the  court  and  the 
clerk  in  the  files  and  records  of  the  cause  to  amend  the  judgment 
after  the  term  at  which  it  was  rendered. 

7.  Same — fact  that  information  is  not  properly  verified  does  not 
affect  jurisdiction  of  court.  In  a  prosecution  in  the  county  court 
for  the  unlawful  selling  of  intoxicating  liquor,  the  fact  that  the 
information  is  verified  by  the  State's  attorney  on  information  and 
belief  does  not  affect  the  jurisdiction  of  the  court. 

8.  Same — right  to  have  information  properly  verified  may  be 
waived.  While  a  prosecution  upon  an  information  verified  by  the 
State's  attorney  on  information  and  belief  is  an  invasion  of  a  con- 
stitutional right,  the  right  to  have  the  information  properly  veri- 
fied is  one  which  may  be  waived  by  failure  to  insist  upon  the  right 
by  a  writ  of  error. 

« 

Original  petition  for  habeas  corpus. 

Erbstein  &  Selleck,  for  petitioner. 

Charles  W.  Hadley,  for  respondent.  • 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

A  writ  of  habeas  corpus  was  awarded  on  petition  of 
Max  Fensky,  who  prayed  to  be  relieved  from  imprison- 
ment by  George  F.  Leinecke,  sheriff  of  DuPage  county,  on 
the  grounds  that  the  county  court  of  that  county  in  which 
he  was  convicted  for  selling  intoxicating  liquor  without  a 
license  lost  jurisdiction  over  him  by  delay  in  the  execu- 
tion of  the  sentence;  that  the  judgment  and  process  were 
amended  after  his  imprisonment  began,  and  that  the  infor- 
mation upon  which  he  was  convicted  was  verified  by  the 
State's  attorney  on  information  and  belief.  The  cause  was 
submitted  for  decision  upon  the  petition,  the  return  of  the 
respondent  and  tlie  record. 

The  relator,  Max  Fensky,  was  found  guilty  in  the  county 
court  of  DuPage  county,  as  charged  in  an  information  con- 
taining twelve  counts,  for  selling  intoxicating  liquor  in  less 

200  —  36 


562  The  People  v.  Leinecke.  [JJO  DL 

quantities  than  one  gallon  without  having  a  legal  license. 
This  was  at  the  June  term,  1918,  of  the  court,  and  on  Sep- 
tember 23,  19 1 8,  a  day  of  that  term,  he  was  sentenced  to 
pay  a  fine  of  $100  and  costs  on  each  of  the  first  five  counts 
and  as  to  the  remaining  seven  counts  judgment  was  re- 
served to  a  future  date.  On  November  27,  19 18,  being 
still  of  the  June  term,  a  mittimus  was  issued  directing  the 
respondent  forthwith  to  take  the  body  of  the  relator  and 
him  safely  keep  until  he  should  pay  a  fine  of  $500  and 
costs.  Upon  receipt  of  the  writ  the  respondent  made  ef- 
forts to  serve  the  same,  and  continued  such  efforts  with- 
out success  until  February  28,  1919,  when  he  took  the  re- 
lator into  custody  under  the  writ.  The  mittimus  did  not 
accord  with  the  judgment  but  recited  a  judgment  for  a  fine 
of  $500  and  costs,  and  commanded  the  respondent  to  keep 
the  relator  until  he  paid  the  said  sum  of  $500  and  $146.65 
costs.  At  the  J?inuary  term,  1919,  on  March  14,  after  the 
arrest  of  the  relator,  the  judgment  as  entered  by  the  clerk 
was  amended,  so  that  instead  of  reading  that  the  relator 
was  adjudged  to  pay  a  fine  of  $100  on  each  of  the  first  five 
counts  of  the  information,  and  costs,  the  judgment  was  ex- 
panded so  as  to  make  a  separate  recital  as  to  each  of  the 
first  five  counts,  but  the  judgment  was  not  changed  or  al- 
tered, in  legal  effect,  in  any  way.  An  amended  mittimus 
was  issued  in  accordance  with  the  judgment  as  amended, 
and  the  respondent  claimed  to  hold  the  relator  in  custody 
by  virtue  of  the  amended  mittimus. 

The  effective  administration  of  the  criminal  law  requires 
that  one  who  pleads  guilty  or  is  convicted  of  a  violation 
of  the  law  shall  be  promptly  and  certainly  punished,  and 
no  court  has  authority  to  suspend  sentence  indefinitely  in 
such  a  case.  It  is  the  duty  of  the  court  to  pronounce 
judgment  at  the  term  at  which  the  conviction  is  had,  unless 
upon  a  motion  for  a  new  trial,  in  arrest  of  judgment  or 

m 

for  other  cause  the  case  is  continued  for  further  adjudica- 
tion, and  the  defendant,  by  recognizance  or  being  held  in 
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custody,  is  still  required  to  answer  the  charge.  If  sentence 
is  indefinitely  suspended  the  court  loses  jurisdiction  and  a 
judgment  subsequently  entered  is  void.  {People  v.  Allen, 
155  111.  "61;  People  V.  Barrett,  202  id.  287.)  The  court, 
by  reserving  judgment  for  an  indefinite  period  as  to  the 
seven  counts,  lost  jurisdiction  as  to  them,  but  the  mittimus 
was  issued  upon  the  judgment  properly  entered  as  to  the 
first  five  counts  and  the  court  did  not  lose  jurisdiction  by 
any  postponement  of  sentence. 

As  a  general  rule  a  court  retains  jurisdiction  over  a 
judgment  during  the  term  at  which  it  is  rendered  and  may 
for  proper  cause  vacate  the  judgment  during  the  term,  but 
in  a  criminal  cause  it  can  only  vacate  or  change  the  judg- 
ment while  it  remains  unexecuted  and  is  without  jurisdic- 
tion to  vacate  or  change  the  judgment  after  the  prisoner^ 
has  begun  serving  his  sentence.  (People  v.  Turney,  273 
111.  546;  People  V.  Whitynan,  277  id.  408.)  The  relator 
was  serving  his  sentence  at  the  time  of  the  amendment  of 
the  judgment  and  mittimus,  and  the  amendment  was  after 
the  term  at  which  he  was  convicted.  There  was,  however, 
no  change  in  the  judgment,  and  the  amendment  consisted 
merely  in  amplifying  the  language  of  a  judgment  that  was 
not  void  or  entered  without  jurisdiction.  The  record  of 
such  a  judgment  may  be  amended  after  the  term  at  which 
it  is  made,  by  an  order  of  the  court  entered  nunc  pro  tunc, 
when  by  reason  of  clerical  misprision  it  does  not  speak  the 
truth,  provided  there  is  sufficient  basis  in  official  or  quasi 
official  records  to  authorize  the  amendment.  There  must  be 
some  note  or  memorandum  or  memorial  paper  remaining  in 
the  files  or  upon  the  records  of  the  court  on  which  to  base 
the  amendment,  and  it  cannot  rest  in  the  recollection  of 
the  judge  or  other  persons  or  be  based  upon  ex  parte  affi- 
davits or  testimony  after  the  event  has  transpired.  (Dough- 
erty V.  People,  118  111.  160;  Hubbard  v.  People,  197  id. 
15.)  The  record  in  this  case  recites  that  there  were  suffi- 
cient memoranda  of  the  court  and  the  clerk  in  the  files  and 
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records  of  the  cause  to  amend  the  judgment,  if  it  could 
properly  be  termed  an  amendment.  In  the  absence  of  a 
bill  of  exceptions  showing  what  was  before  the  court,  the 
recital  of  the  record  must  be  taken  as  true  and  the  amend- 
ment properly  made.  As  there  was  no  change  in  the  judg- 
ment by  the  amendment,  the  fact  that  the  relator  had  be- 
gun serving  his  sentence  did  not  affect  the  jurisdiction  of 
the  court. 

The  law  demands  that  a  judgment  in  a  criminal  cause 
shall  be  carried  out  promptly,  and  even  where  the  judgment 
is  valid  there  may  be  circumstances  under  which  a  court 
will  lose  jurisdiction  to  collect  a  fine  by  imprisonment. 
That  was  the  case  in  People  v.  Shattuck,  274  111.  491, 
where  Shattuck,  on  November  16,  1909,  pleaded  guilty  to 
fifteen  counts  charging  him  with  selling  intoxicating  liquor 
in  anti-saloon  territory.  Judgment  was  entered  and  he  made 
a  motion  to  vacate  the  order  of  imprisonment.  From  that 
time  he  was  allowed  to  go  at  liberty  for  a  period  of  over 
six  years  while  no  steps  were  taken  to  carry  out  the  judg- 
ment, and  it  was  held  that  a  defendant  in  a  criminal  case 
cannot  be  subject  to  the  mere  caprice  of  a  judge,  which 
would  indirectly  confer  upon  tlie  judge  powers  which  he 
does  not  possess.  There  was  no  unreasonable  delay  in  this 
case  which  could  operate  in  any  manner  to  the  prejudice 
of  the  relator.  The  order  of  imprisonment  to  collect  the 
fines  and  costs  was  merely  an  incident  to  a  valid  judg- 
ment for  the  fines  and  the  means  to  enforce  their  collec- 
tion, (Bx  parte  Bollig,  31  111.  88,)  and  the  ptittimus  was 
issued  during  the  same  term  at  which  the  conviction  took 
place  and  was  not  void. 

The  fact  that  the  information  was  verified  by  the  State's 
attorney  on  information  and  belief  would  not,  in  any  event, 
affect  the  jurisdiction  of  the  court.  A  prosecution  upon 
such  an  information  is  an  invasion  of  a  constitutional  right, 
(People  v.  Clark,  280  111.  160;  People  v.  Honaker,  281  id. 
29s;)    and  a  denial  of  the  constitutional  right  would  b« 
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error  for  which  the  judgment  would  be  reversed  on  a  writ 
of  error.  It  was  a  right  which  could  be  waived,  (People 
V.  Powers,  283  III.  438;  People  v.  Reed,  287  id.  606;) 
and  it  was  waived  by  the  relator,  who  failed  to  insist  upon 
his  right. 

'  The  court  having  jurisdiction  to  pronounce  the  judg- 
ment and  there  being  no  subsequent  loss  of  jurisdiction  by 
any  action  of  the  court  or  failure  to  act,  the  relator  is  re- 
manded to  the  custody  of  the  respondent. 

Relator  remanded. 


(No.  12811. — ^Judgment  affirmed.) 

Thomas  H.  Stevenson,  Appellee,  vs.  Sherburne  M. 

Earung  et  al.  Appellants. 

Opinion  filed  December  17,  ipip- 

1.  Appeals  and  errors — what  is  the  ultimate  fact  which  Appel- 
late Court  must  find  under  section  120  of  Practice  act.  Under  sec- 
tion 120  of  the  Practice  act  the  duty  of  the  Appellate  Court  to  make 
a  findinj^f  of  facts  in  its  judgment  implies  the  drawing  of  a  conclu- 
sion of  fact  from  all  the  evidentiary  facts  bearing  on  the  issue,  and 
the  conclusion  so  drawn  is  the  ultimate  fact  or  facts  upon  which 
the  case  depends  and  which  it  is  the  duty  of  the  Appellate  Court 
to  find  if  it  reverses  without  remanding. 

2.  Same — when  finding  by  the  Appellate  Court  is  conclusive. 
Where  the  only  issue  tried  in  an  action  of  assumpsit  is  on  a  plea 
of  payment,  a  finding  by  the  Appellate  Court,  on  reversing  a  judg- 
ment in  favor  of  the  defendants,  that  the  checks  sent  by  the  de- 
fendants to  the  plaintiff  were  not  accepted  by  the  plaintiff  as  pay- 
ment of  the  indebtedness  sued  on  is  a  finding  of  the  ultimate  fact 
in  issue  and  is  conclusive. 

3.  Same — finding  by  Appellate  Court  on  mixed  questions  of  law 
and  fact  is  binding.  In  an  action  at  law  a  finding  by  the  Appel- 
late Court  on  mixed  questions  of  law  and*  fact  is  binding  on  the 
Supreme  Court. 

Appeal  from  the  First  Branch  Appellate  Court  for  the 
First  District; — heard  in  that  court  on  appeal  from  the 
Superior  Court  of  Cook  county;  the  Hon.  Samuel  C. 
Stough,  Judge,  presiding. 
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John  L.  Hopkins,  and  Donald  J.  DeWolfe,  (Wii.- 
LARD  C.  McNiTT,  of  counsel,)  for  appellants. 

Frederick  Z.  Marx,  (Thomas  H.  Stevenson,  pro  se, 
of  counsel,)  for  appellee. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  court : 

Thomas  H.  Stevenson,  appellee,  brought  an  action  in 
assumpsit  on  the  common  counts  against  the  appellants  to 
recover  the  sum  of  $1750,  which  appellee  had  paid  on  or 
about  ^pril  5,  1914,  to  appellants  upon  a  certain  subscrip- 
tion contract  for  railroad  bonds.  There  appears  to  be  no 
dispute  as  to  the  contract  existing  between  the  parties  in 
this  case,  and  it  is  agreed  that  by  reason  of  the  eventual 
refusal  on  the  part  of  the  railroad  company  to  issue  the 
bonds  concerning  which  the  appellee  and  appellants*  had  en- 
tered into  said  contract  the  bonds  were  not  and  could  not 
be  furnished,  and  that  appellants  on  June  i,  1914,  informed 
appellee  by  letter  of  the  refusal  of  the  railroad  company 
to  issue  the  bonds  in  question  and  returned  to  him  two 
checks, — one  covering  the  sum  of  $1750  paid  by  appellee, 
and  another  for  the  sum  of  $10.94  as  interest  on  said  pay- 
ment at  the  rate  of  five  per  cent  per  annum,  as  appellants 
had  by  said  subscription  contract  agreed  to  pay.  It  also 
appears,  without  dispute,  that  these  checks  were  sent  to  the 
address  given  by  appellee  in  the  subscription  contract,  but 
that  by  reason  of  illness  of  appellee  he  was  absent  from  his 
office  between  May  28,  19 14,  and  July  2,  19 14,  and  that 
the  LaSalle  Street  Trust  and  Savings  Bank,  upon  which  the 
checks  were  drawn,  went  into  the  hands  of  a  receiver  on 
or  about  June  12,  1914,  so  that  when  appellee,  upon  return 
to  his  office,  secured  the  checks  and  sought  to  deposit  them 
at  his  own  bank,  he  was  informed  that  payment  on  them 
would  not  be  made  as  the  bank  on  which  they  were  drawn 
was  then  in  the  hands  of  a  receiver.  To  the  suit  filed  by 
the  appellee  herein,  appellants  filed  a  plea  of  non-assumpsit 
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and  an  additional  plea  setting  up  payment.  The  case  was 
tried  in  the  superior  court  of  Gook  county  without  a  jury. 
The  appellee  there  submitted  certain  propositions  of  law, 
some  of  which  were  marked  "held"  and  others  "refused." 
The  superior  court  found  the  issues  for  the  defendants,  the 
appellants  herein,  and  entered  judgment  therein  for  costs. 
From  this  judgment  the  appellee  here  prosecuted  an  appeal 
to  the  Appellate  Court,  which  reversed  the  judgment  of 
the  trial  court  and  rendered  judgment  against  the  appellants 
here  in  the  sum  of  $2185,  hcing  the  principal  amount  paid 
on  the  subscription  and  interest  from  the  date  of  payment. 
The  Appellate  Court,  in  addition,  made  a  finding  of  facts 
in  the  following  language :  "We  find  that  the  checks  dated 
June  I,  1914,  sent  by  appellees,  Sherburne  M.  Earling  and 
Harold  S.  Cook,  to  appellant,  Thomas  H.  Stevenson,  were 
not  accepted  by  him  as  payTnent  of  the  indebtedness  sued 
on  and  did  not  constitute  payment  thereof  in  whole  or  in 
part,  and  that  there  is  now  due  from  appellees  to  appellant 
the  sum  of  $2185."  The  Appellate  Court  also  granted  a 
certificate  of  importance  in  this  case. 

It  is  contended  by  the  appellants  that  the  purported  find- 
ing of  facts  entered  by  the  Appellate  Court  is  erroneous 
and  ineflfectual  and  is  not  a  finding  regarding  the  ultimate 
facts  involved  in  the  case  but  consists  only  of  the  Appel- 
late Court's  construction  of  the  law,  and  that  therefore  this 
court  is  not  bound  by  such  purported  finding  of  facts. 

It  is  provided  by  section  120  of  the  Practice  act  that 
when  the  Appellate  Court  reverses,  without  remanding,  a 
cause  as  the  result  wholly  or  in  part  of  a  finding  of  the 
facts  concerning  matters  in  controversy  different  from  the 
finding  of  the  court  from  which  said  cause  was  brought,  it 
becomes  the  duty  of  the  Appellate  Court  to  recite  in  its 
final  order  or  judgment  the  facts  as  found.  This  duty  on 
the  part  of  the  Appellate  Court  implies  the  drawing  of  the 
conclusion  from  all  the  evidentiary  facts  bearing  on  the 
issue,  and  the  conclusion  so  drawn  is  the  ultimate  fact  or 
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facts  upon  which  the  case  depends  and  which  it  is  the  duty 
of  the  Appellate  Court  to  find.  (Stone  &  Co.  v.  Ferry, 
239  111.  606;  Sparta  Gas  Co,  v.  Illinois  Southern  Railway 
Co.  247  id.  346.)  If  there  is  a  finding  of  tjie  ultimate 
facts,  the  fact  that  the  finding  of  facts  may  also  include 
a  recital  of  evidentiary  facts  does  not  make  it  any  less  a 
finding  of  ultimate  facts,  as  required  by  the  statute.  The 
finding  of  the  Appellate  Court  in  the  instant  case  that  the 
checks  in  question  were  not  accepted  by  the  appellee  as  pay- 
ment of  the  indebtedness  sued  on  was  a  finding  of  the  ulti- 
mate fact. 

An  examination  of  the  record  in  this  case  discloses  that 
although  the  plea  of  non-assumpsit  was  filed  no  attempt  was 
made  to  establish  that  defense.  The  plea  of  payment  was 
also  filed  and  it  was  upon  that  issue  that  the  case  was  tried. 
There  is  substantially  no  dispute  as  to  the  existence  of 
the  indebtedness,  as  is  shown  by  the  fact  that  appellants 
sent  the  checks  in  question  to  appellee.  As  payment  was 
the  issue  made  in  the  case,  and  as  the  only  payment  alleged 
in  the  pleadings  and  sought  to  be  established  by  the  proofs 
was  payment  by  the  checks  in  question,  the  finding  of  the 
Appellate  Court  that  there  was  no  payment  was  a  finding 
of  the  ultimate  fact  in  the  case. 

The  finding  of  an  ultimate  fact  is  a  conclusion  of  fact 
drawn  from  evidentiary  facts,  and  the  application  of  legal 
principles  may  be  required  to  reach  such  conclusion,  thereby 
making  the  question  a  mixed  one  of  law  and  fact.  Findings 
by  the  Appellate  Court  on  mixed  questions  of  law  and  fact 
are  binding  on  this  court.  Roeinheld  v.  City  of  Chicago, 
231  111.  467 ;  McGovney  v.  Melrose  Park,  241  id.  142 ;  Cobe 
V.  Bartlett,  270  id.  61. 

The  finding  of  facts  in  this  case  is  conclusive,  and  the 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(No.  12831. — Reversed  and  remanded.) 
Edward  E.  McMorran  &  Co.,  Plaintiff  in  Error,  vs.  The 
Industrial  Commission  et  al, — (Alfred  A.  Habel, 
Defendant  in  Error.) 

Opinion  filed  December  17,  ipip. 

Workmen's  compensation — when  loss  of  tip  of  finger  is  not 
loss  of  first  phalange.  Loss  of  the  tip  of  a  finger,  which  takes  only 
one-sixteenth  of  an  inch  off  the  end  of  the  bone,. is  not  a  loss  of 
the  first  phalange,  such  as  will  justify  an  award  for  permanent  par- 
tial disability,  where  the  injury  does  not  interfere  with  the  use  of 
the  distal  joint  or  the  entire  finger  and  the  tip  of  the  finger  is  still 
sensitive  to  cold  and  heat. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Gallagher,  Kohlsaat  &  Rinaker,  for  plaintiff  in 
error. 

Mr.  Justice  Stone  delivered  the  opinion  of  the  court: 

This  cause  is  brought  to  this  court  on  writ  of  error  to 
the  circuit  court  of  Cook  county  to  review  a  judgment  of 
that  court  affirming  the  award  of  the  Industrial  Commission. 

At  the  time  of  the  accident  in  question  the  plaintiff  in 
error  and  defendant  in  error,  Alfred  A.  Habel,  were  work- 
ing under  and  subject  to  the  provisions  of  the  Workmen's 
Compensation  act.  The  accident  arose  out  of  and  in  the 
course  of  the  employment.  The  award  was  for  six  dollars 
for  a  period  of  6j4  weeks  for  total  temporary  incapacity 
for  work,  and  a  further  award  of  six  dollars  per  week  for 
a  period  ol  lyyi  weeks,  as  provided  by  paragraph  {e)  of 
section  8  of  the  Workmen's  Compensation  act  of  191 7,  for 
the  reason  that  the  injury  sustained  caused  the  loss  of  the 
first  phalange  of  the  index  finger  of  the  right  hand.  The 
only  issue  in  this  court  is  to  that  part  of  the  aWard  which 
relates  to  the  loss  of  the  first  phalange  of  the  index  finger. 
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On  August  3,  19 1 7,  the  defendant  in  error,  while  work- 
ing for  the  plaintiff  in  error  and  engaged  in  operating  a 
punch  press,  injured  the  tip  of  the  first  finger  of  his  right 
hand.  The  medical  testimony  shows  from  an  examination 
of  the  finger  and  from  X-ray  photographs  that  about  one- 
sixteenth  of  an  inch  of  the  phalange  bone  of  said  finger  is 
missing;  that  the  bone  is  more  callous  than  usual;  that 
the  injury  did  not  interfere  with  the  use  of  the  distal  joint, 
which  still  remains  serviceable;  that  the  tip  of  the  finger 
would  continue  to  be  susceptible  to  cold  and  heat;  that 
there  remained  enough  of  the  bone  to  give  Habel  the  use 
of  the  finger. 

It  is  contended  by  the  plaintiff  in  error  that  there  is  no 
evidence  upon  which  the  arbitrator  and  the  Industrial  Com- 
mission can  base  an  award  for  the  loss  of  the  first  jrfialange 
of  the  finger.  The  question  whether  the  loss  of  any  por- 
tion of  the  first  phalange  of  the  finger  is  to  be  considered 
as  the  loss  of  the  first  phalange  and  award  made  therefor 
under  paragraph  (e)  of  section  8  of  the  Workmen's  Com- 
pensation act,  or  whether  such  disability  is  to  be  considered 
a  temporary  disability,  Has  not  heretofore  been  passed  upon 
by  this  court.  Clause  6  of  paragraph  (e)  of  section  8 
of  the  Workmen's  Compensation  act  provides  as  follows: 
"The  loss  of  the  first  phalange  of  the  thumb,  or  of  any 
finger,  shall  be  considered  to  be  equal  to  the  loss  of  one- 
half  of  such  thumb,  or  finger,  and  compensation  shall  be 
one-half  the  amounts  above  specified."  The  "amounts  above 
specified"  are  set  forth  in  clause  2  of  paragraph  (e)  of 
said  section  8,  as  follows :  "For  the  loss  of  a  first  finger, 
commonly  called  the  index  finger,  or  the  permanent  and 
complete  loss  of  its  use,  fifty  percentum  of  the  average 
weekly  wage  during  thirty-five  weeks." 

Defendant  in  error  has  filed  no  brief  or  argument  in  this 
case,  and  we  are  therefore  not  apprised  of  his  position  in 
the  matter.  We  find,  however,  upon  examination  of  the 
abstract,  that  the  judge  of  the  circuit  court  of  Cook  county 
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who  passed  upon  the  petition  for  a  writ  of  certiorari  indi- 
cated that  he  based  his  decision  on  the  case  of  In  re  Petri, 
215  N.  Y.  335.  In  the  Petri  case  it  was  held,  in  construing 
a  provision  similar  to  that  of  this  State  above  quoted,  that 
the  applicant  should  recover  for  the  loss  of  the  entire  first 
phalange,  where,  as  in  that  case,  the  applicant  had  lost  more 
than  one-third  of  the  distal  phalange  of  a  finger.  The  court 
in  the  Petri  case  says :  "We  think  we  should  hold  that  the 
provisions  of  the  statute  become  operative  and  applicable 
when  it  appears  that  substantially  all  of  the  portion  of  the 
finger  so  designated  was  lost."  This,  we  believe,  is  a  rea- 
sonable construction  of  such  provision.  The  facts  in  this 
case,  however,  are  not  on  all- fours  with  the  Petri  case.  The 
evidence  shows,  without  contradiction,  that  the  applicant 
lost  but  one-sixteenth  of  an  inch  oflF  the  first  phalange  of 
the  index  finger;  that  the  injury  did  not  interfere  at  all 
with  the  use  of  the  distal  joint ;  that  the  tip  of  the  finger, 
while  susceptible  to  cold  and  heat,  did  not  in  any  way  inter- 
fere with  the  use  of  the  entire  finger. 

While  we  are  of  the  opinion  that  a  liberal  interpretation 
should  be  given  to  this  class  of  cases,  yet  such  interpretation 
should  not  go  to  the  extent  of  becoming  absurd.  It  cannot 
be  reasonably  said  that  the  loss  of  one-sixteenth  of  an  inch 
of  the  first  joint  of  a  finger  is  the  loss  of  the  first  phalange 
or  that  the  legislature  so  intended.  There  is,  therefore,  a 
distinction  to  be  drawn  between  this  case,  where  but  a  small 
tip  of  the  bone  was  taken  without  the  destruction  of  the  use 
of  the  first  joint  of  the  finger,  and  the  Petri  case,  where 
a  substantial  portion  of  the  first  phalange  was  amputated. 
That  distinction  is  also  borne  in  mind  in  the  case  of  Ide 
V.  Paul  &  Timmins,  179  N.  Y.  App.  Div.  567,  where  a 
workman  sustained  the  loss  of  one-fourth  of  an  inch  of 
the  bone  of  the  index  finger  and  one-eighth  of  an  inch  of 
the  bone  of  a  second  finger,  and  an  award  had  been  made 
by  the  Industrial  Commission  based  on  a  permanent  partial 
disability.    This  award  was  set  aside  by  the  decision  of  the 
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Supreme  Court  of  New  York  on  the  ground  that  the  award 
for  the  loss  of  the  first  phalange  was  not  justified  and  that 
the  award  should  have  been  for  temporary  disability,  only. 
The  court  there  distinguishes  that  case  from  the  Petri  case. 
In  the  case  of  Geiger  v.  Gotham  Can  Co.  163  N.  Y.  Supp. 
678,  it  was  held  that  the  loss  of  one-eighth  of  an  inch  of 
the  bone  of  the  first  phalange  of  the  second  finger  did  not 
constitute  loss  of  the  phalange  within  the  meaning  of  the 
Workmen's  Compensation  act.  So  in  the  case  of  Thomson 
V.  Sherwood  Shoe  Co,  164  N.  Y.  Supp.  869,  where  a  work- 
man lost  approximately  one-fourth  of  an  inch  from  the  tip 
of  one  of  his  fingers.  In  the  case  of  Mockler  v.  Hawkes, 
158  N.  Y.  Supp.  759,  it  was  held  that  the  loss  of  the  tip  of 
a  finger,  which  loss  could  be  discovered  only  on  examination 
of  an  X-ray  photograph,  was  not  equivalent  to  the  loss  of 
the  first  phalange  within  the  meaning  of  the  Workmen's 
Compensation  act.  The  same  has  been  held  to  be  the  rule 
under  a  statute  similar  to  that  in  this  State,  in  the  case  of 
Packer  v.  Olds  Motor  Works,  195  Mich.  497,  where  it  was 
held  that  the  loss  of  a  part  of  the  first  phalange  of  the 
thumb  could  not  be  so  construed  as  to  provide  for  an  al- 
lowance of  compensation  for  the  loss  of  the  entire  first 
phalange  of  the  thumb. 

We  are  of  opinion  that  the  circuit  court  erred  in  quash- 
ing the  writ  of  certiorari  issued  in  this  cause,  and  that 
the  Industrial  Commission  erred  in  making  an  award  for 
17J4  weeks,  at  six  dollars  per  week,  for  permanent  partial 
disability,  as  provided  in  paragraph  {e)  of  section  8  of  the 
Workmen's  Compensation  act.  The  award  of  six  dollars 
a  week  for  a  period  of  6j4  weeks  for  total  temporary  in- 
capacity is  a  proper  award. 

The  judgment  of  the  circuit  court  will  therefore  be  re- 
versed and  the  cause  remanded  to  that  court,  with  direc- 
tions to  enter  a  finding  and  order  not  inconsistent  with  the 
views  herein  expressed. 

Reversed  and  remanded,  with  directions. 
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(No.  12808. — Reversed  and  remanded.) 

The  Ash-Madden-Rae  Company  et  cL  and  James  S. 
O'Brien  ei  aL  Plaintiffs  in  Error,  vs.  The  Interna- 
tional Ladies  Garment  Workers'  Union  et  aL — 
(Lizzie  WexleR,  Defendant  in  Error.) 

Opinion  filed  December  17,  ipip. 

This  case  is  controlled  by  the  decision  in  Ash-Madden-Rae  Co, 
y.  International  Ladies  Garment  Workers*  Union,  {ante,  p.  301.) 

Writ  of  Error  to  the  Appellate  Court  for  the  First 
District; — heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  county ;  tlie  Hon.  Jesse  A.  Baldwin,  Judge, 
presiding. 

Rosenthal,  Hamill  &  Wormser,  and  Lewis  F.  Ja- 
coBsoN,  (Charles  H.  Hamill,  and  Leo  F.  Wormser,  of 
counsel,)  for  plaintiffs  in  error. 

.   Darrow,  Sissman  &  PoPHAM,  (VicTOR  S.  Yarros,  of 
counsel,)  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

Lizzie  Wexler,  defendant  in  error  here,  is  one  of  the 
parties  charged  with  contempt  for  violating  injunctions  re- 
ferred to  in  Ashr-Madden-Rae  Co,  v.  International  Ladies 
Garment  Workers'  Union  {ante,  p.  301,)  in  which  Sol  Seid- 
man  was  defendant  in  error.  She  was  one  of  the  striking 
workers  and  was  active  in  the  strike.  She  was  referred  to 
as  the  lieutenant  of  Seidman,  the  vice-presidoit  of  the  in- 
ternational union,  and  was  charged  with  violating  the  in- 
junctions referred  to  in  the  above  mentioned  case.  Upon 
a  hearing  of  the  charge  before  the  chancellor  she  was  ad- 
judged guilty  of  contempt  and  was  sentenced  to  thirty  days 
in  jail.  On  appeal  by  her  to  the  Appellate  Court  for  the 
First  District  that  court  reversed  the  judgment  without  re- 
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manding  the  case,  and  the  case  comes  to  this  court  on  a 
petition  for  writ  of  certiorari. 

The  evidence  supported  the  charge  that  the  defendant  in 
error  violated  the  injunctions,  and  the  Appellate  Court,  re- 
ferring to  her  conduct  as  shown  by  the  proof,  said  "such 
conduct  was  beyond  any  doubt  in  violation  of  the  terms  of 
the  injunction"  but  expressed  the  belief  that  she  thought  it 
would  be  lawful  for  the  strikers  to  do  as  she  directed  and 
advised.  For  that  reason  the  Appellate  Court  said  in  its 
opinion  a  fine  might  have  been  justified  but  it  could  not 
agree  with  the  chancellor  that  she  deserved  the  penalty  of 
imprisonment,  and  that  court  reversed  the  judgment  with- 
out remanding  the  case.  What  we  have  said  in  the  Seid- 
man  case  applies  to  and  must  govern  our  action  in  this  case. 

The  judgment  of  the  Appellate  Court  is  reversed  for 
the  same  reasons  and  the  case  remanded  to  the  Appellate 
Court  with  the  same  directions  as  in  the  Seidman  case. 

Reversed  and  revianded,  with  directions. 


(No.  13003. — ^Judgment  affirmed.) 

Th^  State  Public  Utilities  Commission,  Appellant,  vs. 
The  Bartonville  Bus  Line,  Appellee. 

Opinion  filed  December  ly,  1919* 

1.  Public  utilities — what  is  included  within  term  "public  util- 
ity." The  term  "public  utility"  includes  every  corporation  which 
owns,  controls,  operates  or  manages  within  the  State,  directly  or 
indirectly  for  public  use,  any  plant,  equipment  or  property  used  or 
to  be  used  for  or  in  connection  with  the  transportation  of  persons 
between  points  within  the  State. 

2.  Same — commission  cannot  arbitrarily  deny  a  certificate  to 
motor  bus  line.  A  petition  by  a  motor  bus  company  for  a  certificate 
of  convenience  and  necessity  must  be  considered  on  its  merits,  and 
if  the  evidence  of  convenience  and  necessity  supports  the  petition 
the  commission  cannot  arbitrarily  deny  the  certificate  because  a 
portion  of  the  proposed  route  is  a  highway  outside  the  corporate 
limits  of  a  city  or  village. 


Dcti'lO.]         Public  Utilities  Com.  v.  Bus  Line.        575 

3.  Same — Public  Utilities  Commission  has  no  arbitrary  powers. 
The  Public  Utilities  Commission  cannot  determine  the  public  pol- 
icy of  the  State  and  is  given  no  arbitrary  powers  by  statute,  but 
its  orders  and  decisions  are  subject  to  review  and  must  be  reason- 
able and  lawful. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding. 

Edward  J.  Brundage,  Attorney  General,  Albert  D. 
RoDENBERG,  William  E.  Trautmann,  Matthew  Mills, 
and  Morton  T.  Culver,  for  appellant. 

TiCHENOR,  Todd,  Wilson  &  Barnett,  for  appellee. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Sangamon  county  setting  aside  a  decision  of  the  Public 
Utilities  Commission. 

Appellee,  the  Bartonville  Bus  Line,  filed  its  application 
with  the  Public  Utilities  Commission  for  a  certificate  of  con- 
venience and  necessity.  It  sought  to  operate  a  motor  bus 
line  upon  and  along  certain  public  streets  and  highways  be- 
tween a  point  in  the  village  of  Bartonville  and  a  point  in 
the  city  of  Peoria.  The  commission  refused  the  certificate 
on  the  ground  that  the  granting  of  the  certificate  carried 
with  it  a  certain  implied  right  of  monopoly,  and  that  the 
character  and  features  of  the  business  of  appellee  are  such 
that  to  grant  it  the  certificate  would  be,  in  effect,  authoriz- 
ing a  monopoly  where  the  plant  used  was  largely  the  prop- 
erty of  the  public  itself.  This  decision  of  the  commission  is 
based  upon  its  conclusion  that  no  certificate  of  convenience 
and  necessity  ought  to  be  granted  to  a  public  utility  where 
it  is  proposed  to  operate  motor  vehicles  over  the  public 
highways  of  the  State  outside  the  corporate  limits  of  a  city 
or  village. 

The  term  "public  utility"  means  and  includes  every  cor- 
poration that  now  or  hereafter  may  own,  control,  operate 
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or  manage  within  the  State,  directly  or  indirectly  for  pub- 
lic use,  any  plant,  equipment  or  property  used  or  to  be 
used  for  or  in  connection  with  the  transportation  of  per- 
sons between  points  within  this  State.  ( Public  Utilities  act, 
sec.  ID.)  No  public  utility  can  now  begin  business  in  this 
State  until  it  has  obtained  a  certificate  from  the  Public  Utili- 
ties Commission  that  public  convenience  and  necessity  re- 
quire the  transaction  of  such  business.  (Public  Utilities  act, 
sec.  55.)  When  a  public  utility  files  with  the  commission 
a  petition  for  such  a  certificate  it  is  the  plain  duty  of  the 
commission  to  consider  the  petition  on  its  merits,  and  if 
said  petition  is  so  supported  by  evidence  as  to  enable  the 
commission  to  find  that  the  operation  proposed  will  serve 
the  public  convenience  and  is  necessary  thereto,  there  is 
nothing  the  commission  may  lawfully  do  but  grant  the  cer- 
tificate. There  is  nothing  in  the  act  which  authorizes  the 
commission  to  arbitrarily  deny  the  certificate  because  a  por- 
tion of  the  route  over  which  the  utility  proposes  to  operate 
is  a  highway  outside  the  corporate  limits  of  a  city  or  vil- 
lage. If  that  is  to  be  the  public  policy  of  the  State  that  pol- 
icy must  be  declared  by  the  legislature.  The  Public  Utilities 
Commission  is  given  no  arbitrary  powers  by  statute,  and  its 
orders  and  decisions  are  subject  to  review  and  must  be  rea- 
sonable and  lawful.  Chicago  Bus  Co.  v.  Chicago  Stage  Co. 
287  111.  320;  Public  Utilities  Com,  v.  Chicago,  Milwaukee 
and  St>  Paid  Raikvay  Co.  287  id.  412. 

Judging  from  the  conclusion  reached  by  the  commission 
and  the  reasoning  used  by  it  in  reaching  the  conclusion,  we 
must  hold  that  its  decision  is  unreasonable  and  therefore 
unlawful. 

The  judgment  of  the  circuit  court  directing  that  the 
commission  consider  and  pass  upon  the  merits  of  the  ap- 
plication of  the  Bartonville  Bus  Line  for  a  certificate  of 
convenience  and  necessity  and  for  authority  to  issue  its 
capital  stock  is  therefore  affirmed-     y„^^,„^^  „^^^j. 
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(No.  12867. — Reversed  and  remanded.) 

John  A.  McGarry  et  al.  Plaintiffs  in  Error,  vs.  The  In- 
dustrial Commission  et  al. — ^Jas.  A.  Vail,  Defendant , 

in  Error.)     ^  .  .      ^,  ^  ^ 

Opinion  filed  December  17,  ipip- 

1.  Workmen's  compensation — decision  of  commission  should 
be  according  to  preponderance  of  evidence.  The  Industrial  Com- 
mission should  render  its  decision  in  accordance  with  the  prepon- 
derance of  all  the  evidence  given  on  the  hearing  and  not  make  an 
award  merely  because  there  is  some  evidence  which  tends  to  sustain 
it  nor  speculate  upon  a  state  of  facts  which  does  not  reasonably 
appear  from  the  evidence  to  exist,  but  if  there  is  any  competent 
evidence  to  justify  the  award  the  Supreme  Court  cannot  set  it 
aside  as  unsupported  by  the  evidence. 

2.  Same — circuit  court  has  no  power  to  direct  payment  of  the 
award  and  order  execution.  If  the  circuit  court,  in  reviewing  an 
award  of  the  Industrial  Commission,  is  of  opinion  the  award  should 
be  sustained,  its  only  authority  is  to  confirm  the  award,  and  it  can 
not  direct  payment  of  the  award  and  order  an  execution. 

3.  Practice — plaintiff  in  error  should  file  brief  as  well  as  argu- 
ment. Under  the  rules  of  the  Supreme  Court  the  plaintiff  in  error 
should  file  a  brief  containing  points  and  authorities  relied  upon  for 
a  reversal  of  the  judgment  and  not  merely  an  argument,  and  under 
the  rules  the  judgment  may  be  affirmed  if  no  such  brief  is  filed. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

John  A.  Bloomingston,  for  plaintiffs  in  error. 

A.  B.  Manion,  and  Gideon  S.  Thompson,  for  defend- 
ant in  error. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the 
court : 

This  writ  of  error  is  brought  to  review  a  decree  of  the 
circuit  court  of  Cook  county  confirming  a  decision  of  the 
Industrial  Commission  awarding  defendant  in  error  com- 
pensation for  a  period  of  416  weeks  and  thereafter  an  an- 
nual pension  for  life,  the  circuit  court  having  certified  that 
this  is  a  proper  case  to  be  considered  by  this  court. 

290—37 
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December  26,  191 6,  defendant  in  error  was  employed  as 
yardman  by  plaintiffs  in  error,  paving  contractors.  In  a 
building  on  their  premises  was  a  desk  phone.  Shortly  be- 
fore noon  this  telephone  rang,  and  defendant  in  error  ia 
answering  it  picked  up  the  phone  with  his  right  hand  and 
lifted  the  receiver  with  his  left.  He  received  a  shock  of 
sufficient  severity  to  make  it  difficult  for  him  to  release  him- 
self from  the  instrument.  It  was  raining  that  morning  and 
his  clothing  and  shoes  were  damp.  He  felt  the  shock  all 
over  his  body  but  mostly  on  his  right  side.  The  numbness 
continued  to  grow  worse  until  afternoon,  when  he  first  real- 
ized that  his  face  was  partially  paralyzed.  He  then  discov- 
ered that  he  could  not  use  his  lips  to  draw  his  pipe.  He 
went  home  about  four  o'clock  and  there  found  that  his  left 
eye  and  the  left  side  of  his  mouth  were  drawn  down.  The 
next  morning  he  could  not  close  his  eyes  and  had  pains  in 
his  back  and  head.  He  has  done  no  work  since  the  day  of 
the  accident.  Physicians  who  examined  him  testified  that 
he  was  suffering  from  arterio  sclerosis,  and  that  while  the 
shock  may  have  aggravated  this  condition,  the  real  cause  of 
his  flisability  is  the  disease. 

There  is  much  conflict  in  the  evidence  concerning  the 
cause  and  extent  of  Vail's  disability.  While  we  think  a 
clear  preponderance  of  the  evidence  shows  that  the  present 
condition  of  defendant  in  error  is  due  largely,  if  not  en- 
tirely, to  an  organic  disease,  caused,  in  part  at  least,  by  the 
habitual  use  of  intoxicating  liquors,  we  cannot  disturb  the 
holding  on  this  ground.  Defendant  in  error  is  only  fifty- 
four  years  old  but  it  is  said  he  appears  to  be  sixty-five.  It 
is  the  duty  of  the  Industrial  Commission  to  consider  all 
the  evidence  in  a  hearing  of  this  kind  and  to  render  its  de- 
cision in  accordance  with  the  preponderance  of  the  evidence. 
It  should  not  grant  an  award  merely  because  there  is  evi- 
dence in  the  record  which  tends  to  support  that  award,  nor 
should  it  speculate  upon  a  possible  state  of  facts  which  does 
not  reasonably  appear  to  exist  from  the  evidence.    We  have 
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said  with  tiresome  regularity  that  we  cannot  weigh  the  evi- 
dence but  must  confirm  the  decision  of  the  Industrial  Com- 
mission if  there  is  any  competent  evidence  in  the  record 
which  justifies  its  finding.  Western  Electric  Co,  v.  Indus- 
tried  Com,  285  111.  279 ;  Peoria  Terminal  Co.  v.  Industrial 
Board,  279  id.  352;  Big  Muddy  Coal  Co.  v.  Industrial 
Board,  id.  235. 

Plaintiflfs  in  error  have  filed  no  brief  in  this  cause.  They 
have  filed  a  printed  argument,  but  that  does  not  meet  the 
rule  requiring  a  printed  brief  of  the  points  and  authorities 
relied  upon  for  a  reversal  of  the  trial  court.  (Gillespie  v. 
Rout,  40  111.  58.)  Rule  15  requires  that  the  brief  of  plain- 
tiflf  in  error  shall  contain  the  points  made  and  authorities 
relied  upon  in  support  of  them,  and  rule  27  provides  that 
if  such  a  brief  is  not  filed  by  the  plaintiflF  in  error  within 
the  time  prescribed  the  judgment  of  the  court  below  will 
be  affirmed.  (Rules  of  Practice,  273  111.  11  ^et  seq.)  While 
we  must  hold  that  the  decree  of  the  circuit  court  was  right 
on  the  merits,  we  might  well  affirm  this  decision  for  fail- 
ure to  file  a  brief  for  plaintiffs  in  error. 

The  circuit  court  erred,  however,  in  entering  a  decree 
directing  the  payment  of  the  award  of  the  commission  and 
ordering  execution  thereon.  When  the  trial  court  consid- 
ers the  findings  and  award  of  the  Industrial  Commission 
to  be  correct,  its  only  authority  is  to  confirm  the  decision. 
Baum  V.  Industrial  Com.  288  111.  516;  Otis  Elevator  Co. 
V.  Industrial  Com.  id.  396. 

The  decree  is  therefore  reversed  and  the  cause  re- 
manded to  the  circuit  court  of  Cook  county,  with  directions 
to  enter  an  order  confirming  the  decision  of  the  Industrial 

Commission.      „  ,       ,  »  j      -w   ^-      ^' 

Reversed  and  reminded,  with  directions. 
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(No.  12980. — Reversed  and  remanded.) 

The  State  Public  Utilities  Commission  ex  reL  The 
CoUinsville  Pressed  Brick  Company,  Appellee,  vs.  The 
Pittsburgh,  Cincinnati,  Chicago  and  St.  Louis 
Railroad  Company,  Appellant. 

Opinion  filed  December  17,  ipip. 

1.  Public  utilities — allowing  rehearing  extends  time  for  tak- 
ing appeal.  Under  the  Public  Utilities  act  a  rehearing  may  be 
asked  for  within  the  thirty  days  allowed  by  the  act  for  an  appeal 
from  the  order  or  rule  complained  of,  and,  if  a  rehearing  is  al- 
lowed by  the  commission,  the  thirty  days'  limitation  for  an  appeal 
begins  to  run  when  the  final  order  on  rehearing  is  entered  and  not 
from  the  date  of  the  original  order. 

2.  Same — unrestricted  rehearing  re-opens  the  whole  case.  Upon 
the  granting  by  the  Public  Utilities  Commission  of  an  unrestricted 
rehearing  the  whole  case  is  re-opened  and  is  to  be  considered  as 
though  no  order  or  rule  had  been  entered,  and  on  subsequent  ap- 
peal after  the  commission  has  acted  on  the  rehearing  the  whole 
case  is  subject  to  review. 

3.  Same — when  commission  cannot  order  railroad  company  to 
issue  through  bill  of  lading.  Section  44  of  the  Public  Utilities  act 
does  not  authorize  the  commission,  independently  of  section  42  of 
the  act,  to  order  a  steam  railroad  company  to  issue  through  bills  of 
lading  on  freight  shipments  offered  to  it,  destined  for  points  on  an 
electric  railroad  with  which  the  steam  railroad  has  no  direct  physi- 
cal connection  except  over  the  tracks  of  a  terminal  railroad  com- 
pany, and  with  which  electric  line  the  steam  railroad  company  has 
no  agreement  for  through  rates  or  working  arrangements. 

Appeal  from  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  E.  S.  Smith,  Judge,  presiding. 

Allen,  Humphrey  &  Converse,  (D.  P.  Williams,  of 
counsel,)  for  appellant. 

Edward  J.  Brundage,  Attorney  General,  William  E. 
Trautman,  Albert  D.  Rodenberg,  and  Matthew  Mills, 
for  the  Utilities  Commission. 

George  M.  Gillespie,  for  the  CoUinsville  Pressed  Brick 
Company. 


Dec '».]   Utilities  Com.  v.  P. ,  C.  ,  C.  &  St.  L.  R.  R.  Co.    581 

Mr.  Justice.  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
of  Sangamon  county  affirming  an  order  and  decision  of  the 
State  Public  Utilities  Commission  with  reference  to  a  con- 
troversy between  the  CoUinsville  Pressed  Brick  Company 
and  the  appellant,  the  Pittsburgh,  Cincinnati,  Chicago  and 
St.  Louis  Railroad  Company. 

The  CoUinsville  Pressed  Brick  Company  (hereinafter 
referred  to  as  the  brick  company)  is  located  at  CoUinsville, 
Illinois,  on  the  line  of  said  railroad  company, — thereinafter 
referred  to  as  the  Pennsylvania.  The  Pennsylvania  is  a 
common  carrier  operating  a  steam  railroad  across  the  State 
of  Illinois,  passing  through  CoUinsville  to  East  St.  Louis, 
lUinois.  The  East  St.  Louis,  Columbia  and  Waterloo  Rail- 
way Company  (hereinafter  referred  to  as  the  electric  line) 
is  an  electric  railway  or  interurban  running  from  Waterloo, 
lUinois,  to  East  St.  Louis.  There  is  no  direct  physical  con- 
nection between  the  electric  line  and  the  Pennsylvania  at 
East  St.  Louis  other  than  by  the  switching  tracks  of  the 
Terminal  Railroad  Association.  It  is  not  shown  what 
length  of  track  of  that  association  must  be  traveled  over 
to  connect  the  electric  line  and  the  Pennsylvania,  but  both 
parties  agree  tRat  the  connection  must  be  over  the  switch 
tracks  of  the  Terminal  Railroad  Association.  On  June  7, 
191 7,  the  brick  company  called  on  the  Pennsylvania  for  a 
car  to  be  loaded  with  brick,  and  after  the  car  was  loaded 
tendered  it  to  the  Pennsylvania  and  demanded  that  said 
company  issue  a  standard  form  of  through  bUl  of  lading 
for  the  transportation  of  the  car  from  CoUinsville  to  the 
Gauen  Mercantile  and  Lumber  Company  at  Waterloo  7Aa 
the  electric  line.  The  agent  of  the  Pennsylvania  refused  to 
issue  the  bill  of  lading  as  requested.  After  a  somewhat 
lengthy  discussion  among  the  olficers  of  the  brick  com- 
pany, the  Pennsylvania  and  the  electric  line,  the  general 
freight  agent  of  the  Pennsylvania  informed  the  brick  com- 
pany that  the  Pennsylvania  had  no  physical  connection  with 
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the  electric  line  or  any  through  route,  rates  or  working  ar- 
rangements with  that  line,  and  suggested  that  if  the  brick 
company  wished  the  car  of  brick  to  go  to  Waterloo  by 
way  of  the  electric  line  the  brick  company  should  bill  the 
car  to  East  St.  Louis  and  there  have  it  transferred  to  the 
electric  line  and  re-billed  to  the  point  of  destination.  Dur- 
ing this  discussion  the  car  in  question  stood  loaded  with 
brick  upon  the  tracks  of  the  Pennsylvania  at  CoUinsville. 
After  the  car  had  stood  there  for  seven  days  the  brick 
company  .tendered  a  billing  to  the  Pennsylvania  to  East 
St.  Louis,  and  the  superintendent  of  the  electric  line  had 
the  car  transferred  at  East  St.  Louis  to  the  electric  line  and 
thence  shipped  to  Waterloo.  However,  before  the  Pennsyl- 
vania would  haul  the  car  to '  East  St.  Louis  it  required  the 
brick  company  to  pay  $20  demurrage  on  account  of  the 
seven  days'  time  during  which  the  car  had  stood  on  the 
track  at  CoUinsville,  and  also  required  the  brick  company 
to  pay  $8,  being  the  amount  of  the  prepaid  freight  from 
CoUinsville  to  East  St.  Louis.  It  is  conceded  by  all  parties 
that  the  amount  of  demurrage,  being  $2  a  day  for  five 
days  and  $5  a  day  for  two  days,  in  all  $20,  was  the  regular 
published  demurrage  tariff  on  the  lines  of  the  Pennsylvania 
as  filed  and  approved  by  the  Illinois  State  JPublic  Utilities 
Commission.  On  July  17  the  CoUinsville  Pressed  Brick 
Company  filed  the  petition  in  question  here,  praying  a  re- 
fund of  the  $20  collected  as  demurrage.  The  electric  line 
also  at  about  the  same  time  filed  its  petition  with  the  Pub- 
lic Utilities  Commission  claiming  that  the  Pennsylvania  was 
discriminating  against  it,  in  violation  of  section  44  of  the 
Public  Utilities  act.  On  the  hearing  before  the  Public  Utili- 
ties Commission  the  complaints  of  the  brick  company  and 
the  electric  line  were  consolidated  and  heard  at  the  same 
time.  On  March  19,  1918,  an  order  and  decision  were 
rendered  in  effect  granting  both  petitions,  and  on  June  5, 
19 18,  an  order  was  entered  in  the  proceedings  under  the 
petition  filed  by  the  brick  company,  requiring  the  Pennsyl- 
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vania  to  refund  the  $20  demurrage.  From  this  decision 
of  the  commission  an  appeal  was  taken  to  the  circuit  court 
of  Sangamon  county  and  the  judgment  of  the  commission 
was  affirmed.  From  the  judgment  and  decision  of  the  cir- 
cuit court  this  appeal  was  taken  to  this  court. 

At  the  last  term  of  this  court  a  motion  was  made  by 
appellee  to  dismiss  the  appeal  on  the  ground  that  the  ap- 
peal from  the  decision  of  the  Public  Utilities  Commission 
to  the  circuit  court  of  Sangamon  county  was  not  taken 
within  the  time  required  by  the  Public  Utilities  act.  That 
motion  was  taken  with  the  case  and  must  be  first  considered. 

The  original  order  entered  by  the  Public  Utilities  Com- 
mission which  is  sought  to  be  reviewed  herewas  entered  on 
June  5,  1918.  On  June  29,  1918,  the  appellant  filed  its  peti- 
tion with  the  commission  praying  for  a  rehearing  and  modi- 
fication of  said  order,  and  on  July  17,  1918,  the  commission 
granted  a  rehearing.  On  October  28,  19 18,  the  commission 
held  a  rehearing,  at  which  time  tlie  entire  record  upon  which 
the  order  of  June  5  was  based  was  before  it  and  was  re- 
considered. On  December  17,  19 18,  the  commission  en^ 
tered  its  supplemental  order  in  this  matter,  in  which  it  only 
modified  the  order  of  June  5  to  the  extent  of  correcting 
the  name  of  the  appellant,  the  Pittsburgh,  Cincinnati,  Chi- 
cago and  St.  Louis  Railroad  Company,  the  first  order  hav- 
ing used  the  word  "Railway"  instead  of  "Railroad."  On 
the  same  day  said  supplemental  order  was  entered  the  ap- 
pellant prayed  an  appeal  from  the  decision  of  the  commis- 
sion to  the  circuit  court  of  Sangamon  county,  and  the  com- 
mission certified  the  entire  record,  including  the  orders  of 
June  5  and  December  17,  19 18,  and  all  the  evidence  and 
proceedings  upon  which  the  two  orders  were  based.  When 
the  appeal  was  heard  before  said  circuit  court  no  motion 
was  made  to  dismiss  the  appeal,  and  the  court  considered 
the  entire  record  upon  its  merits.  Section  68  of  the  Pub- 
lic Utilities  act  provides:  "Within  thirty  days  after  the 
service  of  any  order  or  decision  of  the  commission  made 
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after  a  final  hearing,  or  within  thirty  days  after  a  hearing 
or  refusal  of  a  hearing  upon  any  rule,  regulation,  order  or 
decision  which  the  commission  is  authorized  to  issue  with- 
out a  hearing  and  has  so  issued,  any  person  or  corporation 
affected  by  such  rule,  regulation,  order  or  decision  may  ap- 
peal to  the  circuit  court  of  Sangamon  county,  for  the  pur- 
pose of  having  the  reasonableness  or  lawfulness  of  the  rule, 
regulation,  order  or  decision  inquired  into  and  determined." 
(Kurd's  Stat  191 7,  p.  2308.)  Section  67  of  said  act  au- 
thorizes the  commission  to  grant  a  rehearing  upon  the  ap- 
plication of  any  interested  party,  when  in  the  judgment  of 
the  commission  sufficient  reason  is  made  to  appear. 

Counsel  for*  appellee  in  one  place  in  their  brief  concede 
that  if  the  appeal  is  taken  within  thirty  days  after  the  en- 
try of  the  final  order  on  rehearing  such  appeal  is  lawful, 
but  they  seem  to  argue  that  the  original  and  final  order  here 
must  be  considered  the  order  of  June  5  and  not  the  order 
of  December  17,  19 18,  after  the  rehearing  had  been  allowed. 
We  cannot  so  hold.  Where  an  unrestricted  rehearing  is 
granted  the  whole  case  is  re-opened  and  comes  up  for  con- 
sideration as  though  no  judgment  had  ever  been  entered. 
(Colesar  v.  Star  Coal  Co,  255  111.  532.)  In  our  judgment 
a  fair  construction  of  the  Public  Utilities  act  is  that  the 
thirty  days'  limitation  for  appeal  applies  to  the  final  order 
after  the  rehearing  is  disposed  of,  if  a  rehearing  is  had. 
Manifestly,  there  was  no  final  order  in  this  case  until  De- 
cember 17,  1918,  and  the  appeal  was  prayed  within  thirty 
days  after  such  order  of  December  17  was  entered.  This 
being  so,  we  find  it  unnecessary  to  consider  or  decide  the 
question  suggested  by  counsel  for  appellee  that  counsel  for 
appellant  have  argued  that  the  petition  for  rehearing  may 
be  filed  any  length  of  time  after  the  order  is  entered.  A 
rehearing  can  be  asked  at  any  time  within  the  thirty  days 
allowed  by  the  statute  for  an  appeal,  and  if  the  rehearing 
is  granted  the  thirty  days'  limitation  for  appeal  begins  to 
run  when  the  final  order  is  entered  after  the  rehearing  and 
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not  at  the  date  of  the  original  order.  Whether  a  petition 
for  rehearing  can  be  filed  after  the  thirty  days  has  expired 
after  the  final  order  is  unnecessary  for  us  to  decide  on  this 
record  and  we  express  no  opinion  with  reference  to  the 
same.  The  motion  of  appellee  to  dismiss  the  appeal  on  the 
ground  urged  must  be  denied. 

The  facts  involved  in  the  merits  of  this  case  are  not 
complicated.  The  brick  company  loaded  a  car  with  brick 
at  Collinsville  and  then  demanded  that  the  Pennsylvania  ac- 
cept the  same  and  issue  a  through  bill  of  lading  to  Waterloo 
via  the  electric  line.  This  the  Pennsylvania  refused  to 
do  on  the  ground  that  it  did  not  physically  connect  with 
the  electric  line  and  had  no  through  route,  rate  or  working 
arrangements  with  the  electric  line.  The  Pennsylvania  was 
willing  to  bill  and  haul  the  car  over  its  line  to  its  terminus 
at  East  St.  Louis,  but  to  this  the  brick  company  and  the 
electric  line  would  not  agree.  For  seven  days  the  parties 
argued,  until  the  brick  company  did  bill  the  car  to  East 
St.  Louis.  Meanwhile  the  $20  demurrage  had  accrued  and 
the  Pennsylvania  collected  this  amount  before  it  moved  the 
car.  It  seems  to  be  conceded  that  if  the  Pennsylvania 
rightly  refused  to  issue  a  through  bill  of  lading  under  the 
circumstances  shown  on  this  record  it  was  not  legally  at 
fault  for  the  seven  days'  delay  and  therefore  could  properly 
collect  the  demurrage.  The  Public  Utilities  Commission  in 
its  final  order  ordered  that  the  Pennsylvania  "be  and  it  is 
hereby  directed  to  issue  a  through  bill  of  lading  to  each  and 
every  shipper  offering  freight  for  shipment  to  points  on  the 
line  of  said  company  in  the  State  of  Illinois,  consigned  to 
points  on  said  electric  line."  If  this  order  in  this  regard 
by  the  commission  was  lawful,  then  the  demurrage  charge 
was  not  rightly  demanded  of  the  brick  company.  While 
the  law  imposes  upon  common  carriers  the  duty  of  carry- 
ing all  goods  offered  to  them  in  the  usual  course  of  busi- 
ness, at  common  law  a  carrier,  in  the  absence  of  a  special 
contract,  could  not  be  compelled  to  receive  goods  to  be  car- 
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ried  to  points  beyond  its  own  line  or  to  transport  such  goods 
beyond  its  own  line  or  over  the  tracks  of  a  connecting  car- 
rier. (4  R.  C.  L.  875.)  It  is  also  stated  that  it  is  ele- 
mentary that  a  carrier  has  no  right  to  refuse  to  receive 
freight  merely  because  it  is  destined  to  a  point  beyond  its 
own  line,  it  being  the  duty  of  the  carrier  to  carry  the  freight 
to  the  end  of  its  line  s^nd  there  deliver  it  to  a  connecting 
carrier  to  be  forwarded.  (10  Corpus  Juris,  69. )  The  right 
of  an  initial  carrier  to  limit  its  liability  to  this  one  line 
and  refuse  to  issue  bills  of  lading  beyond  its  own  line  is 
discussed  at  some  length  in  Central  of  Georgia  Railway 
Co.  V.  Murphey,  60  L.  R.  A.  817.  On  page  821  the  opin- 
ion states:  "Railroad  companies  are  not  required  to  issue 
through  bills  of  lading  beyond  their  own  lines,  and  if  they 
do  not  desire  to  bear  the  burden  incident  to  through  bills 
of  lading  of  this  kind  the  remedy  is  in  their  own  hands." 
In  Post  V.  Southern  Railroad  Co.  55  L.  R.  A.  481,  (103 
Tenn.  184,)  there  is  a  full  discussion  of  this  question,  with 
the  same  conclusion  as  is  reached  in  the  Georgia  decision. 
The  writ  of  error  in  the  Tennessee  case  to  the  United 
States  Supreme  Court  was  dismissed,  therefore  it  is  per- 
haps fair  to  assume  that  the  reasoning  of  the  Tennessee 
Supreme  Court  in  that  case  was  approved  by  the  United 
States  Supreme  Court. 

Counsel  for  appellee  insist  that  under  section  44  of  the 
Public  Utilities  act  the  Pennsylvania  was  required  to  give  a 
through  bill  of  lading  as  requested  by  the  brick  company. 
That  section  reads,  in  part,  as  follows:  "Every  common 
carrier  shall  afford  all  reasonable,  proper  and  equal  facili- 
ties for  the  prompt  and  efficient  interchange  and  transfer 
of  passengers,  tonnage  and  cars,  loaded  or  empty,  between 
the  lines  owned,  operated,  controlled  or  leased  by  it  and 
the  lines  of  every  other  common  carrier,  and  shall  make 
such  interchange  and  transfer  promptly  without  discrimina- 
tion between  shippers,  passengers  or  carriers  either  as  to 
compensation  charged,   service   rendered   or   facilities  af- 
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forded.  Every  railroad  company  shall  receive  from  every 
other  railroad  company  having  the  same  gauge  track,  at 
any  point  of  connection,  freight  cars  of  proper  standard  and 
in  proper  condition,  and  shall  haul  the  same  either  to  des- 
tination, if  the  destination  be  upon  a  line  owned,  operated 
or  controlled  by  such  railroad  company,  or  to  point  of  trans- 
fer according  to  route  billed,  if  the  destination  be  upon  the 
line  of  some  other  railroad  company.  But  nothing  in  this 
act  shall  be  construed  as  requiring  any  common  carrier  to 
give  the  use  of  its  terminal  facilities  to  another  common  car- 
rier engaged  in  like  business."  (Kurd's  Stat.  191 7,  p.  2297.) 

Counsel  for  appellant  insist  that  before  section  44  can 
apply  there  must  be  action  taken  by  the  Public  Utilities 
Commission  under  section  42  of  said  act,  providing  for 
joint  rates.  That  section  provides,  among  other  things,  that 
"whenever  the  commission,  after  a  hearing  had  upon  its 
own  motion  or  upon  complaint,  shall  find  that  the  rates  or 
other  charges,  or  classifications  in  force  over  two  or  more 
common  carriers,  between  any  two  points  in  this  State,  are 
unjust,  unreasonable  or  excessive,  or  that  no  satisfactory 
through  route  or  joint  rate  or  other  charge,  or  classifica- 
tion exists  between  such  points,  and  that  the  public  conven- 
ience and  necessity  demand  the  establishment  of  a  through 
route  and  joint  rate  or  other  charge,  or  classification  between 
such  points,  the  commission  may  order  such  common  car- 
riers to  establish  such  through  route  and  may  establish  and 
fix  a  joint  rate  or  other  charge,  or  classification  which  will 
be  just  and  reasonable,  to  be  followed,  charged,  enforced, 
demanded  and  collected  in  the  future,  and  the  terms  and  con- 
ditions under  which  such  through  route  shall  be  operated." 

Counsel  for  appellant  argue  that  reading  section  42  with 
section  44  it  is  clear  that  it  is  intended  that  section  44  should 
not  be  enforced,  under  the  circumstances  shown  in  this  rec- 
ord, until  action  has  been  taken  under  section  42 ;  that  even 
if  the  public  interest  and  convenience  demanded  the  estab- 
lishment of  a  joint  rate,  such  joint  rate  could  not  be  estab- 
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lished  without  a  full  hearing  of  all  interested  parties ;  that 
it  is  clear  under  the  decisions  that  before  a  satisfactory  ar- 
rangement can  be  made  for  through  rates  there  must  be  an 
agreement  of  all  parties  interested.  In  Post  v.  Southern 
Railroad  Co.  supra,  the  court  quoted  with  approval  from 
the  evidence  of  an  expert  witness  on  this  subject  as  fol- 
lows (p.  488)  :  "Satisfactory  arrangements  necessary  to 
be  made  with  all  parts  of  the  line  for  operation  of  through 
rates  include  proportions  to  be  allowed  each  carrier;  the 
ability  of  the  connecting  lines  to  transport  the  traffic  with 
the  utmost  speed;  the  solvency  of  different  parts  of  the 
line;  their  willingness  to  and  ability  to  promptly  settle 
claims,  either  for  loss  to  property,  overcharge  in  rates  or 
loss  of  cars  or  other  property  of  the  company;  reciprocity 
on  the  part  of  the  connecting  lines  in  delivering  freights 
to  the  defendant  for  transportation  over  its  line  in  return 
for  freights  delivered  to  such  connecting  lines  by  it;  par- 
ticipation in  salaries  and  expenses  of  agencies  established 
for  procurement  of  traffic ;  compliance  with  the  law,  State 
and  national,  with  respeot  to  rates  applying  to  traffic  over 
such  othef  lines ;  friendly  co-operation  of  connecting  lines 
and  performances  of  the  duty  so  as  to  satisfy  patrons  and 
increase  business ;  that  it  may  not  be  compelled  to  send  its 
cars  over  connecting  lines  which  will  not  promptly  return 
them;  in  order  to  select  such  connections  as  are  able  to 
furnish  it  a  proportion  of  cars  needed  by  the  through  lines; 
that  it  may  not  be  required  to  haul  cars  to  Memphis  empty, 
to  meet  the  requirements  of  shippers  in  order  to  load  their 
freight,  while  it  may  have  a  supply  of  empty  cars  on  hand 
to  be  returned  by  other  routes ;  so  to  distribute  its  tonnage 
as  not  to  congest  one  or  more  of  the  roads,  while  for- 
warding so  little  traffic  over  other  lines  as  to  cause  them  to 
form  other  connections,  to  the  disadvantage  of  the  South- 
em  railway." 

Counsel  for  appellant  argue  that  the  above  statement  ap- 
plies with  full  force  to  the  situation  presented  by  this  rec- 
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ord;  that  to  hold  as  did  the  Public  Utilities  Commission, 
that  although  no  through  rates  were  established  after  a  hear- 
ing before  the  Public  Utilities  Commission  yet  that  body 
could  require  the  Pennsylvania  to  accept  and  bill  cars  to 
destinations  on  interurban  lines  regardless  of  public  neces- 
sity, convenience  or  working  arrangements,  would  be  very 
unfair;  that  steam  roads,  with  a  full  line  of  equipment, 
could  thus  be  compelled  to  distribute  cars  over  all  kinds  of 
small  and  irresponsible  electric  lines  with  which  they  had 
no  system  of  accounting  and  which  produced  no  trade  or 
traffic ;  that  the  electric  lines,  in  turn,  could  detain  the  cars 
and  finally  retum  them  empty  and  leave  the  steam  roads  to 
handle  the  empties  as  best  they  could ;  that  to  so  hold  would 
be  unfair  to  the  Pennsylvania  and  other  well  equipped  steam 
roads,  and  that  it  is  clear  from  a  fair  construction  of  sec- 
tion 42  of  the  Public  Utilities  act  that  the  legislature  never 
intended  to  grant  the  power  to  the  Public  Utilities  Commis- 
sion, which  it  undertook  here  to  enforce  under  section  44 
of  said  act,  before  it  had  found  that  public  necessity  and 
convenience  demanded  the  establishment  of  through  routes 
and  before  the  parties  interested  were  given  a  hearing  on 
this  question.  Unless  the  Public  Utilities  act  clearly  re- 
quires this,  we  do  not  think  the  commission  would  be  au- 
thorized to  require  that  the  initial  carrier  must  accept,  bill 
and  carry  beyond  its  terminus  any  goods  that  might  be  de- 
livered to  it. 

We  agree  with  counsel  for  appellant  that  a  fair  construc- 
tion of  the  entire  Public  Utilities  act  did  not  authorize  the 
Public  Utilities  Commission  to  enter  the  order  here  in  ques- 
tion, requiring  it  to  give  a  through  bill  of  lading  over  the 
electric  line,  as  requested  by  the  brick  company.  Whether 
the  Pennsylvania  could  be  required  by  the  Public  Utilities 
Commission  to  give  a  through  bill  of  lading  to  any  railroad 
with  which  it  had  direct  physical  connection  is  not  in  this 
case  and  therefore  need  not  be  decided.  The  Pennsylvania 
not  being  required  to  give  such  through  bill  of  lading,  the 
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law  did  not  compel  it  to  accept  the  car  of  brick  seven  days 
after  it  was  loaded  without  the  payment  of  demurrage,  and 
we  do  not  find  it  necessary  to  decide  whether  or  not  the 
Public  Utilities  Commission  could  compel  such  demurrage, 
if  illegally  charged,  to  be  refunded  by  the  Pennsylvania  un- 
der section  72  of  the  Public  Utilities  act. 

The  judgment  of  the  circuit  court  of  Sangamon  county 
will  be  reversed  and  the  cause  remanded  to  that  court  for 
further  proceedings  in  harmony  with  the  views  herein  stated. 

Reversed  and  remanded. 


(No.  12838. — ^Judgment  affirmed.) 

The  Atchison,  Topeka  and  Santa  Fe  Railway  Com- 
pany, Plaintiff  in  Error,  vs.  The  Industrial  Com- 
mission et  al. — (Maria  KilEy,  Admx.  Defendant  in 

Opinion  filed  December  //,  ipip. 

1.  Workmen's  compensation — when  proof  does  not  show  that 
railroad  watchman  was  engaged  in  inter-State  commerce.  Where 
a  night  watchman  in  a  railroad  yard  is  killed  by  an  engine  of  an- 
other company  while  he  was  standing  on  the  latter's  track  east  of 
his  employer's  track,  mere  proof  that  a  regular  inter-State  freight 
train  of  his  employer,  which  it  was  a  particular  part  of  his  duty 
to  watch  to  prevent  theft  from  the  cars,  was  pulling  out  of  the 
yard  at  the  time  on  the  track  west  of  the  one  where  he  was  killed, 
and  that  he  had  been  directed  to  always  be  on  the  east  side  of  that 
train,  does  not  show  that  he  was  engaged  in  inter-State  commerce 
at  the  time  he  was  killed. 

2.  Same — burden  is  on  employer  to  prove  employee  was  en- 
gaged  in  inter-State  commerce.  Where  some  of  an  injured  em- 
ployee's duties  were  connected  with  inter-State  commerce  and  some 
of  them  were  not,  his  employer,  if  he  seeks  to  avoid  liability  under 
the  State  Compensation  act,  has  the  burden  of  proving  that  the  em- 
ployee was  engaged  in  inter-State  commerce  at  the  time  of  injury. 

Writ  ot  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Homer  W.  Davis,  John  R.  Ong,  and  Swane  Tur- 
GEON,  for  plaintiff  in  error. 
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Francis  E.  Croarkin,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

The  circuit  court  of  Cook  county  approved  an  award 
made  by  the  Industrial  Commission  under  the  Workmen's 
Compensation  act  in  favor  of  Maria  Kiley,  the  widow  and 
administratrix  of  the  estate  of  Roger  Kiley,  deceased,  and 
certified  the  case  was  one  proper  to  be  reviewed  by  this 
court  The  record  is  therefore  brought  up  for  review  by 
writ  of  error. 

Roger  Kiley  was  employed  by  the  Atchison,  Topeka  and 
Santa  Fe  Railway  Company  as  night  watchman  in  its  Cor- 
with  yards,  which  extended  from  Thirty-eighth  street  and 
Central  Park  avenue,  in  Chicago,  south  to  Forty-seventh 
street  and  Archer  avenue, — a  distance  of  a  little  more  than 
one  mile.  He  was  commissioned  also  by  the  city  of  Chi- 
cago with  authority  to  guard  and  protect  railroad  property 
and  freight  in  or  adjacent  to  the  yards.  He  was  specially 
charged  by  plaintiff  in  error  to  watch  each  night  its  inter- 
State  freight  train  No.  33,  which  was  due  to  leave  the  yards 
at  10:50  P.  M.,  to  make  sure  the  seals  were  intact  and  pre- 
vent thieves  who  might  be  on  the  inside  of  cars  from  throw- 
ing out  merchandise  to  be  carried  away  by  confederates  on 
the  outside.  It  appears  that  on  some  occasions  thieves  got 
into  cars  of  that  train  and  as  it  was  moving  out  of  the 
yards  at  a  point  near  Thirty-ninth  street,  goods  were  thrown 
out  of  the  cars  at  the  end  of  a  fence  on  the  east  side  of 
the  yards,  which  extended  from  Thirty-ninth  street  south 
about  half  a  mile,  separating  the  yards  from  the  property 
of  the  Crane  Company.  West  of  the  yards  is  open  prairie 
and  on  the  east  is  the  city,  and  the  thieves  would  escape 
in  that  direction.  Deceased's  instructions  were  to  be  on 
tljp  east  side  of  the  train,  between  the  train  and  the  fence. 
The  easterly  track, — the  one  next  to  the  fence, — was  leased 
to  the  Illinois  Northern  Railroad  Company  and  was  used 
by  it     On  the  night  of  the  accident,  August  22,  191 7,  at 
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about  11:45  P.  M.,  an  engine  belonging  to  the  Illinois 
Northern  Railroad  Company  was  backing  south  on  said 
track  at  a  speed  of  six  or  seven  miles  per  hour.  The  con- 
ductor was  standing  on  the  foot-board  of  the  tender.  On 
the  track  immediately  west  of  the  track  that  engine  was 
on,  the  plaintiff  in  error's  through  inter-State  freight  train 
No.  33  was  pulling  out  of  the  yards,  north.  The  night 
was  dark  and  foggy  and  the  cylinder  cocks  of  the  engine 
were  open  and  steam  was  escaping.  It  was  not  possible 
to  see  more  than  five  or  six  feet.  After  the  Illinois  North- 
em  engine  had  passed  the  Santa  Fe  engine  about  two  car 
lengths,  they  going  in  opposite  directions,  the  conductor  on 
the  Illinois  Northern  engine  saw  deceased  standing  in  the 
middle  of  the  track  his  engine  was  on.  He  shouted  to  the 
engineer  to  stop,  threw  his  arm  around  deceased,  pulling 
him  out  of  the  middle  of  the  track  and  throwing  his  body 
against  the  board  fence,  but  the  engine  ran  over  him  and 
cut  off  both  his  legs,  so  that  he  died.  The  accident  occurred 
about  140  feet  south  of  Thirty-eighth  street  and  a  few  feet 
soutli  of  the  end  of  the  board  fence.  All  the  cars  in  train 
No.  33  were  loaded  with  merchandise  destined  for  Kansas 
City,  Missouri,  and  points  west  of  there.  Deceased  carried 
a  flash-light  and  a  revolver.  These  were  found  beside  him 
after  the  accident. 

The  only  question  raised  on  this  record  is  whether  de- 
ceased at  the  time  of  the  accident  was  engaged  in  inter- 
State  commerce.  It  is  not  claimed  that  all  his  duties  were 
such  as  to  bring  him  within  the  class  of  employees  engaged 
in  inter-State  commerce,  but  it  is  contended  he  was  so  en- 
gaged while  watching  train  No.  33  leave  the  yards  to  dis- 
cover if  there  were  any  thieves  in  any  of  the  cars,  and  that 
the  legitimate  inference  to  be  drawn  from  the  proof  is  that 
he  was  engaged  in  the  performance  of  that  duty  when  stnjpk 
by  the  engine.  He  had  nothing  to  do  with  the  movement 
of  trains  or  with  the  instrumentalities  connected  with  their 
movement,  but  if  watching  train  No.  33  for  thieves  and  to 
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observe  whether  the  cars  were  sealed  as  the  train  moved 
out  of  the  yards  brought  him  at  the  time  within  the  class 
of  employees  engaged  in  inter-State  commerce,  there  is  no 
proof  that  he  was  so  engaged  unless  it  is  to  be  inferred  from 
the  proof  that  the  injury  occurred  at  or  near  the  pla,ce  he 
would  be  while  engaged  in  the  performance  of  that  duty. 
But  that  proof  was  not  inconsistent  with  his  being  in  the 
performance  of  his  general  duties  of  watchman,  which  re- 
quired him  to  patrol  the  yards. 

Where  part  of  an  employee's  duties  are  connected  with 
inter-State  commerce  and  part  of  them  are  not,  if  the  em- 
ployer seeks  to  avoid  liability  under  the  Workmen's  Com- 
pensation act  on  the  ground  the  employee  was  engaged  in 
inter-State  commerce  at  the  time  of  his  injury,  and  the  lia- 
bility, if  any,  is  under  the  Federal  Employers'  Liability  act, 
the  burden  is  on  the  employer  to  show  that  the  employee 
at  the  time  of  his  injury  was  engaged  in  inter-State  com- 
merce. In  Illinois  Central  Railroad  Co.  v.  Industrial  Board, 
284  111.  267,  it  was  said:  "The  plaintiff  in  error  was  en- 
gaged both  in  inter-State  and  intra-State  commerce,  and 
to  relieve  itself  of  its  obligation  to  provide  and  pay  com- 
pensation under  the  Workmen's  Compensation  act  it  was 
incumbent  upon  it  to  show  the  fact  that  the  work  being 
done  at  the  time  of  the  injury  was  in  inter-State  commerce." 
The  railroad  company  in  that  case  failed  to  show  its  em- 
ployee was  injured  while  engaged  in  inter-State  commerce 
and  an  award  under  the  Workmen's  Compensation  act  was 
affirmed.  The  same  rule  was  announced  in  Chicago,  Rock 
Island  and  Pacific  Railway  Co.  v.  Industrial  Board,  273 
111.  528. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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(No.  12870. — Reversed  and  remanded.) 

The  Illinois  Steel  Company,  Plaintiff  in  Error^  vs.  The 
Industrial  Commission  et  al, — (Gordon  A.  Ramsay, 
Admr.  Defendant  in  Error.) 

Opinion  filed  December  i^,  ipip. 

1.  Workmen's  compensation — order  of  probate  court  finding 
that  the  claimant  was  wife  of  deceased  employee  is  not  admissible 
against  employer.  In  a  proceeding  for  compensation  for  the  death 
of  an  employee,  where  the  issue  is  whether  the  claimant  is  the 
widow  of  the  deceased,  an  order  of  the  probate  court  finding  that 
the  deceased  was  under  a  legal  obligation  to  support  the  claimant  as 
his  wife  and  that  she  is  the  only  person  entitled  to  compensation  is 
not  admissible  against  the  employer  and  is  not  even  prima  facie 
evidence  that  she  is  the  widow  of  the  deceased. 

2.  Evidence — for  what  purpose  a  judgment  fnay  be  admitted 
against  one  who  was  not  a  party  to  it,  A  judgment  may  be  offered 
in  evidence  against  one  who  was  neither  a  party  nor  a  privy  to  the 
suit  in  which  it  was  rendered  for  the  purpose  of  establishing  the 
fact  of  its  own  rendition  and  the  legal  consequences  resulting  from 
that  fact,  but  it  is  not  admissible  to  establish  the  facts  upon  which 
it  has  been  rendered  except  against  the  parties  to  the  suit  or  their 
representatives. 

3.  Judgments  and  decrees — judgment  cannot  affect  one  who  is 
not  a  party  unless  it  is  of  a  public  nature.  No  one  can  be  affected 
by  proceedings  to  which  he  is  a  stranger  unless  the  judgment  is 
upon  some  subject  of  a  public  nature,  as  in  the  case  of  inquisitions 
on  behalf  of  the  public,  which  are  in  the  nature  of  proceedings 
in  rem, 

4.  Husband  and  wife — what  is  necessary  to  prove  common  law 
marriage  in  another  State.  Where  it  is  sought  to  prove  a  common 
law  marriage  in  another  State  by  cohabitation  which  was  illicit  in 
its  inception,  the  party  asserting  the  marriage  has  the  burden  of 
proving  affirmatively  not  only  that  the  illegal  relation  has  termi- 
nated, but  that  it  terminated  by  the  parties  entering  into  an  af- 
firmative agreement  to  become  husband  and  wife. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county; 
the  Hon.  Oscar  M.  Torrison,  Judge,  presiding. 

Knapp  &  Campbell,  (J.  L.  Eari^ywine,  of  counsel,) 
for  plaintiff  in  error. 
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A.  L.  Williams,  (Lawrence  Harmon,  of  counsel,) 
for  defendant  in  error. 

Mr.  Justice  Cartwright  delivered  the  opinion  of  the 
court : 

On  October  26,  19 17,  Albert  Kindler,  who  also  went 
by  the  name  of  Albert  Kendall,  was  killed  by  an  accident 
arising  out  of  and  in  the  course  of  his  employment  by  the 
plaintiff  in  error,  the  Illinois  Steel  Company.  Gordon  A. 
Ramsay,  public  administrator  of  Cook  county,  was  ap- 
pointed administrator  of  Kindler's  estate  and  petitioned  the 
Industrial  Commission  for  compensation  for  his  death  in 
behalf  of  an  applicant  who  claimed  that  she  was  the  wife 
of  Kindler  whom  he  was  under  legal  obligation  to  support. 
The  arbitrator  decided  that  the  applicant  was  not  the  wife 
or  widow  of  Kindler  and  denied  compensation,  but  on  a 
review  by  the  Industrial  Commission  the  commission  found 
that  the  applicant  was  the  wife  of  Kindlfer  whom  he  was 
under  obligation  to  support  and  awarded  compensation. 
The  record  was  removed  to  the  circuit  court  of  Cook  county 
by  writ  of  certiorari,  and  the  court  confirmed  the  decision 
of  the  commission  and  certified  that  the  case  was  one  proper 
to  be  reviewed  by  this  court. 

A  transcript  of  an  order  of  the  probate  court  of  Cook 
county  was  received  in  evidence  on  behalf  of  the  applicant, 
in  which  the  court  found  that  the  applicant,  Martha  J. 
Kindler,  was  the  widow  of  Albert  Kindler,  deceased ;  that 
he  was  legally  obligated  to  maintain  and  support  her,  and 
that  she  was  the  only  person  entitled  to  participate  in  the 
distribution  of  said  estate  under  the  Workmen's  Compen- 
sation act.  The  question  who  was  entitled  to  compensation 
under  the  Workmen's  Compensation  act  was  no  concern  of 
the  probate  court,  and  if  it  had  been,  the  order  was  not 
admissible  in  evidence  against  the  plaintiff  in  error.  A 
judgment  may  be  offered  in  evidence  against  one  who  was 
neither  party  nor  privy  to  the  suit  in  which  it  was  rendered 
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for  the  purpose  of  establishing  the  fact  of  its  own  rendition 
and  those  legal  consequences  which  would  result  from  that 
fact,  but  there  is  a  material  difference  between  proving  the 
existence  of  a  record  and  using  the  record  to  prove  matters 
of  fact  found  by  it  A  judgment  cannot  be  introduced  in 
evidence  to  establish  the  facts  upon  which  it  has  been  ren- 
dered except  against  parties  to  the  suit  or  their  representa- 
tives, because  no  one  can  be  affected  by  proceedings  to  which 
he  is  a  stranger  unless  the  judgment  is  upon  some  subject 
of  a  public  nature,  as  in  the  case  of  inquisitions  on  behalf 
of  the  public,  which  are  in  the  nature  of  proceedings  in  rem, 
(i  Greenleaf  on  Evidence,  sec.  538;  2  Best  on  Evidence, 
592;  10  R.  C.  L.  1116;  Corbley  v.  Wilson,  71  111.  209; 
American  Woolen  Co.  v.  Lesher,  267  id.  11;  Nolan  v. 
Barnes,  268  id.  515.)  The  order  of  the  probate  court  was 
not  even  prima  facie  evidence  as  against  plaintiff  in  error 
that  the  applicant  was  the  widow  of  Albert  Kindler. 

There  was  no  material  controversy  as  to  the  facts.  Al- 
bert Kindler,  a  colored  man  residing  in  Atlanta,  Georgia, 
was  married  in  1900  and  lived  in  that  city  with  his  wife 
until  1907.  In  1 90 1  the  applicant,  Martha  Jones,  was  a 
cook  in  a  home  in  Atlanta  and  Kindler  visited  her  there 
and  an  adulterous  intercourse  commenced  and  was  main- 
tained thereafter.  She  then  had  a  daughter,  Sylvia,  about 
five  years  old,  who  always  supposed  that  she  was  a  child 
of  Kindler  until  after  she  was  married  to  Ralph  John 
Fletcher,  when  she  found  that  she  was  the  child  of  another 
man.  The  relation  between  Kindler  and  Martha  Jones  con- 
tinued at  the  house  where  she  was  cook  for  one  year  and 
thereafter  at  various  places  where  she  lived  in  Atlanta.  In 
1902  a  child  was  born  to  her  which  died  in  infancy,  and 
she  claimed  that  Kindler  was  its  father.  In  1907  Kindler's 
wife  left  him  and  went  to  Chicago,  and  after  that  he  lived 
with  his  sister,  Tiny  Chumm,  until  he  went  to  Chicago,  in 
May,  19 1 7.  He  kept  his  trunk  at  Tiny  Chumm's  but  had 
clothes  at  the  home  of  Martha?  Jones,  and  sometimes,  at 
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least,  she  cooked  meals  for  him  and  washed  his  clothes. 
On  December  7,  1908,  Kindler's  wife,  Lonie,  obtained  a 
divorce  from  him  in  the  superior  court  of  Cook  county 
and  in  1909  she  was  married  to  Meredith.  While  they  lived 
in  Atlanta,  Kindler  gave  money  to  Martha  Jones  to  pay 
rent  and  expenses  when  she  did  not  have  a  job.  Carrie 
Branch,  who  lived  across  the  street  from  Kindler  and  knew 
him  during  all  the  time  he  lived  in  Atlanta  did  not  know 
•Martha  Jones,  and  John  Parks,  who  knew  Kindler  twelve 
years  in  Atlanta,  never  knew  of  his  being  married  to  her. 
The  applicant  admitted  that  her  relation  with  Kindler  was 
illicit  in  its  inception  and  continued  frequently  in  Atlanta; 
that  they  did  not  live  together  as  man  and  wife  but  he 
would  come  back  and  forth ;  that  they  never  went  through 
any  marriage  ceremony,  and  that  she  did  not  marry  him 
because  she  was  kind  of  slow  and  was  afraid  of  the  other 
woman  and  because  she  wanted  to  make  sure  that  he  was 
divorced.  In  1905  the  applicant  introduced  Kindler  in  At- 
lanta on  the  street  as  her  husband,  saying,  "My  husband, 
Mr.  Kindler,"  but  his  wife  had  not  then  been  divorced  and 
the  applicant  was  not  and  did  not  pretend  to  be  his  wife. 
After  Kindler  came  to  Chicago,  in  May,  191 7,  he  lived  with 
Jeff  Ray  and  was  employed  by  the  plaintiff  in  error,  and 
the  applicant  came  to  that  place  unexpectedly  one  evening 
after  they  had  gone  to  bed.  After  that  Kindler  and  the 
applicant  moved  to  another  place,  because,  as  the  applicant 
said,  Jeff  Ray  did  not  want  her  there.  There  was  one 
instance  in  Chicago  when  the  applicant  introduced  Kindler, 
saying,  "Meet  my  husband,  Mr.  Kindler,"  and  a  letter  was 
introduced  in  evidence  written  by  « Kindler,  directed  to 
Martha  Kindler,  Atlanta,  Georgia,  but  the  letter  did  not 
indicate  that  she  was  his  wife  or  that  there  was  any  rela- 
tion between  them.  After  his  death  the  applicant  had  her 
daughter  send  a  telegram  to  Tiny  Chumm,  who  lived  in 
Atlanta,  notifying  her  of  the  accident,  and  it  was  signed 
Martha  Jones.     She  also  had  her  daughter,  Sylvia,  send 
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a  registered  letter  to  Tiny  Chumm,  which  was  also  signed 
Martha  Jones.  The  letter  was  about  insurance  carried  by 
Kindler,  payable  to  Tiny  Chumm,  and  the  insurance  was 
paid  to  the  beneficiary.  The  applicant  testified  that  Kindler 
said  his  wife  was  divorced  and  wanted  her  to  marry  him, 
but  kept  on  putting  it  off  and  putting  it  off  until  finally 
he  died. 

The  only  claim  of  the  applicant  was  that  there  was  a 
common  law  marriage  between  herself  and  Albert  Kindler, 
and  such  a  marriage  is  valid  in  Georgia.  If  the  relation 
of  husband  and  wife  was  created  at  all  it  was  created  in 
Georgia,  for  such  a  marriage  was  not  valid  in  191 7  in  this 
State.  It  was  and  is  admitted  that  the  relation  between  the 
parties  was  meretricious  in  the  beginning  and  continued  as 
such,  with  knowledge  of  the  applicant  that  Kindler  was 
married -to  another  woman,  at  least  up  to  the  time  of  the 
divorce.  Cohabitation  illicit  in  its  inception  will  be  pre- 
sumed to  continue  so,  and  the  party  asserting  a  marriage 
has  the  burden  of  proof  to  show  affirmatively  not  only  that 
the  illegal  relation  has  terminated,  but  that  it  terminated  by 
the  parties  entering  into  an  affirmative  agreement  to  become 
husband  and  wife.  (Cook  v.  State  of  Georgia,  11  Ga.  53; 
Clark  V.  Cassidy,  64  id.  622 ;  Smith  v.  Smith,  84  id.  440 ; 
Drazvdy  v.  Hesters^  130  id.  161;  Smith  v.  Reed,  145  id. 
724.)  There  was  an  utter  failure  to  prove  that  the  adul- 
terous relation  changed  in  character  or  that  Martha  Jones 
became  the  wife  or  is  now  the  widow  of  Albert  Kindler. 
Her  own  testimony  that  Kindler  spoke  once  or  twice  about 
marriage  but  she  was  afraid  of  the  other  woman  and  he 
said  she  was  divorced,  and  then  he  wanted  her  to  marry 
him  but  kept  putting  it  off  and  putting  it  off  until  finally 
he  died,  is  conclusive  that  there  was  no  marriage. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded,  with  directions  to  set  aside  the  award  of 
the  commission. 

Reversed  and  remanded,  with  directions. 
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(No.  12862. — ^Judgment  modified  and  affirmed.) 

The  Chicago  and  Awon  Railroad  Company,  Plaintiff 
in  Error,  vs.  The  Industrial  Commission  et  al. — 
(Frank  B.  Sanders,  Admr.  Defendant  in  Error,) 

Opinion  filed  December  17,  /pip. 

1.  Workmen's  compensation — employee  of  interstate  carrier 
is  not  necessarily  engaged  in  inter-State  commerce.  Not  every  em- 
ployee of  an  inter-State  carrier  is  engaged  in  inter-State  com- 
merce, but  to  be  so  employed  the  work  of  the  employee  must  con- 
stitute a  substantial  part  of  the  inter-State  commerce  in  which  the 
carrier  is  engaged. 

2.  Same — what  determines  whether  employee  was  engaged  in 
inter-State  commerce  at  time  of  injury.  For  an  employee  of  a  rail- 
road company  to  have  been  engaged  in  inter- State  commerce  when 
injured  he  must  have  been  engaged  in  inter-State  transportation  at 
the  time  of  the  injury  or  in  work  so  closely  related  to  it  as  to  be 
practically  a  part  of  it,  and  the  mere  expectation  that  he  would 
presently  be  called  upon  to  perform  a  task  in  inter-State  commerce 
is  not  sufficient. 

3.  Same — when  an  employee  is  not  engaged  in  inter-State  com- 
merce. An  employee  of  a  raijroad  company  whose  general  duties 
are  to  patrol  the  yards  and  watch  for  thieves,  and  w^ho  is  shot 
while  attempting  to  halt  thieves  who  were  carrying  off  coal  from 
the  yards,  is  not  engaged  in  inter-State  commerce  at  the  time  of 
his  injury,  although  he  had  been  sent  to  that  point  in  the  yard  to 
guard  an  inter-State  train  which  was  starting  to  pull  out  but  which 
had  not  reached  the  point  where  he  was  stationed. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county ; 
the  Hon.  J.  F,  Gillham,  Judge,  presiding. 

C.  E.  Pope,  and  H.  F.  Driemeyer,  (Silas  H.  Strawn, 
of  counsel,)  for  plaintiff  in  error. 

Terry,  Gueltig  &  Powell,  for  defendant  in  error. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court : 

The  circuit  court  of  Madison  county  confirmed  an  award 

of  the  Industrial  Commission  in  favor  of  the  administrator 

of  Joseph  P.  Lambert,  deceased,  and  certified  it  was  a  case 

proper  to  be  reviewed  by  this  court. 
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Lambert  died  from  the  effects  of  gunshot  wounds  re- 
ceived August  21,  1917.  He  left  surviving  him  a  widow 
but  no  children.  The  only  question  presented  for  our  de- 
cision is  whether  deceased  at  the  time  of  his  injury  was 
engaged  in  inter-State  commerce.  If  he  was,  any  liability 
would  be  exclusively  under  the  Federal  Employers'  Liabil- 
ity act;  if  he  was  not,  it  is  not  disputed  that  our  Work- 
men's Compensation  act  applies. 

The  case  was  heard  by  the  arbitrator,  the  Industrial 
Commission  and  the  circuit  court  on  an  agreed  statement 
of  facts,  the  substance  of  which  is  that  deceased  was  at  the 
time  of  his  injury,  and  had  been  for  more  than  a  year  prior 
thereto,  employed  by  the  Chicago  and  Alton  Railroad  Com- 
pany in  its  yards  at  Venice,  Brooklyn  and  East  St.  Louis, 
known  as  the  East  St.  Louis  terminals,  in  the  State  of  Illi- 
nois. His  .duties  were  to  guard  the  property  of  the  com- 
pany and  all  property  being  transported  by  it  as  a  common 
carrier,  to  prevent  theft  and  to  apprehend  persons  stealing 
or  suspected  of  stealing  property.  Prior  to  deceased's  injury 
merchandise  had  been  stolen  from  cars  in  trains  Nos.  94 
and  98  while  in  the  yards.  These  were  both  inter-State 
trains.  T.  J.  Reardon  was  deceased's  immediate  superior. 
Deceased  reported  for  duty  at  six  o'clock  P.  M.  August  21, 
and  he  and  Reardon  went  together  to  the  yards  where  train 
No.  98  had  been  made  up  and  was  standing.  Their  purpose 
was  to  guard  it,  and  the  merchandise  with  which  it  was 
loaded,  while  it  stood  in  the  yards  and  as  it  was  passing 
out  of  the  East  St.  Louis  terminals.  About  7 .30  P.  M.  the 
train  was  ready  to  depart.  Reardon  boarded  it  about  the 
middle  and  directed  deceased  to  go  on  ahead  of  it  and  hide 
himself  behind  a  pile  of  ties  on  the  east  side  of  the  tracks 
of  the  Chicago  and  Alton  railroad  and  between  them  and 
the  tracks  of  the  Wabash  Railroad  Company.  The  head- 
light of  train  No.  98  was  plainly  visible  at  this  point.  A 
few  days  previous  the  train  had  been  broken  into  and  a 
case  of  shoes  dropped  out  of  the  car  about  the  point  where 
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Lambert  was  sent  to  secrete  himself.  At  the  same  time  it 
was  also  deceased's  duty  to  apprehend  any  person  stealing 
any  property  in  the  yards  who  might  come  under  his  ob- 
servation or  whom  he  might  suspect  of  stealing.  After  de- 
ceased had  taken  his  position  and  the  train  had  started,  but 
before  it  reached  the  place  where  he  was  hiding,  he  saw 
two  men  corning  toward  him  from  the  Wabash  right  of 
way  carrying  sacks  filled  with  some  articles  to  him  then 
unknown.  He  left  his  hiding  place,  started  toward  them 
and  called  to  them  to  halt,  whereupon  they  opened  fire  on 
him  and  shot  him  and  escaped.  It  was  subsequently  ascer- 
tained that  the  sacks  the  men  were  carrying  contained  coal. 
A  number  of  cars  loaded  with  coal  were  standing  on  near 
by  tracks.  A  few  minutes  after  deceased  was  shot  train 
No.  98  arrived  at  that  point  and  he  was  placed  upon  the 
engine  and  taken  to  a  hospital  at  Granite  City,  Illinois, 
where  he  died  November  20,  191 7,  from  his  wounds.  De- 
ceased left  him  surviving  a  widow  but  no  children,  and 
Frank  B.  Sanders  was  duly  appointed  and  qualified  as  ad- 
ministrator. Plaintiff  in  error  provided  medical  and  hos- 
pital services  for  deceased  to  the  amount  of  more  than  $400. 
It  was  notified  of  the  injury  within  thirty  days  and  claim 
was  made  for  compensation  within  six  months.  Deceased's 
wages  for  the  year  preceding  his  injury  were  $840. 

It  is  the  contention  of  plaintiff  in  error  that  deceased 
was  engaged  in  inter-State  commerce  at  the  time  of  his 
injury ;  that  the  Federal  Employers'  Liability  act  therefore 
provided  the  exclusive  remedy;  that  there  was  no  liability 
under  the  Workmen's  Compensation  act,  and  that  the  cir- 
cuit court  erred  in  not  so  holding. 

Some  of  the  duties  of  the  deceased  had  no  connection 
with  inter-State  commerce  or  its  movement  and  transpor- 
tation. His  duties  were  to  protect  his  employer's  yards 
and  property  from  thieves  and  to  catch  thieves  found  in 
the  yards.  As  the  stipulation  shows,  the  train  he  was  setit 
ahead  of  had  not  reached  him  when  he  was  shot.    Only  its 
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headlight  was  visible  to  him,  and  it  does  not  appear  that  the 
men  who  shot  him  had  any  designs  upon  that  train.  They 
were  stealing  coal  and  had  their  sacks  filled  when  discovered. 
Not  every  employee  of  an  inter-State  carrier  is  engaged  in 
inter-State  commerce.  The  work  of  the  employee  must  con- 
stitute a  real  and  substantial  part  of  the  inter-State  com- 
merce in  which  the  carrier  is  engaged.  (Illinois  Central 
Railroad  Co.  v.  Behrens,  233  U.  S.  473;  Pederson  v.  Delor 
ware,  Lackawanna  and  Western  Railroad  Co.  229  id.  146; 
Chicago,  Rock  Island  and  Pacific  Railway  Co.  v.  Industrial 
Board,  273  111.  528 ;  Dickinson  v.  Industrial  Board,  280  id. 
342.)  The  true  test  is  that  at  the  time  of  the  injury  the 
employee  was  engaged  in  inter-State  transportation  or  in 
work  so  closely  related  to  it  as  to  be  practically  a  part  of 
it.  (Shanks  v.  Delazvare,  LcLckawanna  and  Western  Rail- 
road Co.  239  U.  S.  556.)  The  mere  expectation  that  the 
employee  would  presently  be  called  upon  to  perform  a  task 
in  inter-State  commerce  is  not  sufficient  to  bring  the  case 
within  the  act.  (Erie  Railroad  Co.  v.  Welsh,  242  U.  S. 
303;  Illinois  Central  Railroad  Co.  v.  Behrens,  suprcu) 
"When  the  question  arises  whether  the  Federal  act  applies, 
the  burden  is  upon  the  person  asserting  it  to  show  that  the 
facts  at  the  time  of  the  happening  abated  the  original  and 
primary  sovereignty  of  the  State  and  permitted  the  excep- 
tional and  limited  power  of  the  Federal  government  to  at- 
tach." ( 18  R.  C.  L.  856. )  This  is  the  rule  adopted  and  an- 
nounced in  Illinois  Centred  Railroad  Co.  v.  Industrial  Board, 
284  111.  267,  and  Chicago,  Rock  Island  and  Pacifix:  Railway 
Co.  V.  Industrial  Board,  supra.  Under  the  stipulation  of 
facts  and  the  decisions  referred  to,  deceased  was  not  at  the 
time  of  his  injury  engaged  in  inter-State  commerce  and  the 
Workmen's  Compensation  act  applied. 

The  award  made  by  the  Industrial  Commission  for  com- 
pensation was  at  the  rate  of  $8.08  per  week  for  415  weeks 
and  $6.80  for  one  week.  The  judgment  of  the  circuit  court 
finds  and  recites  the  amount  due  at  the  time  the  cause  was 
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heard  in  that  court  and  orders  execution  therefor,  and  fur- 
ther orders  that  execution  issue  from  week  to  week  for  the 
monthly  installments.  The  authority  of  the  circuit  court 
reviewing  the  award  on  certiorari  was  limited  to  confirm- 
ing it  or  setting  it  aside.  It  is  stipulated  between  counsel 
for  the  respective  parties  that  the  part  of  the  judgment  re- 
ferred to  was  entered  by  inadvertence,  through  misunder- 
standing of  counsel  on  both  sides,  and  that  such  part  of  the 
judgment  as  directs  payment  of  the  award  and  orders  exe- 
cutions may  be  disregarded  by  this  court,  and  if  this  court 
holds  deceased  was  not  at  the  time  of  his  injury  engaged 
in  inter-State  commerce  and  that  the  circuit  court  properly 
affirmed  the  award,  this  court  may  modify  the  judgment  by 
striking  out  that  part  of  it  referred  to  without  reversing 
and  remanding  the  cause.  The  judgment  will  be  so  modi- 
fied, and  as  modified  it  will  be  affirmed. 

Judgment  modified  and  affirmed. 


(No.  1 2841. — ^Judgment  reversed.) 
The  People  of  the  State  of  Ilunois,  Defendant  in  Er- 
ror, vs,  Tim  Jones,  Plaintiff  in  Error. 

Opinion  filed  December  ijy  1919* 

1.  Criminal  law — the  distinction  between  robbery  and  larceny. 
Robbery  is  the  felonious  and  violent  taking  of  ftioney,  goods  or 
other  valuable  thing  from  the  person  of  another  by  force  or  intimi- 
dation, which  is  the  gist  of  the  offense,  but  private  stealing  from 
the  person  is  declared  by  the  statute  to  be  larceny;  and  it  is  the 
duty  of  the  courts  to  enforce  this  distinction. 

2.  Same — what  does  not  constitute  robbery.  Robbery  is  not 
committed  by  the  taking  of  a  pocket-book  from  the  pocket  of  a 
drunken  man,  where  the  accused  used  no  violence  until  after  the 
theft  had  been  accomplished,  when  he  struck  his  victim  for  accus- 
ing him  of  the  theft. 

Writ  of  Error  to  the  Circuit  Court  of  Montgomery 
county;  the  Hon.  Thomas  M.  Jett,  Judge,  presiding. 
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John  E.  Hogan,  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  J.  Earl  Ma- 
jor, State's  Attorney,  and  Sumner  S.  Anderson,  (J.  D. 
Wii*S0N,  of  counsel,)  for  the  People. 

Mr.  Chief  Justice  Dunn  delivered  the  opinion  of  the 
court : 

At  the  November  term,  1918,  of  the  circuit  court  of 
Montgomery  county  the  grand  jury  returned  an  indictment 
against  Tim  Jones  and  Chafles  Peppard,  charging  them  in 
two  counts  with  assaulting  William  Kehl  and  by  force  and 
intimidation  robbing  him  of  $70.  The  indictment  also  con- 
tained two  counts  for  larceny.  The  defendants  were  placed 
on  trial  and  at  the  close  of  the  People's  evidence  a  nolle 
was  entered  as  to  Peppard.  At  the  close  of  all  the  evi- 
dence the  court  required  the  State's  attorney  to  elect  upon 
which  counts  he  would  ask  a  conviction,  and  he  elected  the 
counts  charging  robbery.  The  jury  found  the  defendant, 
Tim  Jones,  guilty  of  robbery,  and  he  has  sued  out  a  writ 
of  error  to  reverse  the  judgment  entered  on  the  verdict. 

The  plaintiff  in  error  contends  that  the  evidence  is  in- 
sufficient to  prove  his  guilt  beyond  a  reasonable  doubt,  and 
that  if  any  crime  was  proved  to  have  been  committed  it 
was  not  robbery  but  larceny. 

The  evidence  shows  that  the  prosecuting  witness,  Wil- 
liam Kehl,  who  was  a  concrete  worker  and  had  come  to 
Illinois  from  Michigan  in  March,  1918,  and  had  afterward 
worked  for  periods  varying  from  a  few  days  to  a  few 
weeks  at  Peoria,  Bloomington,  Hudson  and  Raymond,  in 
this  State,  having  previously  arranged  for  work  on  an  ele- 
vator being  constructed  in  Nokomis  came  to  that  place  on 
September  16,  19 18,  arriving  about  ten  o'clock  in  the  morn- 
ing. He  soon  afterward  went  to  Sam  Lapaski's  saloon  and 
spent  most  of  the  rest  of  the  day  and  evening  there  until 
nine  or  ten  o'clock,  drinking  whisky,  wine  and  beer,  treat- 
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ing  the  crowd,  matching  half  dollars,  giving  money  to  a 
man  and  a  boy,  buying  chances  in  a  raffle  and  becoming 
very  drunk.  Jones,  Peppard  and  Lon  DeWitt,  who  were 
all  strangers  to  Kehl,  were  in  the  saloon  after  supper  and 
drank  with  him  at  his  expense.  He  finally  fell  on  the  floor, 
and  as  he  had  procured  no  lodging  place  these  three  went 
with  him  to  a  hotel  to  get  a  room.  He  sat  down  or  fell 
down  on  the  porch  and  did  not  get  a  room.  The  four  then 
started  back  across  the  railroad,  DeWitt  on  one  side  of 
Kehl  and  Jones  on  the  other  helping  him,  and  at  the  rail- 
road track  Kehl  again  fell  down  or  sat  down.  Kehl  tes- 
tified that  at  the  railroad  crossing  Jones  slipped  his  hand 
in  Kehl's  hip  pocket  and  took  the  latter's  pocket-book,  in 
which  was  his  money ;  that  Kehl  said  to  Jones,  "You  have 
my  pocket-book,"  and  then  Jones  hit  him  over  the  eye  and 
"knocked  him  out."  DeWitt  testified  that  Kehl  sat  down 
on  a  pile  of  ties  and  was  going  to  lie  down.  DeWitt  and 
Jones  went  to  pick  him  up,  Jones  taking  hold  of  one  side 
and  DeWitt  the  other,  and  as  they  started  to  raise  him  up 
Jones  put  his  hand  in  Kehl's  pocket,  took  the  latter's  pocket- 
book  out  and  shoved  it  in  Jones'  pocket.  Then  Kehl  said, 
"You  have  got  my  pocket-book,"  and  Jones  called  Kehl  a  liar 
and  hit  him.  Jones  denied  taking  the  pocket-book  or  money, 
and  Peppard  did  not  see  him  take  the  pocket-book  or  put 
his  hand  in  Kehl's  pocket,  though  there  was  a  scuffle  at  the 
railroad  crossing,  where  Kehl  lay  down.  The  evidence  dis- 
closes nothing  further  as  to  the  pocket-book  or  money. 

Robbery  is  the  felonious  and  violent  taking  of  money, 
goods  or  other  valuable  thing  from  the  person  of  another 
by  force  or  intimidation,  and  is  punishable  by  imprisonment 
in  the  penitentiary  not  less  than  one  year  nor  more  than 
fourteen  years.  Private  stealing  from  the  person  is  declared 
by  the  statute  to  be  deemed  larceny,  and  is  punishable,  if 
the  property  stolen  exceed  $15  in  value,  by  imprisonment 
in  the  penitentiary  not  less  than  one  year  nor  more  than 
ten  years.    The  statute  makes  the  distinction  and  it  is  the 
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duty  of  the  courts  to  enforce  the  statute.  The  distinction 
is,  that  while  any  felonious  stealing  of  the  personal  goods 
of  another  is  larceny,  it  is  necessary  to  constitute  robbery 
that  the  taking  be  by  force  or  intimidation.  The  force  or 
intimidation  is  the  gist  of  the  offense,  and  the  crime  of  rob- 
bery is  not  committed  unless  the  property  stolen  is  taken 
from  the  person  by  force  or  intimidation.  (Burke  v.  Peo- 
ple, 148  111.  70;  Hall  V.  People,  171  id.  540.)  In  the  lat- 
ter case  Hall  unbuttoned  his  victim's  vest  and  took  the. 
pocket-book  from  his  inside  vest  pocket,  using  no  more 
force  than  the  mere  physical  effort  of  taking  the  pocket- 
book  from  the  victim's  pocket  and  transferring  it  to  his 
own,  and  the  court  said  that  if  that  is  robbery  then  no  prac- 
tical distinction  between  that  crime  and  larceny  from  the 
person  exists.  The  owner's  power  to  retain  his  property 
must  be  overcome  by  the  use  of  actual  violence  or  by  fear. 
(People  V.  Ryan,  239  111.  410.)  In  People  v.  Campbell, 
234  111.  391,  it  was  held  that  the  force  required  to  tear  a 
diamond  stud  from  the  wearer's  shirt  front,  to  which  it 
was  attached  by  a  spiral  pin,  and  the  struggle  to  retain  the 
pin,  constituted  the  taking  robbery.  In  the  present  case  the 
incriminating  evidence  tended  to  show  only  a  stealthy  tak- 
ing of  the  pocket-book  from  Kehl's  pocket  and  transferring 
of  it  to  Jones'  pocket.  The  evidence  excluded  any  attempt 
to  use  violence.  There  was  no  evidence  of  a  struggle  to 
retain  possession  of  the  pocket-book  but  only  an  accusation 
of  the  theft  after  it  occurred,  which  the  plaintiff  in  error 
resented  by  assaulting  the  accuser.  The  actions  of  the  plain- 
tiff in  error  as  testified  to  were  those  of  a  pick-pocket  and 
not  of  a  highwayman. 

Under  the  evidence  the  plaintiff  in  error  was  not  guilty 
of  the  crime  of  robbery,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 
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(No.  12970. — Reversed  and  remanded.) 

The  City  of  Chicago,  Appellee,  vs.  The  Chicago  Raii,- 

WAYS  Company,  Appellant. 

Opinion  filed  December  17,  ipip> 

1.  Special  assessments — when  the  Chicago  street  railway  ordi- 
nance does  not  preclude  assessment.  The  provisions  of  the  street 
railway  ordinance  of  the  city  of  Chicago  which  define  the  com- 
pany's duty  as  to  paving  and  repairing  streets  have  reference  to 
streets  occupied  by  the  tracks  of  the  company  and  do  not  preclude 
the  assessment  of  the  company's  land  for  the  paving  of  an  alley 
abutting  upon  the  land,  which  is  used  for  a  storage  yard,  in  which 
alley  the  company  has  no  railway  track. 

2.  Same — effect,  as  to  benefits,  when  property  is  devoted  to  a 
special  use.  Land  of  a  street  railway  company  which  is  devoted 
to  use  as  a  storage  yard  and  will  continue  to  be  so  used  can  be 
specially  assessed  for  a  paving  improvement  only  to  the  extent  of 
the  benefit  to  the  property  with  reference  to  its  special  use,  and 
it  is  error  to  allow  proof  of  general  benefits  based  on  the  increased 
market  value  of  the  property  in  case  it  should  be  sold. 

Appeai,  from  the  County  Court  6f  Cook  county;  the 
Hon.  John  H.  Wii.i.iA|tfS,  Judge,  presiding. 

Ch arises  M.  Haft,  (W.  W.  Gurley,  of  counsel,)  for 
appellant. 

Samuel  A.  Ettelson,  Corporation  Counsel,  (Joseph 
J.  SU1.LIVAN,  George  P.  Foster,  Otto  Ui^rich,  and  H.  A. 
Tiffany,  of  counsel,)  for  appellee. 

Mr.  Justice  Carter  delivered  the  opinion  of  the  court : 

This  is  an  appeal  from  the  judgment  of  the  county  court 
of  Cook  county  confirming  a  special  assessment  for  the  pav- 
ing of  an  alley  in  the  city  of  Chicago. 

The  record  shows  an  ordinance  was  passed  by  the  au- 
thorities of  said  city  in  October,  191 7,  providing  for  paving 
the  roadway  of  an  alley  running  east  from  Western  avenue 
between  West  Harrison  and  Flournoy  streets ;  that  appellant 
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is  chartered  for  the  sole  purpose  of  conducting  a  street  rail- 
way business ;  that  certain  of  its  property  involved  in  this 
appeal,  being  lots  27  to  41,  inclusive,  in  a  certain  block, 
abutting  on  the  alley  to  be  paved,  was  assessed  for  this  pave- 
ment. The  evidence  shows  that  for  more  than  ten  years 
last  past  these  lots  have  been  used  exclusively  for  a  material 
yard  for  the  storage  of  supplies  used  by  appellant  in  con- 
junction with  its  street  railway  business ;  that  said  lots  w^ill 
continue  to  be  used  permanently  for  the  sole  purpose  afore- 
said; that  the  buildings  upon  said  property  are  of  minor 
importance;  that  most  of  the  materials  stored  upon  said 
premises  are  non-combustible,  and  consist  of  metal  of  vari- 
ous kinds  manufactured  into  parts  for  street  railway  use, 
sand,  cement,  crushed  stone,  etc. ;  that  the  entrance  to  said 
lots  has  been  in  the  past  substantially  all  made  from  West- 
ern avenue,  although  it  is  possible  to  enter  the  lots  through 
a  gate  from  Floumoy  street ;  that  practically  all  of  the  ma- 
terial which  is  taken  into  or  from  said  yard  is  carried  by 
rail  on  the  tracks  of  said  company  through  the  Western 
avenue  entrance;  that  said  lots  are  surrounded  by  a  tight 
board  fence  about  eight  feet  high,  above  which  are  placed 
two  or  three  barbed  wires.  The  alley  in  question  is  not 
occupied  in  any  way  by  street  car  tracks,  nor  is  there  any 
evidence  in  the  record  which  tends  to  show  that  it  is  li&ble 
to  be  used  for  that  or  any  other  street  car  purpose  in  the 
near  future.  While  it  is  physically  possible  to  have  an  en- 
trance from  the  alley  to  the  yard  of  appellant,  there  is  no 
evidence  tending  to  show  that  there  is  any  such  plan  or  in- 
tention on  appellant's  part.  Appellant  has  a  double-track 
street  railway  running  in  front  of  this  yard  along  Western 
avenue. 

It  is  argued  by  counsel  for  appellant  that  this  property 
cannot  be  assessed  for  the  improvement  because  of  the  con- 
tract provisions  of  the  ordinance  under  which  it  is  operat- 
ing its  street  cars  over  tracks  in  the  city  of  Chicago.  That 
ordinance  provides,  among  other  things:     "The  company 
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shall  at  its  own  expense  fill,  grade,  pave  and  keep  in  repair 
that  portion  of  the  street  occupied  by  it,  as  more  specifically 
provided  for  in  exhibit  'B.'  "  Exhibit  "B"  referred  to, 
provides,  among  other  things :  "The  company,  as  respects 
filling,  grading,  paving,  keeping  in  repair,  sweeping,  sprink- 
ling, keeping  clean  or  otherwise  iniproving  the  streets  or 
part  of  streets  occupied  by  its  railway,  shall  fill,  grade,  keep 
in  repair,  sweep,  sprinkle  and  keep  clean  and  free  from  snow 
eight  (8)  feet  in  width  of  all  streets  and  public  ways,  or 
portions  thereof,  occupied  by  it  with  a  single-track  railway 
and  sixteen  (i6)  feet  in  width  of  all  streets  and  public 
ways,  or  portions  thereof,  occupied  by  it  with  a  double- 
track  railway." 

It  is  strenuously  insisted  by  counsel  for  appellant  that 
under  the  reasoning  of  this  court  in  City  of  Chicago  v.  Chi- 
cdgo  Raihvays  Co,  282  111.  383,  under  the  above  provisions 
of  the  ordinance  the  city  cannot  specially  assess  any  of  the 
property  of  appellant  used  for  street  railway  purposes  for 
paving  or  other  surface  improvements.  That  decision  does 
not  so  hold,  neither  do  the  other  decisions  cited  and  relied 
on  by  counsel  for  appellant,  such  as  City  of  Chicago  v.  Shel- 
don,  76  U.  S.  50,  Parmelee  v.  City  of  Chicago,  60  111.  267, 
and  West  Chicago  Street  Railroad  Co.  v.  City  of  Chicago, 
178  id.  339,  so  hold.  In  each  of  the  cases  referred  to,  the 
court  was  considering  the  paving  by  special  assessment  of 
a  street  upon  which  the  street  railway  had  located  one  or 
more  tracks,  and  what  was  stated  in  any  of  those  cases  re- 
ferred particularly  to  the  situation  of  paving  the  street  upon 
which  tracks  were  operated,  and  not  to  a  situation  such  as 
this,  where  the  street  railway  company  does  not  occupy,  with 
its  tracks  or  otherwise,  the  alley  in  question.  A  fair  con- 
struction of  the  contract  ordinance  in  question,  particularly 
the  parts  quoted  above,  taken  in  connection  with  the  rest 
of  the  ordinance,  would  appear  to  be  that  the  contract  as 
to  paving  the  streets  by  the  appellant  applies  only  to  those 
streets  "occupied"  by  its  railway.    The  objection  by  appel- 
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lant,  therefore,  to  this  assessment  on  the  ground  that  the 
contract  ordinance  prevents  and  forbids  the  city  from  assess- 
ing this  property  for  paving  this  alley  cannot  be  sustained. 

It  is  further  argued  by  counsel  for  appellant  that  as  the 
property  in  question  had  for  years  been  devoted  to  street 
railway  purposes,  and  Ihe  evidence  tends  to  show  will  con- 
tinue so  to  be  used  for  years  to  come,  it  is  only  subject  to 
a  special  assessment  upon  the  theory  that  the  property  will 
be  benefited  by  the  proposed  improvement  when  devoted  to 
street  railway  purposes.  Under  the  reasoning  of  this  court 
in  Chicago  Union  Traction  Co.  v.  City  of  Chicago,  202  111. 
576,  Chicago  Union  Traction  Co.  v.  City  of  Chicago,  204 
id.  363,  City  of  Chicago  v.  Chicago  Railways  Co.  supra, 
and  Village  of  Oak  Park  v.  Chicago  and  West  Towns  Rail- 
way  Co.  285  id.  459,  there  can  be  no  question  that  this  is 
the  correct  rule  of  law  to  apply  to  this  property  under  the 
circumstances  shown  by  this  record. 

Appellee  put  on  the  witness  stand  certain  real  estate  ex- 
perts, who  were  asked  by  appellee  to  state  whether  or  not 
in  their  opinion  the  property  of  the  objector  would  be  bene- 
fited by  the  proposed  improvement  of  the  alley  in  question. 
This  was  objected  to  by  counsel  for  appellant  on  the  ground 
that  the  question  was  too  broad ;  that  it  should  be  limited 
to  the  question  of  the  benefit  by  this  improvement  to  the 
property  in  question  when  devoted  to  the  use  to  which  the 
evidence  shows  it  has  been  devoted  and  will  continue  to  be 
devoted.  This  objection  was  overruled  and  exception  taken. 
It  is  contended  by  counsel  for  appellee  that  even  though  the 
rule  of  law  argued  for  by  counsel  for  appellant  be  the  cor- 
rect one,  no  prejudicial  error  was  committed  by  the  trial 
court  in  permitting  this  general  question  to  be  answered 
over  the  objection  of  counsel  for  appellant,  as  on  cross- 
examination  of  these  witnesses  they  testified  that  the  selling 
or  market  value  of  the  property  would  be  affected  by  the 
proposed  improvement  to  the  extent  of  the  assessment  lev- 
ied against  it,  and  that  such  improvement  would  also  give 
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additional  fire  protection  to  said  property  and  render  the 
alley  more  sanitary;  that  this  testimony  shows  that  these 
witnesses  did  not  base  their  opinions  upon  the  supposition 
that  the  property  was  to  be  used  for  other  than  city  rail- 
way purposes.  With  this  we  cannot  agree.  This  court  has 
held  more  than  once  that  the  present  and  not  the  probable 

future  use  of  the  land  is  the  test  of  market  value  to  be 

• 

shown  by  the  evidence,  and  that  property  used  for  rail- 
way purposes,  devoted  to  such  special  use,  has  no  market 
value, — that  is,  no  market  value  in  the  ordinary  use  of  that 
term.  (Illinois  Central  Railroad  Co,  v.  City  of  Chicago, 
169  111.  329;  City  of  Lincoln  v.  Chicago  and  Alton  Rail- 
road Co.  262  id.  II.)  Under  the  reasoning  of  the  authori- 
ties cited  in  this  last  case  and  the  other  authorities  cited 
heretofore,  there  can  be  no  question  that  the  trial  court  erred 
in  not  sustaining  the  objection  of  counsel  for  appellant  to 
the  general  questions  asked  of  the  real  estate  expert  wit- 
nesses of  appellee.  As  was  said  by  this  court  in  City  of 
Chicago  v.  Chicago  Railways  Co.  supra,  on  page  386 :  "The 
appellant  could  not  be  required  to  change  the  use  of  the 
property,  and  the  property  could  not  be  assessed  on  the 
theory  suggested  by  the  counsel  for  the  appellee  that  the 
appellant  might  sell  the  property  for  a  manufacturing  plant 
and  move  the  terminal  to  some  other  place,  which  could 
be  said  of  depot  grounds,  switch  yards  or  other  property 
used  in  the  operation  of  a  railroad."  The  same  reasoning 
applies  here.  The  evidence  as  to  the  benefit  of  this  local 
improvement  to  the  property  in  question  should  have  been 
limited  to  the  question  of  benefit  to  the  property  when  de- 
voted to  the  use  to  which  the  evidence  shows  it  had  been 
and  was  being  put. 

For  the  error  in  admitting  the  testimony  on  this  ques- 
tion the  judgment  of  the  county  court  must  be  reversed 
and  the  cause  remanded  for  further  proceedings  in  harmony 
with  the  views  herein  stated,    j^^.^.^^  and  remanded. 
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(No.  12848. — Cause  transferred.) 

The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, vs.  Max  Fensky,  PlaintiflF  in  Error. 

Opinion  filed  December  ly,  ipip. 

1.  Criminal  law — what  necessary  to  authorize  direct  review  by 
the  Supreme  Court  of  conviction  for  misdemeanor.  The  Supreme 
Court  has  no  jurisdiction  to  entertain  a  writ  of  error  to  the  trial 
court  to  review  a  conviction  for  misdemeanor  prosecuted  by  infor- 
mation unless  a  constitutional  question  was  raised  in  the  lower 
court  and  is  involved  for  decision  in  the  Supreme  Court. 

2.  Appeals  and  errors — Supreme  Court  will  not  take  jurisdic- 
tion to  review  constitutional  question  previously  decided.  Where 
a  constitutional  question  has  been  previously  decided  by  the  Su- 
preme Court  it  will  not  entertain  an  appeal  or  writ  of  error  lor 
the  purpose  of  again  raising  the  same  question. 

Writ  of  Error  to  the  County  Court  of  DuPage  county; 
the  Hon.  Frank  E.  Shopen,  Judge,  presiding. 

Charles  E.  Erbstein,  (Zack  C.  Hoffheimer,  and 
Cameron  Latter,  of  counsel,)  for  plaintiff  in  error. 

Edward  J.  Brundage,  Attorney  General,  Charles  W. 
Hadley,  State's  Attorney,  and  Floyd  E.  Britton,  for  the 
People. 

Mr.  Justice  Farmer  delivered  the  opinion  of  the  court: 

Max  Fensky  was  charged  by  information  filed  by  the 
State's  attorney  in  the  county  court  of  DuPage  county  with 
selling  intoxicating  liquors  in  said  county  in  violation  of 
section  i  of  the  act  of  1887  prohibiting  the  sale  of  intox- 
icating liquors  outside  of  incorporated  cities,  villages  and 
towns  "in  any  less  quantity  than  five  gallons  and  in  the  origi- 
nal package  as  put  up  by  the  manufacturer."  (Kurd's  Stat. 
191 7,  chap.  43,  par.  16.)  The  penalty  provided  for  the 
violation  of  the  statute  is  a  fine  of  not  less  than  $50  for 
each  offense,  or  imprisonment  in  the  county  jail  not  less 
than  thirty  nor  more  than  ninety  days,  or  both,  in  the  dis- 
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cretion  of  the  court.  The  information  contained  twelve 
counts  in  substantially  identical  language,  except  the  sales 
were  charged  to  have  been  made  on  different  dates.  Each 
count  charged  that  the  defendant,  outside  the  incorporated 
limits  of  any  city,  town  or  village,  not  having  a  legal  license 
to  keep  a  drafn-shop,  unlawfully  sold  for  money  to  divers 
persons  intoxicating  liquor,  "the  said  liquor  sold  as  afore- 
said then  and  there  not  being  in  the  original  package  as  put 
up  by  the  manufacturer."  The  information  was  signed  and 
sworn  to  by  the  State's  attorney,  his  affidavit  stating  the 
information  "is  true  as  he  is  informed  and  believes."  When 
arrested  and  brought  into  court  March  6,  19 19,  defendant 
made  an  oral  motion  to  quash  the  information.  April  14 
defendant  filed  a  special  and  general  demurrer  to  the  infor- 
mation and  each  count  thereof.  The  grounds  of  general 
demurrer  alleged  were  that  the  information  was  insufficient 
to  require  defendant  to  answer,  and  the  grounds  of  special 
demurrer  alleged  were  that  the  information  did  not  state 
the  name  of  the  person  to  whom  liquor  was  sold;  that  it 
did  not  state  the  kind,  name  or  nature  of  the  liquor  sold, 
did  not  state  in  what  quantity  it  was  sold,  and  that  it  failed 
to  allege  with  sufficient  certainty  and  particularity  such  vio- 
lation of  the  statute  as  to  inform  the  defendant  of  the  pre- 
cise charge  against  him.  The  court  overruled  the  motion  to 
quash  and  the  general  and  special  demurrers.  Leave  was 
granted  the  State's  attorney  to  amend  the  information.  The 
amendment  was  filed  April  14,  and  consisted  of  inserting 
in  each  count  between  words  designated,  "the  said  liquor 
sold  as  aforesaid  then  and  there  being  in  less  quantities  than 
five  gallons."  The  cause  came  on  for  trial  before  a  jury 
in  May.  The  jury  returned  a  verdict  finding  the  defendant 
"guilty  in  manner  and  form  as  charged  in  each  and  every 
count  of  the  information  herein."  The  court  overruled  mo- 
tions for  a  new  trial  and  in  arrest  and  sentenced  defendant 
under  the  first  count  of  the  information  to  the  county  jail 
for  thirty  days  and  to  pay  a  fine  of  J50  and  costs  and  to 
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stand  committed  until  said  fine  and  costs  are  paid,  and  on 
each  of  the  other  counts  to  pay  a  fine  of  $50  and  to  stand 
committed  imtil  paid.  Defendant  has  sued  a  writ  of  error 
out  of  this  court  to  review  the  judgment. 

Unless  a  constitutional  question  was  raised  in  the  trial 
court  and  is  involved  for  decision  this  court  has  no  juris- 
diction to  entertain  the  case,  as  the  offense  charged  in  the 
information  is  a  misdemeanor.  It  does  not  appear  from 
the  record  that  any  constitutional  question  was  raised  in 
the  trial  court  by  the  motion  to  quash  or  the  demurrers. 
Counsel  say  in  the  first  point  of  their  brief :  "The  statute 
authorizing  prosecutions  of  criminal  charges  upon  infor- 
mation of  the  State's  attorney  is  unconstitutional," — citing 
People  V.  Clark,  280  111.  160,  People  v.  Powers,  283  id. 
438,  and  People  v.  Reed,  287  id.  606.  None  of  these  cases 
so  hold.  This  court  has  repeatedly  sustained  the  statute 
authorizing  prosecutions  of  misdemeanors  by  information. 
In  the  Clark  case  the  information  was  not  sworn  to  by 
anyone,  and  it  was  held  the  provision  of  the  statute  that 
when  the  information  is  presented  by  the  Attorney  General 
or  State's  attorney  it  need  not  be  sworn  to  was  in  violation 
of  section  6  of  the  bill  of  rights.  The  same  objection  to 
the  information  was  made  in  the  Powers  case,  but  it  was 
held  that  the  point  was  waived  by  suing  out  a  writ  of  error 
from  the  Appellate  Court.  In  the  Reed  case,  which  also 
went  first  to  the  Appellate  Court,  the  information  was  filed 
in  the  municipal  court  of  Chicago,  and  one  of  the  ques- 
tions raised  in  this  court  questioned  the  jurisdiction  of  the 
municipal  court  because  section  27  of  the  Municipal  Court 
act  permitted  filing  an  information  for  a  criminal  offense 
on  information  and  belief.  The  court  held  the  point  was 
waived  by  not  raising  it  in  the  trial  court  and  by  taking  the 
case  to  the  Appellate  Court. 

We  have  examined  this  record  and  read  the  statements 
of  counsel  to  the  court  and  their  colloquies  with  each  other, 
and  from  none  of  them,  nor  from  any  written  pleading  or 
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document  filed,  does  it  appear  that  any  constitutional  objec- 
tion was  raised.  The  motion  first  made  to  quash  was  oral, 
but  what  is  termed  the  general  and  special  demurrers  to  the 
information  set  out  only  the  objections  we  have  above  men- 
tioned, and  it  seems  quite  clear  that  no  constitutional  ques- 
tion was  raised  in  the  trial  court  to  the  information  in  its 
original  form  or  amended  form.  Before  amendment  the 
information  charged  a  crime  under  the  statute.  {Tipton 
V.  People,  156  111.  241.)  If  it  be  contended  that  the  motion 
to  quash  and  in  arrest  raised  the  constitutionality  of  the 
statute  authorizing  prosecutions  of  criminal  oflFenses  upon 
information  of  the  State's  attorney,  as  is  apparently  claimed, 
that  question  cannot  now  be  raised  in  this  court.  When  a 
constitutional  question  has  been  previously  decided  by  this 
court  it  will  not  entertain  an  appeal  or  writ  of  error  for 
the  purpose  of  again  raising  the  same  question.  People  v. 
Powers,  supra;  Dietz  v.  Big  Muddy  Coal  and  Iron  Co,  263 
111.  480. 

Other  errors  assigned  and  argued  do  not  raise  any  con- 
stitutional question,  and  we  are  of  opinion  this  court  has 
no  jurisdiction  to  entertain  the  writ  of  error. 

The  cause  will  therefore  be  transferred  to  the  Appel- 
late Court  for  the  Second  District,  and  the  clerk  of  this 
court  will  transmit  to  that  court  the  transcript  and  all  files 
in  the  case.  ^^^^  transferred. 
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trover  will  lie  for  conversion  of  bills,  notes  and  securities,     ii 

when  rule  that  indebtedness  of  intestate  cannot  be  set  off 
in  action  by  administrator  does  not  apply 12 

administrator  may  sue  for  a  conversion  of  securities  be- 
longing to  his  estate — waiver 12 

when  a  suit  may  be  maintained  on  a  preliminary  contract 
of  insurance 26 

plaintiff  in  a  statutory  action  must  bring  himself  within 
requirements  of  the  act 85 

when  an  action  accruing  under  the  laws  of  another  State 
will  be  enforced  in  Illinois 227 

effect  of  repeal  of  statute  giving  a  special  remedy 227 

theory  of  self-defense  should  not  be  ignored  in  instruc- 
tions in  murder  trial 260 

when  bill  to  enjoin  collection  of  taxes  is  a  proper  rem- 
edy— burden  of  proof 375 

title  to  land  cannot  be  litigated  in  quo  warranto 384 

owner  of  land  will  be  protected  by  an  injunction  against 
illegal  entry  under  color  of  power  of  eminent  domain. .  385 

tax-payer  has  no  right  to  injunction  to  prevent  holding  an 
election  because  of  its  expense 490 

when  mandatory  injunction  is  proper  to  remove  unlawful 
connection  with  tile  drain •. 497 

ADMINISTRATION. 

when  contracts  of  intestate  are  admissible  in  suit  in  trover 
by  administrator 11 

when  rule  that  indebtedness  of  intestate  cannot  be  set  off 
in  action  by  administrator  does  not  apply 12 

administrator  may  sue  for  a  conversion  of  securities  be- 
longing to  his  estate — waiver 12 
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in  disbarment  prcM:eeding  leave  to  amend  count  to  corre- 
spond to  proof  must  be  obtained  from  Supreme  Court. .  241 
circuit  court  cannot  amend  judgment  after  writ  of  error 

has  been  made  a  supersedeas 323 

when  record  of  a  judgment  of  conviction  may  be  amended 
after  the  term — what  memoranda  are  required  to  amend 
record  after  term  has  expired 560 

APPEALS  AND  ERRORS. 

Appellate  Court  may  allow  plaintiff  to  remit  part  of  the 
verdict  and  enter  final  judgment 12 

when  defendant  cannot  complain  that  the  Appellate  Court 
entered  final  judgment 13 

when  Supreme  Court  is  not  bound  by  finding  of  chancel- 
lor on  question  of  delivery  of  deed 36 

on  appeal  from  action  of  township  trustees  on  petition  for 
school  district  the  county  superintendent  is  limited  to  a 
review  of  their  decision 45 

a  statute  is  not  unconstitutional  because  it  denies  right 
of  appeal 60 

a  writ  of  error  to  reverse  judgment  of  conviction  does  not 
review  action  of  court  after  judgment 234 

when  the  Appellate  Court  should  not  reverse  without  re- 
manding   301 

when  a  freehold  is  not  involved 321 

supersedeas  suspends  further  action  of  trial  court 323 

on  appeal  to  circuit  court  proponents  of  will  are  not  bound 
by  testimony  of  subscribing  witnesses 440 

on  appeal  from  order  of  probate,  contestants  of  will  are 
confined  to  the  testimony  of  subscribing  witnesses  and 
to  cross-examination 44^ 

question  of  constitutionality  of  statute  cannot  be  raised  for 
first  time  in  Supreme  Court 449 

assignments  of  error  must  be  based  upon  the  record 449 

when  existence  of  perpetual  easement  is  involved  in  drain- 
age suit^ 49^ 

when  decision  of  the  Industrial  Commission  that  an  em- 
ployee was  not  an  fndependent  contractor  is  binding  on 
Supreme  Court 5^1 

Appellate  Court's  finding  of  facts  is  binding  on  Supreme 
Court— ultimate  fact  is  a  question  of  fact  although  there 
is  no  conflict  in  the  testimony 5^6 

finding  of  Appellate  Court  on  mixed  question  of  law  and 
fact  is  conclusive  on  the  Supreme  Court — what  is  an 
ultimate  fact  in  a  case 5^6 
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•  when  the  appellant  must  preserve  the  evidence 550 

when  a  freehold  is  not  involved  on  bill  to  construe  will . . .  558 
recital  in  record  must  be  taken  as  true  in  absence  of  bill 

of  exceptions 560 

what  is  the  ultimate  fact  which  Appellate  Court  must  find 

under  section  120  of  Practice  act 565 

when  finding  by  the  Appellate  Court  is  conclusive 565 

finding  by  Appellate  Court  on  mixed  questions  of  law  and 

fact  is  binding 565 

plaintiff  in  error  should  file  brief  as  well  as  argument 577 

allowing  rehearing  under  Public  Utilities  act  extends  time 

for  taking  appeal 580 

what  is  necessary  to  authorize  direct  review  by  Supreme 

Court  of  conviction  for  misdemeanor 612 

Supreme  Court  will  not  take  jurisdiction  to  review  con- 
stitutional question  previously  decided 612 

ATTORNEYS  AT  LAW. 

fact  that  fine  has  been  assessed  against  attorney  is  not, 
alone,  ground  for  disbarment 241 

where  attorney's  acts  constitute  a  crime  it  is  not  necessary 
that  he  be  convicted  before  he  can  be  disbarred 241 

an  attorney  should  make  remittance  of  collection  as  soon 
as  possible 241 

leave  to  amend  count  to  correspond  to  proof  must  be  ob- 
tained from  Supreme  Court 241 

an  attorney  may  be  disbarred  for  converting  client's  prop- 
erty to  his  own  use 241 

attorney  cannot  represent  conflicting  interests 370 

solicitors'  fees  are  allowed  to  parties  and  not  to  solicitors..  407 

BAILMENTS. 

what  constitutes  conversion  of  securities  by  bailees 11 

bailee's  authority  is  limited  by  terms  of  bailment  contract.  12 

when  bailee  of  promissory  note  is  guilty  of  larceny 234 

BILLS  AND  NOTES. 

trover  will  lie  for  conversion  of  bills,  notes  and  securi- 
ties— what  constitutes  conversion  of  securities  by  bailees     11 

when  a  contract  evidences  a  loan  and  not  a  purchase  of 
securities '  ^^ 

receipt  of  a  check  is  not  payment  of  a  debt 88 

when  bailee  of  promissory  notes  is  guilty  of  larceny 234 
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BILLS  OF  EXCEPTIONS.                                                    page. 
recital  in  record  must  be  taken  as  true  in  absence  of  bill 
of  exceptions 560 

BILLS  OF  LADING.— See  CARRIERS. 

BROKERS. 

when  a  contract  evidences  a  loan  and  not  a  purchase  of 
securities 12 

BURDEN  OF  PROOF. 

burden  is  on  grantee  to  prove  delivery  of  deed  by  pre- 
ponderance of  evidence 3^ 

under  Federal  Employers*  Liability  act  burden  is  on  de- 
fendant to  prove  contributory  negligence 49 

presumption  of  delivery  of  a  deed  in  case  of  voluntary 
settlement  puts  burden  on  adverse  party  to  show  there 
was  no  delivery 97 

burden  of  proving  unreasonableness  of  an  ordinance  is  on 
party  asserting  it " 142 

burden  is  on  telegraph  company  to  show  how  mistake  in 
transmission  of  message  occurred I55 

objector  must  prove  tax  item  for  loss  and  cost  is  unrea- 
sonable or  fraudulent 3^9 

objector  to  sanitary  district  tax  for  building  sewers  must 
prove  that  the  sewers  are  local  improvements 329 

burden  is  on  objector  to  prove  tax  invalid 375 

burden  is  on  contestant  in  election  contest  to  show  ballots 
have  been  properly  preserved 380 

claimant  under  Workmen's  Compensation  act  must  prove 
injury  arose  out  of  employment 459 

burden  is  on  contestants  to  prove  fraud  or  undue  influence 
.  in  execution  of  will 477 

burden  is  on  employer  in  compensation  case  to  prove  em- 
ployee was  engaged  in  inter-State  commerce 59^ 

burden  of  proof  of  common  law  marriage  in  another  State 
is  on  party  asserting  it 594 

BUS  LINES.-See  PUBLIC  UTILITIES. 

CARRIERS.— See  RAILROADS. 

an  individual  expressman  is  not  a  common  earner  withm 
meaning  of  Public  Utilities  act 142 

the  Carmack  amendment  does  not  apply  to  telegraph  com- 
panies .  ! ;  •  •  '55 
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amendment  of  1910  to  Interstate  Commerce  act  does  not 
affect  liability  of  telegraph  companies  for  negligence  in 
sending  messages 15^ 

liability  of  telegraph  company  for  negligence  in  transmis- 
sion of  interstate  telegram  is  a  question  of  State  law. . .   155 

when  Public  Utilities  Commission  cannot  order  railroad 
company  to  issue  through  bill  of  lading 580 

CHARITIES. 

charity,  in  law,  is  not  confined  to  relief  of  poverty — what 
are  distinctive  features  of  a  charitable  organization...   108 

an  institution  may  be  charitable  although  it  charges  those 
who  are  able  to  pay  for  its  benefits 108 

when  a  religious  publishing  society  is  exempt  from  per- 
sonal property  tax 108 

construction  of  a  statute  exempting  charitable  institutions 
from  taxation 109 

what  is  a  charitable  trust — when  a  conveyance  between 
charitable  corporations  does  not  give  rise  to  enforcible 
charitable  trust 205 

charitable  corporation  cannot  donate  its  funds  except  to 
carry  out  purpose  for  which  it  was  created 205 

gift  does  not  revert  to  donor  for  abuse  of  trust  except  by 
express  condition 205 

when  equity  will  enforce  obligations  of  gift  to  charitable 
corporation — when  the  Attorney  General  is  not  a  neces- 
sary party 205 

CITIES.— See  MUNICIPAL  CORPORATIONS. 

CLOUD  ON  TITLE. 

equity  has  jurisdiction  of  bill  to  quiet  title  independently 
of  amendment  of  191 1  to  section  50  of  Chancery  act. . .  428 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFLICT  OF  LAWS. 

liability  of  telegraph  company  for  negligence  in  transmis- 
sion of  interstate  telegram  is  question  of  State  law 155 

when  an  action  accruing  under  the  laws  of  another  State 
will  be  enforced  in  Illinois — each  State  determines  lim- 
its of  jurisdiction  of  its  courts 227 

when  suit  for  wrongful  death  occurring  in  another  State 
cannot  be  prosecuted  in  Illinois 227 
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CONSERVATORS.— See  INSANE  PERSONS. 

CONSTITUTIONAL  LAW.  page. 

section  84  of  Local  Improvement  act  not  unconstitutional 
in  requiring  only  substantial  compliance  with  ordinance .     59 

fact  that  courts  cannot  review  award  of  contract  for  local 
improvement  does  not  render  statute  unconstitutional. .     60 

a  statute  is  not  unconstitutional  because  it  denies  right 
of  appeal 60 

effect  of  constitutional  provision  that  an  act  must  embrace 
one  subject  expressed  in  its  title 314 

what  provisions  may  be  included  in  general  subject  of  act.  314 

sections  50  and  59  of  Public  Utilities  act  do  not  contain 
provisions  not  embraced  in  title  of  act 314 

title  of  act  need  contain  only  general  expression  of  sub- 
ject— purpose  of  requiring  subject  of  act  to  be  expressed 
in  the  title 327 

constitutionality  of  acts  does  not  rest  upon  basis  of  their 
wisdom — ^what  provisions  may  be  included  in  act  hav- 
ing general  title 327 

legislature  may  decide  whether  title  shall  be  general  or 
specific — ^when  provisions  for  levy  of  tax  to  maintain 
parks  and  boulevards  are  invalid 327 

when  tax-payer  is  not  estopped  to  assert  invalidity  of  act — 
what  determines  whether  the  title  of  an  act  expresses  a 
double  purpose .* 328 

purpose  of  constitutional  provision  for  direct  annual  tax. .  329 

power  to  regulate  rates  for  public  utilities  is  inherent  in 
the  State — constitution  does  not  preclude  the  change  of 
street  car  fares  by  State 3^ 

questions  concerning  municipalities  are  determined  by  de- 
cisions of  State  Supreme  Court — police  power  has  no 
fixed  limits 3^ 

neither  legislature  nor  municipal  corporation  can  divest  it- 
self of  police  power 3^ 

question  of  constitutionality  of  statute  cannot  be  raised 
for  first  time  in  Supreme  Court 449 

community  high  school  curative  act  of  19 19  is  valid — tax 
for  community  high  school  is  valid 4^4 

amount  of  taxes  and  rate  of  taxation  are  within  control 
of  legislature — power  of  taxing  is  not  limited  to  July  i . .  467 

act  of  1919  increasing  assessed  value  applies  to  taxes  for 
1919  and  is  valid 4"7 

political  and  civil  rights  defined 49^ 

Supreme  Court  cannot  take  direct  review  of  conviction  for 
misdemeanor  unless  constitutional  question  is  involved..  612 
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Supreme  Court  will  not  take  jurisdiction  to  review  con- 
stitutional question  previously  decided ',..,.  612 

CONSTRUCTION.— See  CONSTITUTIONAL  LAW. 

when  contract  for  insurance  will  be  construed  favorably 
to  the  insured 26 

when  plat  must  be  construed  with  later  agreement  restrict- 
ing use  of  private  alley 72 

tax  exemption  statutes  will  be  strictly  construed — charities  109 

in  construing  deed,  conditions  subsequent  are  preferred  to 
conditions  precedent 133 

intention  of  parties  controls  in  detiermining.  whether  a  con- 
dition subsequent  or  a  covenant  is  included  in  a  deed. . .   133 

of  deed,  as  to  when  a  clause  creates  a  condition  subsequent 
and  not  a  covenant 133 

of  Public  Utilities  act,  as  not  including  individual  express- 
men as  common  carriers 142 

courts  will  adopt  such  a  construction  of  statute  as  was  rea- 
SQnably  intended  by  legislature 142 

of  Carmack  amendment  to  Interstate  Commerce  act,  as 
not  applying  to  telegraph  companies 155 

of  amendment  of  19 10  to  Interstate  Commerce  act,  as  not 
affetting  liability  of  telegraph  companies  for  negligence 
in  sending  messages 155 

of  Parole  law,  as  not  affecting  minimum  term  of  impris- 
onment for  manslaughter 188 

of  deed,  as  to  when  provision  is  a  condition  subsequent 
and  not  a  covenant — of  provision  in  deed  for  appoint- 
ing medical  staff  of  hospital 206 

of  statute,  as  to  meaning  of  provision  that  no  suit  shall  be 
"brought"  or  "prosecuted" 228 

later  statute  must  govern 297 

language  permissive  in  form  may  be  construed  as  impera- 
tive— ^what  must  be  considered  in  ascertaining  intention 
of  the  legislature 3^8 

the  Workmen's  Compensation  act  should  be  given  prac- 
tical construction  420 

of  act  of  1919  permitting  use  of  patented  articles  in  street 
improvements,  as  not  being  retroactive  or  curative 425 

of  community  high  school  curative  act  of  I9i9>  as  to  its 
application 4^4 

of  act  of  1919  increasing  assessed  value,  as  applying  to 
taxes  for  1919 4^7 

of  Drainage  act  of  1889,  as  not  restricting  drainage  rights 
at  common  law 49^ 
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when  rule  that  the  last  clause  in  a  will  should  prevail  over 
prior  inconsistent  clause  does  not  apply 508 

of  will,  as  to  when  devisees  take  a  vested  interest  at  their 
majority 508 

of  Workmen's  Compensation  act,  as  to  what  injuries  it  in- 
cludes—ordinary meaning  of  the  word  "accident" 530 

of  section  120  of  Practice  act,  as  to  what  is  the  ultimate 
fact  which  Appellate  Court  is  required  to  find 565 

what  is  included  within  term  "public  utility" 574 

CONTEMPT. 

an  injunction  must  be  obeyed  unless  void  for  want  of  juris- 
diction— punishment  for  violation  of  injunction  rests  in 
discretion  of  court 301 

when  Appellate  Court  should  not  reverse  without  remand- 
ing proceeding  for  violation  of  injunction 301 

CONTRACTS.— See  LEASES. 

when  contracts  of  intestate  are  admissible  in  suit  in  trover 
by  administrator 11 

when  contract  evidences  a  loan  and  not  the  purchase  of 
securities — ^bailee's  authority  is  limited  by  terms  of  bail- 
ment contract 12 

when  contract  for  insurance  will  be  construed  favorably 
to  the  insured — when  contract  for  insurance  by  mail  be- 
comes complete 26 

when  a  contract  by  mail  is  complete — when  the  existence 
of  a  contract  is  a  question  of  law 27 

what  is  meant  by  substantial  performance  of  a  contract. . .     61 

mere  knowledge  of  seller  that  buyer  intends  to  violate  law 
will  not  render  a  contract  void 147 

illegal  contracts  are  void  for  the  public  good  and  riot  for 
the  defendant's  advantage *   147 

CONVERSION.— See  TROVER. 

CONVEYANCES.— See  DEEDS. 

CORPORATIONS.— See  MUNICIPAL  CORPORATIONS. 

rights  and -privileges  of  foreign  corporations 108 

when  a  conveyance  between  charitable  corporations  does 

not  give  rise  to  en  forcible  charitable  trust 205 

charitable  corporation  cannot  donate  its  funds  except  to 

carry  out  purpose  for  which  it  was  created 205 

when  equity  will  enforce  obligations  of  gift  to  charitable 

corporation 205 
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stockholders  must  make  up  deficiency  where  capita]  stock 
is  paid  for  with  property  at  an  over-valuation 252 

when  assessment  of  capital  stock  by  board  of  review  is 
illegal — when  tax  on  capital  stock  is  illegal  only  as  to 
the  excess — injunction 294 

duty  of  the  State  Board  of  Equalization  in  making  capital 
stock  assessment 307 

State  Board  of  Equalization  cannot  fix  value  of  shares  of 
stock  in  disregard  of  the  facts 307 

when  right  of  corporation  to  exercise  power  of  eminent 
domain  depends  on  Public  Utilities  act 314 

ownership  of  land  includes  power  of  disposition-— common 
law  doctrine  that  there  is  no  owner  of  corporate  prop- 
erty upon  dissolution  is  obsolete 384 

railroad  corporations  may  acquire  property  by  limitation. .  428 

COUNTIES. 

office  of  assistant  State's  attorney  does  not  exist  until  the 
county  board  has  acted. 370 

when  an  objection  to  tax  for  salary  of  State's  attorney 
should  be  sustained-rcounty  tax  item  "for  educational 
purposes"  is  not  sufficiently  definite 519 

COURTS.— See  APPEALS  AND  ERRORS;  PRACTICE. 

CREDITORS.— See  DEBTOR  AND  CREDITOR. 

CRIMINAL  LAW. 

the  minimum  punishment  for  manslaughter  is  one  year — 
Parole  law  does  not  affect  minimum  term  of  imprison- 
ment for  manslaughter 188 

term  of  parole  is  not  part  of  term  of  imprisonment 188 

when  a  bailee  of  promissory  notes  is  guilty  of  larceny — 
a  writ  of  error  to  reverse  judgment  does  not  review 
action  of  court  after  judgment 234 

jury  may  be  instructed  that  they  "should"  take  into  consid- 
eration circumstances  affecting  credibility  of  witnesses..  235 

jury  not  bound  to  believe  defendant's  testimony — affidavit 
of  a  juror  cannot  be  received  to  set  aside  his  verdict. .  259 

fact  that  jury  passed  by  the  place  of  the  crime  does  not 
vitiate  their  verdict 259 

the  misconduct  of  jurors,  if  prejudicial,  is  ground  for  a 
new  trial 259 

whether  misconduct  of  jurors  was  prejudicial  must  be  de- 
termined largely  by  the  trial  court 259 

200  —  40 
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evidence  tending  to  show  motive  is  admissible — ^when  evi- 
dence is  not  relevant  to  the  issue 259 

the  theory  of  self-defense  should  not  be  ignored  in  instruc- 
tions— ^when  an  instruction  defining  malice  aforethought 
is  misleading 260 

giving  a  correct  instruction  does  not  cure  error  of  an  in- 
correct one 260 

limitation  on  the  rule  that  opposite  party  may  prove  all  of 
conversation  referred  to 349 

testimony  in  rebuttal  must  contradict  or  explain  what  has 
been  received — ^an  instruction  should  be  based  upon  the 
evidence 349 

when  defense  may  object  to  evidence  of  conversation  al- 
though referred  to  on  cross-examination 349 

what  necessary  to  sustain  a  conviction  for  receiving  stolen 
property — ^when  property  other  than  that  described  in 
indictment  is  not  admissible 410 

the  testimony  of  an  accomplice  should  be  received  with 
caution 542 

the  court  has  no  authority  to  suspend  a  sentence  indefi- 
nitely— ^when  the  court  does  not  lose  jurisdiction  to  col- 
lect fine  by  imprisonment 560 

court  retains  jurisdiction  ovor  judgment  during  term  at 
which  it  is  rendered * 560 

when  record  of  a  judgment  of  conviction  may  be  amended 
after  the  term 560 

what  memoranda  are  required  to  amend  record  after  term 
has  expired — recital  in  record  must  be  taken  as  true  in 
absence  of  bill  of  exceptions.  .* 560 

fact  that  information  is  not  properly  verified  does  not  af- 
fect jurisdiction  of  the  court — right  to  have  information 
properly  verified  may  be  waived 5^1 

distinction  between  robbery  and  larceny — what  does  not 
constitute  robbery ' . . . .  603 

what  necessary  to  authorize  direct  review  by  the  Supreme 
Court  of  conviction  for  misdemeanor 612 

Supreme  Court  will  not  take  jurisdiction  to  review  con- 
stitutional question  previously  decided 612 

CROSS-EXAMINATION.— See  EVIDENCE. 

DEBTOR  AND  CREDITOR. 

receipt  of  a  check  is  not  payment  of  debt 88 

DEDICATION.— See  PLATS. 
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a  warranty  deed  destroyed  by  the  grantor  is  presumed  to 
have  conveyed  fee  simple 36 

burden  is  on  grantee  to  prove  delivery  of  deed  by  pre- 
ponderance of  evidence — what  does  not  prove  delivery. .     36 

what  constitutes  a  sufficient  delivery — ^presumption  of  de- 
livery in  case  of  voluntary  settlement  may  be  rebutted. . .     36 

a  deed  must  take  effect  during  the  grantor's  lifetime  to 
avoid  testamentary  disposition 36 

when  Supreme  Court  is  not  bound  by  finding  of  chancel- 
lor on  question  of  delivery 36 

there  is  a  strong  presumption  in  favor  of  delivery  in  case 
of  voluntary  settlement — ^burden  of  proof 97 

what  constitutes  a  delivery — testimony  of  custodian  that 
he  would  have  returned  deed  if  called  for  does  not  de- 
feat delivery 97 

intention  of  grantor  as  to  delivery  is  not  affected  by  un- 
authorized indorsement  on  envelope  containing  deed. ...     97 

conditions  subsequent  are  preferred  to  conditions  prece- 
dent— distinction  between  a  condition  subsequent  and  a 
covenant 133 

intention  of  parties  controls  in  determining  whether  a  con- 
dition subsequent  or  a  covenant  is  included  in  a  deed, . .   133 

when  a  clause  creates  a  condition  subsequent  and  not  a 
covenant 133 

when  a  conveyance  between  charitable  corporations  does 
not  give  rise  to  enforcible  charitable  trust 205 

gift  does  not  revert  to  donor  for  abuse  of  trust  except  by 
express  condition * 205 

when  provision  in  deed  is  a  condition  subsequent  and  not 
a  covenant — provision  in  deed  for  appointing  medical 
staff  of  hospital  construed 206 

equity  will  enforce  a  covenant  though  it  wiU  not  declare 
a  forfeiture  for  breach  of  condition 206 

DEFAULT.— See  JUDGMENTS  AND  DECREES. 

DEFENSES.— See  ACTIONS  AND  DEFENSES. 

DISBARMENT. 

fact  that  fine  has  been  assessed  against  attorney  is  not, 

alone,  ground  for  disbarment 241 

where  attorney's  acts  constitute  a  crime  it  is  not  necessary 

that  he  be  convicted  before  he  can  be  disbarred 241 

an  attorney  should  make  remittance  of  collection  as  soon 

as  possible 241 
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DISBARMENT.— Cow/tntt^d.  page. 

leave  to  amend  count  to  correspond  to  proof  must  be  ob- 
tained from  Supreme  Court 241 

an  attorney  may  be  disbarred  for  converting  client's  prop- 
erty to  his  own  use 241 

DIVORCE. 

when  leave  to  file  a  supplemental  cross-bill  is  properly 

denied 550 

wife  should  not  be  deprived  of  her  own  property  though 

divorce  is  for  her  fault 551 

a  wife  may  be  entitled  to  alimony  though  divorce  is  for 

her  fault 551 

DOWER. 

widow  who  abandons  her  homestead  has  only  right  to  have 
dower  assigned i8i 

DRAINAGE. 

when  an  error  in  description  is  not  sufficient  to  set  aside 
order  establishing  sub-district 124 

plans  and  specifications  attached  to  petition  need  not  be 
introduced  in  evidence 124 

when  a  portion  of  railroad  right  of  way  may  be  included 
in  sub-district 124 

the  extent  of  benefit  does  not  determine  whether  lands 
shall  be  included  in  sub-district 124 

fact  that  certain  lands  are  omitted  from  sub-district  will 
not  defeat  its  organization 124 

liability  of  district  ceases  after  bridges  have  been  restored.  451 

when  existence  of  perpetual  easement  is  involved  in  drain- 
age suit — Drainage  act  of  1889  does  not  restrict  drain- 
age rights  at  common  law 496 

the  owner  of  a  dominant  tract  is  entitled  to  have  surface 
water  pass  off  over  servient  lands 496 

when  a  tile  drain  cannot  be  connected  with  original  drain 
on  lower  tract 49^ 

when  mandatory  injunction  is  proper  to  remove  unlawful 
connection  with  tile  drain 497 

EASEMENTS. 

when  plat  must  be  construed  with  later  agreement  restrict- 
ing use  of  private  alley .' 7^ 

what  is  included  in  a  right  of  passageway — what  structure 
does  not  obstruct  passageway 72 

when  putting  windows  into  party  wall  is  not  evidence  of 
adverse  possession 7^ 
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what  use  may  be  made  of  party  wall  consistent  with  right 
of  passageway 73 

when  existence  of  perpetual  easement  is  involved  in  drain- 
age suit , 496 

the  owner  of  a  dominant  tract  is  entitled  to  have  surface 
water  pass  off  over  servient  lands ^ 496 

ELECTIONS. 

ballots  are  the  best  evidence  in  an  election  contest — bur- 
den is  on  the  contestant  to  show  ballots  have  been  prop- 
erly preserved 380 

what  does  not  destroy  the  evidentiary  value  of  ballots  in 
contest .....: 380 

equity  cannot  issue  injunction  to  restrain  holding  of  elec- 
tion— ^tax-payer  has  no  right  to  injunction  to  prevent 
holding  election  because  of  expense. 490 

EMINENT  DOMAIN. 

what  is  sufficient  effort  to  agree  on  compensation  to  joint 

owners  before  filing  petition 314 

when  right  of  corporation  to  exercise  power  of  eminent 

domain  depends  on  Public  Utilities  act 314 

Public  Utilities  Commission  may  authorize  the  exercise  of 

power  of  eminent  domain 314 

sections  50  and  59  of  Public  Utilities  act  do  not  contain 

provisions  not  embraced  in  title  of  act , 314 

judgment  of  ouster  against  a  railroad  company  does  not 

authorize  another  company  to  enter  without  title 385 

an  owner  of  land  will  be  protected  by  injunction  against 

illegal  entry  under  color  of  power  of  eminent  domain. .  385 
unconditional  injunction  against  unlawful  taking  will  not 

be  allowed  if  injurious  to  public  interest 385 

EMPLOYMENT.— See  WORKMEN'S  COMPENSATION. 

EQUITY. 

when  equity  will  enforce  obligations  of  gift  to  charitable 

corporation 205 

equity  will  enforce  a  covenant  though  it  will  not  declare  a 

forfeiture  for  breach  of  condition 206 

when  court  cannot  disregard  uncontradicted  testimony . . .  375 
equity  has  jurisdiction  to  quiet  title  independently  of  the 

amendment  of  191 1  to  section  50  of  Chancery  act 428 

general  prayer  will  support  any  decree  warranted  by  facts 

alleged  and  proved 428 
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^QUITY.—Continued.  page. 

equity  has  no  jurisdiction  over  political  matters  unless 

property  rights  are  involved 490 

equity  cannot  issue  an  injunction  to  restrain  holding  of 

election 490 

ESTOPPEL. 

when  a  tax-payer  is  not  estopped  to  assert  invalidity  of  an 
act — ^the  doctrine  of  estoppel  in  pais  is  based  on  fraudu- 
lent purpose 328 

acting  in  good  faith  under  mistake  of  law  will  not  give 
rise  to  estoppel  in  pais 328 

EVIDENCE. 

when  contracts  of  intestate  are  admissible  in  suit  in  trover 
by  administrator  ..^ II 

what  question  cannot  be  asked  a  witness  to  impeach  de- 
fendants* reputation  for  truth 13 

when  admission  of  improper  evidence  will  not  require  re- 
versal of  judgment 13 

how  question  as  to  sufficiency  of  evidence  may  be  raised 
in  trial  without  jury 26 

a  warranty  deed  destroyed  by  the  grantor  is  presumed  to 
have  conveyed  fee  simple 36 

presumption  of  delivery  of  deed  in  case  of  voluntary  set- 
tlement may  be  rebutted 36 

burden  is  on  grantee  to  prove  delivery  of  deed  by  prepon- 
derance of  evidence 36 

under  Federal  Employers'  Liability  act  burden  is  on  de- 
fendant to  prove  contributory  negligence 49 

there  is  a  strong  presumption  in  favor  of  delivery  of  deed 
in  case  of  voluntary  settlement — ^burden  of  proof 97 

presumption  is  in  favor  of  validity  of  an  ordinance — bur- 
den of  proof 142 

evidence  calling  for  conclusion  of  witness  as  to  reason- 
ableness of  ordinance  is  not  admissible 142 

oral  testimony  cannot  vary  plain  terms  of  lease 147 

burden  is  on  telegraph  company  to  show  how  mistake  in 
transmission  of  message  occurred I5S 

jury  is  not  bound  to  believe  defendant's  testimony 259 

evidence  tending  to  show  motive  is  admissible  in  a  mur- 
der trial 259 

when  evidence  is  not  relevant  to  the  issue  in  homicide 259 

objector  must  prove  tax  item  for  loss  and  cost  is  unrea- 
sonable or  fraudulent 329 


A 
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EVIDENCE.— C(?w^intterf.  page. 

objector  to  sanitary  district  tax  for  building  sewers  must 
prove  that  the  sewers  are  local  improvements 329 

limitation  on  the  rule  that  opposite  party  may  prove  all  of 
conversation  referred  to 349 

testimony  in  rebuttal  must  contradict  or  explain  what  has 
been  received 349 

when  defense  may  object  to  evidence  of  conversation  al- 
though referred  to  on  cross-examination 349 

burden  is  on  objector  to  prove  tax  invalid 375 

when  court  cannot  disregard  uncontradicted  testimony. . . .  375 

ballots  are  the  best  evidence  in  an  election  contest — ^what 
does  not  destroy  evidentiary  value  of  ballots  in  contest 
of  election 380 

burden  is  on  contestant  in  election  contest  to  show  ballots 
have  been  properly  preserved 380 

when  property  other  than  that  described  in  indictment  is 
not  admissible 410 

on  appeal  to  circuit  court,  proponents  of  will  are  not  bound 
by  testimony  of  subscribing  witnesses 440 

on  appeal  from  order  of  probate,  contestants  of  will  are 
confined  to  testimony  of  subscribing  witnesses  and  to 
cross-examination 440 

subscribing  witnesses  are  not  expert  witnesses  on  the  ques- 
tion of  mental* capacity  of  testator 440 

capacity  to  transact  business  is  best  evidence  of  sound 
mind  and  memory 440 

proof  of  mental  condition  before  and  after  making  will 
is  competent 441 

when  opinion  of  lay  witness  on  question  of  sanity  of  tes- 
tator is  entitled  to  but  little  weight 441 

proponents  of  will  are  not  compelled  to  produce  other  than 
attesting  witnesses 44^ 

attestation  clause  to  will  may  prevail  over  testimony  of 
attesting  witnesses 47^ 

when  opinion  of  non-expert  witness  that  testatrix  was  of 
unsound  mind  is  entitled  to  little  weight 476 

burden  is  on  contestants  to  prove  fraud  or  undue  influence 
in  execution  of  will 477 

circumstantial  evidence  may  prove  that  injury  in  compen- 
sation case  occurred  in  course  of  employment 536 

testifnony  of  an  accomplice  in  criminal  case  should  be  re- 
ceived with  caution 54^ 

burden  is  on  employer  in  compensation  case  to  prove  em- 
ployee was  engaged  in  interstate  commerce 590 
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EVIDENCE.— C(?«/t«Merf.  PAGE. 

order  of  probate  court  finding  that  claimant  for  compen- 
sation was  the  wife  of  deceased  employee  is  not  admis- 
sible against  employer 594 

for  what  purpose  a  judgment  may  be  admitted  against  one 
who  was  not  a  party  to  it 594 

what  is  necessary  to  prove  common  law  marriage  in  an- 
other State 594 

FEDERAL  EMPLOYERS'  ACT.— See  NEGLIGENCE;   RAIL- 
ROADS. 

FEES  AND  SALARIES. 

when  objection  to  tax  for  salary  of  State's  attorney  should 
be  sustained 519 

FORCIBLE  DETAINER. 

when  a  freehold  is  not  involved 321 

> 

FORMER  CASES. 

Kolb  V.  Landes,  2yy  111.  440,  explained,  as  to  whether  tes- 
tator may  devise  fee  by  residuary  clause  after  devising 
contingent  remainders 103 

Drummer  Creek  Drainage  District  v.  Roth,  244  111.  68, 
distinguished,  as  to  when  error  in  description  is  not  suf- 
ficient to  set  aside  order  establishing  sub-district 124 

Hansmeyer  v.  Indian  Creek  Drainage  District,  284  111.  458, 
followed,  as  to  whether  omission  of  lands  from  sub- 
district  will  defeat  its  organization 124 

People  V.  Hartsig,  249  111.  348,  and  George  v.  People,  167 
id.  447,  distinguished,  as  to  whether  term  of  parole  is 
part  of  term  of  imprisonment 188 

Chicago,  Burlington  and  Quincy  Railroad  Co,  v.  Cavanagh, 
278  111.  609,  followed,  as  to  whether  Utilities  Commission 
may  authorize  exercise  of  power  of  eminent  domain 314 

Peoria  Railway  Co,  v.  Industrial  Com,  290  111.  177,  fol- 
lowed, as  to  whether  lump  sum  settlement  may  be  re- 
viewed on  increase  or  recurrence  of  disability 402 

People  V.  Block,  276  111.  286,  and  Brougher  v.  Drainage 
District,  277  id.  156,  explained,  as  to  liability  of  drain- 
age district  after  bridges  have  been  restored ^ 451 

Russo  V.  Ginocchio,  288  111.  470,  distinguished,  as  to  when 

ultimate  fact  is  a  question  of  fact 526 

.    Jakub  V.  Industrial  Com,  288  111.  87,  distinguished,  as  to 

when  injury  from  over-exertion  is  accidental 530 
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FORMER  CASZS^'-Continued,  page. 

Warner  v.  Campbell,  238  III.  630,  explained,  as  to  when 
assessment  for  omitted  credits  will  be  sustained 547 

People  V.  Shattuck,  274  111.  491,  distinguished,  as  to  when 
the  court  does  not  lose  jurisdiction  to  collect  a  fine  by 
imprisonment 560 

FRAUD. 

except  for  fraud,  courts  will  not  interfere  with  award  of 

contract  for  local  improvement 60 

fraud  must  be  specifically  alleged 61 

doctrine  of  estoppel  in  pais  is  based  on  fraudulent  purpose.  328 
burden  is  on  contestants  to  prove  fraud  or  undue  influence 
in  execution  of  will 477 

FREEHOLD. 

when  a  freehold  is  not  involved 321 

when  the  existence  of  perpetual  easement  is  involved  in 

drainage  suit  . .' 496 

when  a  freehold  is  not  involved  on  bill  to  construe  will . . .  558 

GIFTS.— See  CHARITIES. 

GUARDIAN  AND  WARD. 

court  should  see  that  rights  of  insane  persons  are  prop- 
erly protected 485 

HIGHWAYS. 

liability  of  a  drainage  district  ceases  after  bridges  have 
been  restored 451 

HOMESTEAD.— See  HUSBAND  AND  WIFE. 

HUSBAND  AND  WIFE. 

a  widow  who  abandons  her  homestead  has  only  right  to 
have  dower  assigned — ^widow  acquires  no  title  by  pay- 
ing off  husband's  mortgage 181 

wife  should  not  be  deprived  of  her  own  property  though 
divorce  is  for  her  fault 551 

a  wife  may  be  entitled  to  alimony  though  divorce  is  for 
her  fault 55^ 

order  of  probate  court  finding  that  claimant  for  compen- 
sation was  wife  of  deceased  employee  is  not  admissible 
against  employer 594 

what  is  necessary  to  prove  a  common  law  marriage  in  an- 
other State 594 
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INDICTMENTS.  page. 

when  property  other  than  that  described  in  indictment  is 
not  admissible 


410 


INFORMATIONS.— See  CRIMINAL  LAW;    QUO  WAR- 
RANTO. 


INJUNCTION. 

when  injunction  against  collection  of  taxes  should  be  lim- 
ited to  illegal  excess  of  tax 2^4 

injunction  must  be  obeyed  unless  void  for  want  of  juris- 
diction—punishment for  violation  of  injunction  rests  in 
discretion  of  court 301 

when  bill  to  enjoin  collection  of  taxes  is  a  proper  rem- 
edy— burden  of  proof 375 

owner  of  land  \vill  be  protected  by  an  injunction  against 
illegal  entry  under  color  of  power  of  eminent  domain. .  385 

unconditional  injunction  will  not  be  allowed  if  injurious  to 
public  interest 385 

equity  cannot  issue  injunction  to  restrain  holding  of  elec- 
tion—tax-payer has  no  right  to  injunction  to  prevent 
holding  election  because  of  expense 490 

when  mandatory  injunction  is  proper  to  remove  unlawful 
connection  with  tile  drain 497 

INJURIES— See   NEGLIGENCE;     WORKMEN'S    COM- 
PENSATION. 

time  fixed  for  bringing  a  statutory  action  for  wrongful 
death  is  condition  of  liability 8$ 

when  a  suit  for  wrongful  death  occurring  in  another  State 
cannot  be  prosecuted  in  Illinois 227 

there  is  no  vested  right  in  a  tort  until  judgment  for  dam- 
ages is  rendered 227 

INSANE  PERSONS. 

court  should  see  that  rights  of  insane  persons  are  prop- 
erly protected 485 

INSURANCE. 

how  question  as  to  sufficiency  of  evidence  may  be  raised — 
when  contract  for  insurance  will  be  construed  favorably 
to  the  insured 26 

when  contract  for  insurance  by  mail  becomes  complete — 
when  a  suit  may  be  maintained  on  a  preliminary  con- 
tract of  insurance 26  ' 
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INSURANCE.--Con/»««^d.  page. 

when  rate  is  sufificiently  definite  in  preliminary  contract — 

when  insured  is  not  entitled  to  interest 26 

casualty  company  in  paying  an  award  under  Workmen's 

Compensation  act  acts  as  agent  of  the  insured  employer.     88 

INSTRUCTIONS. 

when  instruction  requiring  a  defendant  to  prove  contribu- 
tory negligence  does  not  confine  the  defendant  to  its 
own  witnesses 49 

jury  may  be  instructed  in  criminal  case  that  they  "should" 
take  into  consideration  circumstances  affecting  credibil- 
ity of  witnesses 235 

in  a  murder  trial  the  theory  of  self-defense  should  not  be 
ignored  in  instructions 260 

when  an  instruction  defining  malice  aforethought  is  mis- 
leading    260 

giving  a  correct  instruction  does  not  cure  error  of  an  in- 
correct one 260 

an  instruction  should  be  based  upon  the  evidence 349 

INTEREST. 

when  insured  is  not  entitled  to  interest  in  suit  for  recov- 
ery of  insurance 26 

INTERSTATE  COMMERCE.— See  CARRIERS ;  RAILROADS! 

JOINT  TENANCIES. 

what  is  sufficient  effort  to  agree  on  compensation  to  joint 
owners  before  filing  petition  for  condemnation 314 

JUDGMENTS  AND  DECREES. 

a  judgment  of  ouster  in  quo  warranto  becomes  effective 

when  pronounced ^^84 

general  prayer  will  support  any  decree  warranted  by  facts 

alleged  and  proved 428 

when  it  is  error  to  refuse  to  set  aside  a  default  and  decree 

pro  confesso 485 

court  retains  jurisdiction  over  judgment  during  term  at 

which  it  is  rendered 5^0 

when  record  of  a  judgment  of  conviction  may  be  amended 

after  the  term 560 

for  what  purpose  a  judgment  may  be  admitted  against  one 

who  was  not  a  party  to  it 594 

judgment  cannot  affect  one  who  is  not  a  party  unless  it  is 

of  a  public  nature 594 
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JURISDICTION.— See  CONFLICT  OF  LAWS.  pagb. 

want  of  jurisdiction  must  appear  upon  face  of  record  in 
collateral  proceeding 59 

equity  has  jurisdiction  to  quiet  title  independently  of  the 
amendment  of  191 1  to  section  50  of  Chancery  act 428 

equity  has  no  jurisdiction  over  political  matters  unless 
property  rights  are  involved 490 

when  court  does  not  lose  jurisdiction  to  collect  a  fine  by 
imprisonment 560 

court  retains  jurisdiction  over  judgment  during  term  at 
which  it  is  rendered 560 

fact  that  information  is  not  properly  verified  does  not  af- 
fect jurisdiction  of  court 561 

Supreme  Court  will  not  take  jurisdiction  to  review  con- 
stitutional question  previously  decided 612 

JURORS.— See  TRIAL. 

LANDLORD  AND  TENANT.— See  LEASES. 

LARCENY. 

when  bailee  of  promissory  notes  is  guilty  of  larceny 234 

distinction  between  robbery  and  larceny 603 

•LEASES. 

what  clause  in  a  lease  does  not  render  it  an  illegal  con- 
tract— oral  testimony  cannot  vary  plain  terms  of  le^se. .  147 

LIMITATIONS. 

when  putting  windows  into  party  wall  is  not  evidence  of 

adverse  possession ^2 

when  possession  of  one  heir  cannot  be  tacked  to  possession 

of  widow 181 

the  evidence  of  adverse  possession  must  be  of  a  clear  and 

positive  character 181 

railroad  corporations  may  acquire  property  by  limitation. .  428 

LOCAL  IMPROVEMENTS.— See  SPECIAL  ASSESSMENTS. 

MANSLAUGHTER. 

minimum  punishment  for  manslaughter  is  one  year 1.88 

the  Parole  law  does  not  affect  minimum  term  of  imprison- 
ment for  manslaughter 188 

MARRIAGE.— See  HUSBAND  AND  WIFE. 
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MASTER    AND    SERVANT.— See   WORKMEN'S    COM- 
PENSATION. PAGE, 
when  contributory  negligence  is  not  sole  proximate  cause 
of  injury — rule  as  to  furnishing  reasonably  safe  place 

to  work 49 

negligent  act  of  defendant  need  not  be  sole  cause  of  injury.    49 
obligation  to  furnish  safe  place  to  work  applies  only  to 

relation  of  master  and  servant 196 

distinction  between  employee  and  independent  contractor..  521 

MISTAKE. 

acting  in  good  faith  under  mistake  of  law  will  not  give  rise 
to  estoppel  in  pais 328 

MORTGAGES. 

a  widow  acquires  no  title  by  paying  off  husband's  mort- 
gage— ^mortgagee  has  only  a  qualified  title  during  exist- 
ence of  debt 181 

MUNICIPAL  CORPORATIONS.— See  SPECIAL  ASSESS- 
MENTS. 

cities  under  commission  form  must  follow  Local  Improve- 
ment act 60 

whether  ordinance,  is  unreasonable  is  question  for  court — 
presumption  is  in  favor  of  ordinance — burden  of  proof..   142 

evidence  calling  for  conclusion  of  witness  as  to  reason- 
ableness of  ordinance  is  not  admissible 142 

an  individual  expressman  in  city  is  not  a  common  carrier 
within  meaning  of  Public  Utilities  act 142 

the  Public  Utilities  Commission  may  change  street  railway 
rates  fixed  in  ordinance — constitution  does  not  preclude 
change  of  street  car  fares  by  State 360 

questions  concerning  municipalities  are  determined  by  de- 
cisions of  State  Supreme  Court 360 

neither  legislature  nor  municipal  corporation  can  divest  it- 
self of  police  power 360 

under  commission  form  of  government  the  council  must 
originate  scheme  for  local  improvement ?97 

MURDER. 

jury  is  not  bound  to  believe  defendant's  testimony — evi- 
dence tending  to  show  motive  is  admissible 259 

when  evidence  is  not  relevant  to  the  issue 259 

theory  of  self-defense  should  not  be  ignored  in  instruc- 
tions— when  an  instruction  defining  malice  aforethought 
is  misleading 260 
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NEGLIGENCE.— See  WORKMEN'S  COMPENSATION,    page. 

contributory  negligence  does  not  bar  recovery  under  Fed- 
eral Employers'  Liability  act — ^when  contributory  negli- 
gence is  not  sole  proximate  cause 49 

under  Federal  Employers'  Liability  act  burden  is  on  de- 
fendant to  prove  contributory  negligence 49 

when  instruction  requiring  defendant  to  prove  contribu- 
tory negligence  does  not  confine  it  to  its  own  witnesses. .     49 

rule  as  to  furnishing  reasonably  safe  place  to  work — neg- 
ligent act  of  defendant  need  not  be  sole  cause  of  injury.     49 

when  declaration  does  not  state  cause  of  action — verdict — 
time  fixed  for  bringing  a  statutory  action  for  wrongful 
death  is  condition  of  liability 85 

telegraph  company  cannot  limit  its  liability  for  negligence 
in  transmission  of  message 155 

the  Carmack  amendment  does  not  apply  to  telegraph  com- 
panies     155 

amendment  of  19 10  to  Interstate  Commerce  act  does  not 
affect  liability  of  telegraph  companies  for  negligence  in 
sending  messages 155 

liability  of  telegraph  company  for  negligence  in  transmis- 
sion of  interstate  telegram  is  a  question  of  State  law. . .   155 

when  declaration  should  allege  parties  are  not  governed 
by  Compensation  act 194 

when  the  declaration  should  state  facts  bringing  the  case 
within  exception  to  Compensation  act 194 

owner  is  not  liable  for  negligence  of  an  independent  con- 
tractor— obligation  to  furnish  safe  place  to  work  applies 
only  to  relation  of  master  and  servant 196 

when  defendants  need  not  plead  specially  that  there  were 
independent  contractors 196 

there  is  no  vested  right  in  a  tort  until  judgment  for  dam- 
ages is  rendered 227 

grantor  is  not  bound  to  see  that  the  premises  remain  safe. .  395 

when  former  owner  of  premises  is  not  liable  for  injury  due 
to  defective  appliance 395* 

what  is  an  ultimate  fact  in  a  case 5^6 

NEGOTIABLE  INSTRUMENTS.— See  BILLS  AND  NOTES. 

NEW  TRIAL. 

affidavit  of  a  juror  cannot  be  received  to  set  aside  his  ver- 
dict— ^misconduct  of  jurors,  if  prejudicial,  is  ground  for 
new  trial 259 

whether  misconduct  of  jurors  was  prejudicial  must  be  de- 
termined largely  by  trial  court 259 
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NOTICE.                                                                              PAGE, 
rule  of  court  which  requires  notice  of  motions  to  be  given 
is  binding 485 

OFFICES. 

the  office  of  assistant  State's  attorney  does  not  exist  until 
county  board  has  acted 370 

ORDINANCES.— See  MUNICIPAL  CORPORATIONS. 

PARKS. 

when  provisions  for  levy  of  a  tax  to  maintain  parks  and 
boulevards  are  invalid 327 

PAROLE.— See  CRIMINAL  LAW. 

PARTIES. 

when  Attorney  General  is  not  a  necessary  party  to  suit  to 
enforce  charitable  trust 205 

PARTITION. 

when  a  trust  fund  takes  the  place  of  interest  in  land 508 

PARTNERSHIP. 

good  will  has  no  value  merely  because  partnership  is  a  go- 
ing concern — ^what  is  value  of  good  will  of  a  business. .  252 

PARTY  WALLS.— See  EASEMENTS. 

PLATS. 

when  plat  must  be  construed  with  later  agreement  restrict- 
ing use  of  private  alley 72 

acceptance  of  dedication  will  not  be  implied  without  proof 
of  convenience  and  necessity  to  public 428 

PLEADING. 

fraud  must  be  specifically  alleged — a  motion  to  strike  ad- 
mits only  averments  well  pleaded 61 

when  declaration  docs  not  state  cause  of  action — verdict. .     85 

when  declaration  should  allege  parties  are  not  governed 
by  Compensation  act 194 

when  declaration  should  state  facts  bringing  case  within 
exception  to  Compensation  act 194 

when  defendants  need  not  plead  specially  that  there  were 
independent  contractors 196 

erroneous  ruling  as  to  pleading  may  be  corrected  at  any 
time  before  final  judgment 196 
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FLEADmC— Continued.  pace. 

when  Attorney  General  is  not  a  necessary  party  to  suit  to 
enforce  charitable  trust 205 

whether  bill  is  multifarious  depends  on  circumstances — 
several  matters  may  be  joined  in  one  bill  to  prevent  mul- 
tiplicity of  suits 206 

in  disbarment  proceeding  leave  to  amend  count  to  corre- 
spond to  proof  must  be  obtained  from  Supreme  Court. .  241 

overruling  demurrer  does  not  preclude  directing  verdict. .  395 

general  prayer  will  support  any  decree  warranted  by  facts 
alleged  and  proved 428 

when  leave  to  file  a  supplemental  cross-bill  is  properly 
denied 550 

POLICE  POWER. 

police  power  has  no  fixed  limits — neither  legislature  nor 
municipal  corporation  can  divest  itself  of  police  power. .  360 

PRACTICE. 

Appellate  Court  may  allow  plaintiff  to  remit  part  of  the 

verdict  and  enter  final  judgment 12 

when  defendant  cannot  complain  that  the  Appellate  Court 

entered  final  judgment 13 

how  question  as  to  sufficiency  of  evidence  may  be  raised 

in  trial  without  jury 26 

a  motion  to  strike  admits  only  averments  well  pleaded. ...     61 
erroneous  ruling  as  to  pleading  may  be  corrected  at  any  . 

time  before  final  judgment 196 

in  disbarment  proceeding  leave  to  amend  count  to  corre- 
spond to  proof  must  be  obtained  from  Supreme  Court. .  241 
when  the  Appellate  Court  should  not  reverse  without  re- 
manding    301 

supersedeas  suspends  further  action  of  trial  court 323 

circuit  court  cannot  amend  judgment  after  writ  of  error 

has  been  made  a  supersedeas 323 

overruling  demurrer  does  not  preclude  directing  verdict. .  395 
question  of  constitutionality  of  statute  cannot  be  raised 

for  first  time  in  Supreme  Court 449 

assignments  of  error  must  be  based  upon  the  record. .....  449 

rule  of  court  requiring  notice  of  motions  to  be  given  is 
binding — ^when  it  is  error  to  refuse  to  set  aside  a  default 

and  decree  pro  confesso 485 

court  should  see  rights  of  insane  persons  are  protected 485 

when  record  of  a  judgment  of  conviction  may  be  amended 
after  the  term — what  memoranda  are  required  to  amend 
record  after  term  has  expired 560 
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PRACTICE.— Con/wwed.  page. 

when  appellant  must  preserve  the  evidence — ^when  leave 
to  file  supplemental  cross-bill  is  properly  denied 550 

fact  that  information  is  not  properly  verified  does  not  af- 
fect jurisdiction  of  court 561 

what  is  the  ultimate  fact  which  Appellate  Court  must  find 
under  section  120  of  Practice  act 565 

plaintiff  in  error  should  file  brief  as  well  as  argument 577 

allowing  rehearing  under  the  Public  Utilities  act  extends 
time  for  taking  appeal — ^unrestricted  rehearing  re-opens 
whole  case .#.   580 

PRESUMPTIONS. 

warranty  deed  destroyed  by  grantor  is  presumed  to  have 
conveyed  fee  simple 36 

presumption  of  delivery  of  deed  in  case  of  voluntary  set- 
tlement may  be  rebutted 36 

there  is  a  strong  presumption  in  favor  of  delivery  of  deed 
in  case  of  voluntary  settlement — burden  of  proof 97 

presumption  is  in  favor  of  validity  of  an  ordinance — ^bur- 
den of  proof : 142 

PUBLIC  UTILITIES. 

an  individual  expressman  is  not  a  common  carrier  within 

meaning  of  Public  Utilities  act 142 

what  is  sufficient  effort  to  agree  on  compensation  to  joint 

owners  before  filing  petition  for  condemnation 314 

when  right  of  corporation  to  exercise  power  of  eminent 

domain  depends  on  Public  Utilities  act 314 

Public  Utilities  Commission  may  authorize  the  exercise  of 

power  of  eminent  domain 314 

sections  50  and  59  of  Public  Utilities  act  do  not  contain 

provisions  not  embraced  in  title  of  act 314 

power  to  regulate  rates  for  public  utilities  is  inherent  in 

the  State — ^the  Public  Utilities  Commission  may  change 

street  railway  rates  fixed  in  ordinance 360 

constitution  does  not  preclude  change  of  street  car  fares 

by  State ....  360 

what  is  included  within  term  "public  utility"— commission 

cannot  arbitrarily  deny  a  certificate  to  motor  bus  line. .  574 

Public  Utilities  Commission  has  no  arbitrary  powers 575 

allowing  rehearing  under  the  Public  Utilities  act  extends 

time  for  taking  appeal — unrestricted  rehearing  re-opens 

whole  case 5^0 

when  commission  cannot  order  railroad  company  to  issue 

through  bill  of  lading 5^0 

200  —  41 
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QUO  WARRANTO.  page. 

when  State's  attorney  is  disqualified  to  file  information  in 

quo  warranto 370 

who  may  file  petition  for  leave  to  file  information 371 

title  to  land  cannot  be  litigated  in  quo  warranto 384 

a  judgment  of  ouster  becomes  effective  when  it  is  pro- 
nounced    384 

judgment  of  ouster  against  a  railroad  company  does  not 
authorize  another  company  to  enter  without  title 385 

RAILROADS. 

when  a  portion  of  railroad  right  of  way  may  be  included 
in  sub-district  for  drainage  purposes 124 

failure  to  complete  road  in  ten  years  does  not  divest  rail- 
road company  of  title  to  land  purchased  for  right  of  way  384 

judgment  of  ouster  against  a  railroad  company  does  not 
authorize  another  company  to  enter  without  title 385 

when  attempted  re-location  of  line  is  void 385 

railroad  corporations  may  acquire  property  by  limitation. .  428 

when  injury  to  extra  switchman  does  not  happen  in  the 
course  of  his  employment 503 

when  Public  Utilities  Commission  cannot  order  a  railroad 
company  to  issue  through  bill  of  lading 580 

when  proof  does  not  show  that  railroad  watchman  was  en- 
gaged in  interstate  commerce 59^ 

burden  is  on  employer  in  compensation  case  to  prove  em- 
ployee was  engaged  in  interstate  commerce 590 

employee  of  interstate  carrier  is  not  necessarily  engaged  in 
interstate  commerce 599 

what  determines  whether  employee  was  engaged  in  inter- 
state commerce  at  time  of  injury 599 

when  an  employee  is  not  engaged  in  interstate  commerce . .  599 

REAL  PROPERTY,— See  WILLS;  DEEDS. 

RECEIVING  STOLEN  PROPERTY. 

what  necessary  to  sustain  a  conviction  for  receiving  stolen 

property 4^0 

when  property  other  than  that  described  in  indictment  is 

not  admissible 410 

REM AINDERS.— See  WILLS ;  DEEDS. 
REMEDIES.— See  ACTIONS  AND  DEFENSES. 
ROADS  AND  BRIDGES.— See  HIGHWAYS. 
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ROBBERY.                                                                                PAGE, 
distinction  between  robbery  and  larceny — ^what  does  not 
constitute  robbery 603 

RULES  OF  COURT.— See  PRACTICE. 
SALES.— See  CONTRACTS. 

SANITARY  DISTRICTS. 

when,  only,  are  earnings  from  water  power  and  docks  re- 
quired to  be  applied  to  payment  of  bonds 328 

objector  to  sanitary  district  tax  for  building  sewers  muse 
prove  that  the  sewers  are  local  improvements 329 

SCHOOLS. 

petitioners  for  school  district  may  withdraw  their  names 
before  action  is  taken  on  petition 45 

on  appeal  from  action  of  trustees,  the  county  superintend- 
ent is  limited  to  review  of  their  decision 45 

community  high  school  curative  act  of  19 19  is  valid — ap- 
plication of  community  high  school  curative  act  of  19 19.  464 

tax  for  community  high  school  is  valid 464 

county  tax  item  of  $400  for  "educational  purposes"  is  not 
sufficiently  definite 519 

SELF-DEFENSE.— See  CRIMINAL  LAW. 

SOLICITORS'  FEES. 

solicitors'  fees  are  allowed  to  parties  and  not  to  solicitors .  407 

SPECIAL  ASSESSMENTS. 

situation  of  property  should  be  considered  in  determining 
whether  work  shall  be  embraced  in  one  improvement ...     59 

what  discretion  may  be  exercised  by  council  in  providing 
for  local  improvement 59 

application  for  judgment  for  delinquent  assessment  is  a 
collateral  proceeding 59 

want  of  jurisdiction  must  appear  upon  face  of  record  in 
collateral  proceeding 59 

question  whether  or  not  an  improvement  should  have  been 
divided  cannot  be  raised  in  collateral  proceeding 59 

section  84  of  the  Local  Improvement  act  is  not  unconsti- 
tutional in  requiring  only  substantial  compliance  with 
an  ordinance 59 

term  "lowest  responsible  bidder"  does  not  mean  financial 
responsibility,  alone 60 
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SPECIAL  ASSESSMENTS.— C(?n/t>itted.  page, 

courts  will  not  interfere  with  award  of  contract  except  for 
fraud — cities  under  commission  form  must  follow  the 
Local  Improvement  act 60 

objections  to  an  award  of  contract  should  be  made  at  the 
first  opportunity 60 

fact  that  courts  cannot  review  an  award  of  contract  does 
not  render  statute  unconstitutional 60 

under  commission  form  of  government  the  council  must 
originate  scheme  for  improvement 297 

when  an  ordinance  providing  alternative  methods  of  im- 
provement is  void — when  an  ordinance  is  void  as  re- 
stricting competition 425 

the  act  of  19 19  permitting  use  of  patented  articles  in  street 
improvements  is  not  retroactive  or  curative 425 

when  the  Chicago  street  railway  ordinance  does  not  pre- 
clude assessment — effect,  as  to  benefits,  when  property 
is  devoted  to  a  special  use 607 

SPECIAL  TAXATION.— See  SPECIAL  ASSESSMENTS. 

STATE'S  ATTORNEYS. 

when  State's  attorney  is  disqualified  to  file  information  in 

quo  warranto — office  of  assistant  State's  attorney  does 

•not  exist  until  county  board  has  acted 370 

who  may  file  petition  for  leave  to  file  an  information  in 

quo  ivarranto 371 

when  objection  to  tax  for  salary  of  State's  attorney  should 

be  sustained 519 

STATUTES.— See  CONSTITUTIONAL  LAW;    CONSTRUC- 
TION. 

courts  will  adopt  such  a  construction  as  was  reasonably 
intended  by  legislature 142 

there  is  no  vested  right  in  a  statute  which  is  not  a  pri- 
vate grant — effect  of  repeal  of  a  statute  giving  a  spe- 
cial remedy 227 

meaning  of  provision  that  no  suit  shall  be  "brought"  or 
"prosecuted" 228 

later  statute  must  govern 297 

language  permissive  in  form  may  be  construed  as  impera- 
tive-.—what  must  be  considered  in  ascertaining  intention 
of  the  legislature 328 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 
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STREET  RAILWAYS.  page. 

the  Public  Utilities  Commission  may  change  street  railway 
rates  fixed  in  ordinance — constitution  does  not  preclude 
change  of  street  car  fares  by  State 360 

when  Chicago  street  railway  ordinance  does  not  preclude 
special  assessment 507 

STREETS  AND  ALLEYS.— See  EASEMENTS. 

act  of  1919  permitting  use  of  patented  articles  in  street 
improvements  is  not  retroactive  or  curative 425 

TAXES. 

when  a  religious  publishing  society  is  exempt  from  per- 
sonal property  tax 108 

exemption  statutes  will  be  strictly  construed— charities . ...   109 

when  assessment  of  capital  stock  by  board  of  review  is 
illegal— when  tax  is  illegal  only  as  to  excess— injunction.  294 

county  clerk's  duty  in  extending  taxes  is  ministerial 294 

board  of  review  cannot  act  arbitrarily  in  making  assess- 
ment— State  board  has  nothing  to  do  with  valuation  of 
tangible  property 307 

an  assessment  by  the  State  board  in  violation  of  its  own 
rules  cannot  be  sustained 307 

duty  of  State  board  in  making  capital  stock  assessment — 
State  board  cannot  fix  value  of  shares  of  stock  in  dis- 
regard of  the  facts 307 

when  provisions  for  levy  of  a  tax  to  maintain  parks  and 
boulevards  are  invalid 327 

when  tax-payer  is  not  estopped  to  assert  invalidity  of  act. .  328 

objector  must  prove  item  for  loss  and  cost  is  unreasonable 
or  fraudulent 329 

objector  to  sanitary  district  tax  for  building  sewers  must 
prove  that  the  sewers  are  local  improvements 329 

purpose  of  constitutional  provision  for  direct  annual  tax. .  329 

when  bill  to  enjoin  collection  of  taxes  is  proper  remedy — 
burden  of  proof 375 

when  court  cannot  disregard  uncontradicted  testimony — 
valid  portion  of  a  tax  should  be  sustained  if  separable 
from  invalid  portion 375 

tax  for  community  high  school  is  valid 464 

a  tax-p^yer  has  no  vested  right  under  statutes  fixing  as- 
sessed value — amount  of  taxes  and  rate  of  taxation  are 
within  control  of  legislature 467 

power  of  taxing  is  not  limited  to  July  i — the  act  of  1919 
increasing  assessed  value  applies  to  taxes  for  19 19  and 
is  valid , . .  467 
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TAXES. — Continued,  page. 

tax-payer  has  no  right  to  injunction  to  prevent  holding  an 

election  because  of  its  expense 490 

when  objection  to  tax  for  salary  of  State's  attorney  should 

be  sustained 519 

county  tax  item  of  $400  "for  educational  purposes"  is  not 

sufficiently  definite 519 

when  assessment  for  omitted  credits  will  be  sustained 547 

TELEGRAPH  COMPANIES. 

telegraph  company  cannot  limit  its  liability  for  negligence 
in  transmission  of  message 155 

burden  is  on  company  to  show  how  mistake  in  transmis- 
sion occurred — company  must  transmit  message  as  de- 
livered to  it 15s 

the  Carmack  amendment  does  not  apply  to  telegraph  com- 
panies    155 

amendment  of  1910  to  Interstate  Commerce  act  does  not 
affect  liability  of  telegraph  companies  for  negligence  in 
sending  messages I5S 

liability  of  company  for  negligence  in  transmission  of  an 
interstate  telegram  is  a  question  of  State  law 155 

TORTS.— See  NEGLIGENCE. 

there  is  no  vested  right  in  a  tort  until  judgment  for  dam- 
ages is  rendered 227 

TOWNS.— See  MUNICIPAL  CORPORATIONS. 

TRIAL. 

jury  may  be  instructed  in  criminal  case  that  they  "should" 
take  into  consideration  circumstances  affecting  credibil- 
ity of  witnesses 235 

affidavit  of  a  juror  cannot  be  received  to  set  aside  his  ver- 
dict— fact  that  the  jury  passed  by  the  place  of  the  crime 
does  not  vitiate  their  verdict 259 

misconduct  of  jurors,  if  prejudicial,  is  ground  for  a  new 
trial ; 259 

whether  misconduct  of  jurors  was  prejudicial  must  be  de- 
termined largely  by  trial  court 259 

TROVER. 

what  constitutes  conversion  of  securities  by  bailees — ^when 
contracts  of  intestate  are  admissible  in  a  suit  in  trover 
by  administrator ^^ 
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TROVISR,— Continued,                                                              page. 
trover  will  lie  for  a  conversion  of  bills,  notes  and  securi- 
ties— what  is  a  conversion ii 

'  administrator  may  sue  for  a  conversion  of  securities  be- 
longing to  his  estate — waiver 12 

TRUSTS.— See  CHARITIES. 

when  a  trustee  is  not  bound  to  hold  accumulations — when 
a  trust  fund  takes  the  place  Of  interest  in  land 508 

UNDUE  INFLUENCE.— See  WILLS. 

VERDICT. 

Appellate  Court  may  allow  plaintiff  to  remit  part  of  ver- 
dict and  enter  final  judgment 12 

omission  to  allege  essential  facts  is  not  cured  by  verdict. .     85 
affidavit  of  juror  cannot  be  received  to  set  aside  his  verdict.  259 

WAIVER. 

when  administrator  does  not  waive  right  to  sue  for  con- 
version of  securities  belonging  to  his  estate 12 

right  to  have  information  in  criminal  case  properly  veri- 
fied may  be  waived 561 

WARDS.— See  GUARDIAN  AND  WARD. 

WILLS. 

a  will  must  be  revoked  in  the  manner  prescribed  by  stat- 
ute— when  a  written  will  is  not  revoked 94 

when  contingent  remainder  is  created,  fee  descends  to  tes- 
tator's heirs  if  not  otherwise  disposed  of 103 

after  devising  contingent  remainders  testator  may  devise 
the  fee  by  residuary  clause 103 

on  appeal  to  circuit  court,  proponents  are  not  bound  by 
testimony  of  subscribing  witnesses 440 

on  appeal  from  order  of  probate,  contestants  of  will  are 
confined  to  the  testimony  of  subscribing  witnesses  and 
to  cross-examination 440 

subscribing  witnesses  are  not  expert  witnesses  on  the  ques- 
tion of  mental  capacity 440 

the  capacity  to  transact  business  is  the  best  evidence  of 
sound  mind  and  memory — ^what  proof  of  mental  capac- 
ity is  sufficient  to  entitle  will  to  probate 440 

proof  of  mental  condition  before  and  after  making  a  will 
is  competent 441 

proof  of  old  age  and  childishness  does  not  establish  a  want 
of  testamentary  capacity 441 
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WILLS. — Continued,  page. 

.when  opinion  of  lay  witness  on  question  of  sanity  is  en- 
titled to  but  little  weight 441 

proponents  are  not  compelled  to  produce  other  than  attest-  ' 
ing  witnesses — attesting  witnesses  need  not  sign  in  pres- 
ence of  each  other. 441 

what  is  not  proof  of  undue  influence — attestation  clause 
may  prevail  over  testimony  of  attesting  witnesses 476 

when  testatrix  has  testamentary  capacity — ^when  opinion  of 
non-expert  witness  that  testatrix  was  of  unsound  mind 
is  entitled  to  little  weight 476 

burden  is  on  contestants  to  prove  fraud  or  undue  influence.  477 

when  rule  that  the  last  clause  should  prevail  over  a  prior 
inconsistent  clause  does  not  apply — law  favors  vesting 
of  estates 508 

when  devisees  take  a  vested  interest  at  majority — when  a 
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